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Eastern  District  of  Pennsylvania,  to  wit: 

BE  IT  REMEMBERED,  That  on  the  7th  day  of  March,  in  the  fifty-second 
year  of  the  Independence  of  the  United  States  of  America,  A.  D.  1828,  M'Carty  & 
Davis,  of  the  said  district,  have  deposited  in  this  office  the  title  of  a  book,  the  right 
whereof  they  claim  as  proprietors  in  the  words  following,  to  wit : 

"  Reports  of  Cases  adjudged  in  the  Supreme  Court  of  Pennsylvania.  By  Thomas 
Sergeant,  and  Win.  Rawle,  jun.  Vol.  XIV." 

In  conformity  to  the  Act  of  the  Congress  of  the  United  States,  entitled,  "An  Act 
for  the  encouragement  of  Learning,  by  securing  the  Copies  of  Maps,  Charts,  and 
Books,  to  the  Authors  and  Proprietors  of  such  Copies,  during  the  times  therein 
mentioned ;" — and  also  to  the  Act,  entitled,  "  An  Act  supplementary  to  an  Act, 
entitled,  '  An  Act  for  the  encouragement  of  Learning,  by  securing  the  Copies  of 
Maps,  Charts,  and  Books,  to  the  Authors  and  Proprietors  of  such  Copies  during  the 
times  therein  mentioned,' and  extending  the  benefits  thereof  to  the  arts  of  Designing, 
Engraving,  and  Etching,  Historical  and  other  prints." 

D.  CALDWELL, 
Clerk  of  the  Eastern  District  of  Pennsylvania. 
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CASES 


IN 


THE  SUPREME  COURT 

OF 

PENNSYLVANIA. 

EASTERN  DISTRICT— DECEMBER  TERM,  1823. 
[PHILADELPHIA,  JANUAHT  17, 1826.] 

The  COMMONWEALTH  against  SHAW  and  others. 

MOTION  FOR  A  NEW  TRIAL* 

By  the  erection  of  Fairmount  dam,  in  the  river  Schuylkill,  a  rock  just  below  the 
dam,  that  had  formerly  been  private  property,  and  above  low  water  mark,  be- 
came surrounded  at  all  times  by  water,  and  was  dry  only  at  low  tide,  and  a  few 
hours  before  and  after :  held,  that  it  still  remained  the  property  of  the  former 
owner,  and  that  it  was  not  common  property,  where  all  persons  might  stand  and 
fish  with  hoop  nets. 

Robert  Shaw  and  others,  defendants,  were  indicted  in  the  Court 
of  "Quarter  Sessions  of  Philadelphia  county,  for  a  riot,  and  the 
indictment  being  removed  to  this  court  by  certiorari,  was  tried 
before  Mr.  Justice  GIBSON,  at  Nisi  Prius,  and  the  defendants  were 
convicted.  It  now  came  before  the  court,  on  a  motion  by  the  de- 
fendants for  a  new  trial,  on  the  ground  of  a  misdirection  by  the 
judge,  in  his  charge  to  the  jury. 

The  material  facts  on  which  the  charge  was  given,  were  stated 
to  be  as  follows :  The  place  where  the  riot  happened,  was  at  and 
near  a  rock  in  the  navigable  water  in  the  river  Schuylkill,  just  be- 
low the  dam  near  Fairmount.  Before  the  erection  of  that  dam, 
the  rock  stood  on  the  main  land,  on  the  western  side  of  the  river, 
being  above  the  low  water  mark,  and  part  of  the  estate  of  Phcebe 
Emlen,  by  a  lease  from  whom,  the  said  Robert  Shaiv  claimed.  But 
in  consequence  of  the  erection  of  the  dam,  the  land  between  the 
rock  and  what  is  now  the  fast  land  was  washed  away,  and  the  rock 
itself  is  overflowed,  except  at  low  water,  and  some  hours  before 
and  after  it.  John  Shrunk  and  others,  fishermen,  who  were  the  pro- 

VOL.  xiv.  B 


10  SUPREME  COURT          {Philadelphia, 

(The  Commonwealth  v.  Shaw  and  others.) 

secutors,  claimed  the  right  of  standing  on  this  rock,  for  the  purpose 
of  fishing.  Shaw  forbade  them,  ordered  them  off,  and  endeavoured 
to  force  them  off,  in  consequence  of  which  a  riot  ensued.  The 
judge,  after  remarking  on  the  evidence,  and  the  law,  proceeded  in 
his  charge,  as  follows :  u  Taking  for  granted  that  the  spot  in  con- 
troversy was  originally  within  the  low  water  mark,  Phoebe  Emlen 
had  a  right  to  reclaim  it,  by  erecting  a  wall,  or  fence ;  or  other- 
wise, to  take  possession  by  some  tangible  and  notorious  boun- 
dary, and  this  would  exclude  all  others.  This  was  all  her  right, 
and  Shaw  can  have  no  more.  At  the  time  of  the  riot,  this  rock 
was  surrounded  by  water,  and  not  to  be  reached  except  in  boats. 
It  is  now  as  much  subject  to  the  right  of  the  public  as  any  other 
part  of  the  river.  If  so,  these  men  had  the  right  of  fishing  there, 
and  Shaw's  attempt  to  dislodge  them  was  unlawful."  The  de- 
fendants were  convicted  in  consequence  of  this  charge,  and  the 
question  now  was,  whether  Shaw  had  not  a  right  to  the  exclusive 
use  of  the  rock. 

C.  S.  Coxe  and  Tilghman,   for  the  defendants.     It  is  not  de- 
nied that  Phoebe  Emlen  had  property  in  this  rock  before  the  erec- 
tion of  the  dam  at  Fairmount,  under  William  Smith,  to  whom 
a  patent  issued  for  five  hundred  acres  of  land,  including  this  rock, 
on  the  31st  of  December,  1684.     Shaw  had  a  lease  from  her ;  and 
he  stood  on  this  rock  and  ordered  the  prosecutors  off.  It  is  above 
the  ancient  low  water  mark,  and  is  now  dry  from  two  to  three 
hours  every  tide.     It  has  been  surrounded  by  water  at  all  times, 
and  placed  under  water  at  flood  tide  by  the  act  of  man ;  by  the 
erection  of  the  dam  a  little  above,  under  the  authority  of  the 
Schuylkill  Navigation  Company.   The  property  and  possession  of 
Miss  Emlen,  have  never  been  divested  by  the  act  of  assembly, 
nor  by  any  principle  of  law.     By  the  act  of  the   8th  of  March, 
1815,  to  authorize  the  making  the  Schuylkill  navigable,  (6  St, 
Laivs^  257,)  sec.  9,  10,   11,  the  property  of  individuals  is  only 
taken  away  so  far  as  is  necessary  to  open  the  navigation   of  the 
river;  in  all  other  respects  to  remain  as  before.     The  owner  is  to 
have  damages  for  the  injury  done  him;  and  in  estimating  these 
damages  regard  is  to  be  had  to  the  benefit  he  will  derive  from  the 
improvement.     This  rock  is  a  distinct  property,  capable  of  desig- 
nation, and  is  of  value:  and  being  no  way  necessary  to  the  com- 
pany for  the  purposes  the  act  had   in  view,  it  stands  unaffected 
by  the  legislature  as  to  the  right  of  property.     Then  on  the  gene- 
ral principles  of  law  applicable  to  rivers,  the  result  is  the  same. 
If  a  river  cuts  off  part  of  a  man's  land  and  makes  it  an  island, 
the  property  of  the  island  remains  in  the  former  owner.      Swift's 
System,  Conn.  Laws,  342.     The  civil  law  is  to  the  same  effect  as 
the  common  law.     Cooper's  Just.  74.     Harg.  Law  Tracts,  15. 
2  Bl.  Comm.  201.      Vattd  B.  1.  c.  22,p.  121,  sec.  268.     Ib.p. 
122,  sec.  211.     Ib.p.  122,  123,  sec.  273. 

P.  A.  Browne  and  T.  Sergeant,  contra.     The  prosecutors  are 
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contending  for  the  common  right  of  fishing  in  a  navigable  river,  in 
tide  water,  a  right  which  is  secured  to  them  by  the  common  law, 
Willes,  268,  6  Mod.  73,  4  Burr.  2164,  2  Binn.  275;  and  in  this  ri- 
ver, by  the  special  provisions  of  the  act  of  the  9th  of  March,  1771, 
1  Sm.  Laws,  314,  the  fourth  section  of  which  provides, "  thatany 
person  or  persons  may  fish  with  hoop  nets  in  the  said  river,  as  if 
this  act  had  never  been  made  "  It  was  in  the  attempt  to  deprive 
the  prosecutors  of  the  right  of  fishing,  with  hoop  nets,  on  and  near 
the  rock  in  question,  that  the  defendants  committed  the  not  of 
which  they  were  convicted.  As  to  soil  newly  covered  with  water 
by  a  change  of  the  course  of  a  river,  or  an  enlargement  of  it,  so 
long  as  such  soil  remains  covered,  it  partakes  of  the  same  nature 
as  the  old  bed  of  the  river.  The  new  river  is  subject  to  all  the 
rights  of  navigation  and  fishing  vested  in  the  public,  though  the 
former  owner,  if  he  can,  may  reclaim  it,  by  a  wall  or  building  that 
shall  exclude  the  water.  Where  a  river,  says  Vattel,  changes  its 
course,  without  going  out  of  the  same  state,  it  continues  to  belong 
to  the  same  master  as  before :  the  new  soil,  over  which  the  river 
takes  its  course,  is  lost  to  the  proprietor,  because  all  the  rivers  in 
the  country  belong  to  the  public.  Vattel,  B.  1,  c.  22,  sec.  270. 
And  the  law  is  the  same  as  to  lakes.  Ib.  sec.  275.  HALE  holds 
that  when  the  sea  overflows  private  grounds,  the  jurisdiction  of 
the  admiral  vests  there  ;  but  the  owner  has  the  right  of  reclaiming 
by  building.  Harg.  Law  Tracts,  16.  This  rock  being  at  all  times 
surrounded  by  water,  cannot  be  distinguished  from  other  rocks  of 
the  river:  it  partakes  of  the  character  of  being  part  of  the  river.  It 
may  be  used  by  navigators  like  other  rocks  in  the  old  bed  of  the 
river  to  land  on,  or  to  fasten  their  boats  to,  or  by  fishermen.  It 
would  be  inconvenient  to  subject  it  to  a  different  rule  from  other 
rocks  in  the  river.  The  former  owner  has  a  right  to  compensa- 
tion from  the  company  for  the  loss  of  it,  if  it  has  any  intrinsic 
value :  and  the  right  of  it  vests  in  the  company,  as  part  of  their 
acquisition  by  the  act.  Under  the  authority  given  by  the  act  of 
the  8th  of  March,  1815,  to  blow  up  rocks  in  the  river,  they  might 
remove  it  at  their  will  and  pleasure.  It  does  not  partake  of  the 
character  of  an  island.  There  is  no  instance  of  a  rock  being  grant- 
ed by  the  commonwealth  ;  islands  are  granted  only  when  they  are 
susceptible  of  cultivation. 

TILGHMAN,  C.  J.,  (after  stating  the  case,  delivered  his  opinion, 
as  follows :)  It  is  granted,  that  Phoebe  Emlen  had  a  title  under 
William  Smith,  to  whom  a  patent  for  five  hundred  acres  of 
land,  including  this  rock,  issued  on  the  31st  of  December,  1684. 
Also,  that  this  rock  was  severed  from  the  fast  land,  in  con- 
fcequence  of  the  erection  of  the  Fairmount  dam,  by  the  Schuyl- 
kitl  Navigation  Company.  This  company  was  incorporated,  by 
an  act  passed  the  8th  of  March,  1815,  (6  St.  L.  257,)  and  had 
authority  to  improve  the  channel  of  the  river,  or  to  open,  or 
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change  it,  or  make  a  new  channel ;  also  to  cut,  break,  and  remove 
all  trees,  rocks,  stones,  earth,  gravel,  or  other  material,  or  to  make 
use  of  such  timber,  rocks,  stones,  &c.  &c.,  in  the  construction  of 
their  works,  and  to  form,  or  set  up  any  dams,  locks,  or  other  de- 
vices necessary  or  proper  for  accomplishing  their  object,  viz,  the 
the  rendering  of  the  river  navigable.  If  any  person  was  injur- 
ed by  the  erection  of  these  works,  the  act  prescribes  the  mode 
of  assessing  the  damages,  in  case  the  person  injured  and  the 
company  could  not  agree  on  the  compensation ;  and  provides,  that 
those  who  assessed  the  damages,  were  to  have  regard  to  the  advan- 
tages which  the  person  complaining,  might  derive  from  the  im- 
proved navigation  of  the  river.  This  company  might  enter  into, 
and  occupy,  any  land  necessary  for  the  erection  of  locks,  sluices, 
or  dams,  making  compensation  to  the  owners,  as  they  might  agree, 
or  paying  the  damages  assessed  as  aforesaid,  in  case  of  non-agree- 
ment. But  there  is  nothing  in  this  act,  which  authorizes  the  com- 
pany, to  occupy  any  land,  except  what  was  necessary  for  their 
works.  The  rock  in  question  was  not  necessary  for  their  works, 
being  below  the  last  dam  in  the  river,  and  in  tide  water ;  neither 
has  the  company  any  claim  to  it,  or  any  desire  to  occupy  it.  The 
dispute  is  between  Shaw,  (the  lessee  of  Phce.be  Emlen,)  and  those 
persons,  who,  considering  the  rock  sis  public  property,  assert  their 
right  to  enter  on  it,  as  common  to  all  the  citizens  of  the  state.  But 
there  is  this  great  difference  between  this  rock  and  others,  that  the 
late  proprietaries  of  Pennsylvania,  under  whom  the  commonwealth 
claims,  had  granted  it,  for  value  received,  but  had  not  granted  the 
others.  Phce.be  Emlen  once  had  title  to  it,  beyond  doubt,  and  I 
cannot  perceive  in  what  manner  her  title  was  divested.  Suppose, 
that  instead  of  a  rock,  the  river  had  cut  off  a  valuable  point  of 
land,  and  made  an  island  of  it,  can  any  one  doubt  that  her  title 
would  have  remained  good  ?  And  where  is  the  difference  between 
an  island  and  a  rock.  One  may  be  as  valuable  as  the  other,  and 
the  present  dispute  proves  that  this  rock  is  valuable  as  a  fishery. 
That  the  title  to  the  rock  remained  in  Phoebe  Emlen,  is  so  plain, 
that  it  is  almost  superfluous  to  cite  an  authority  on  the  point.  Yet 
I  will  mention  one,  in  Coop.  Justinian,  75,  {Book  2,  Tit.  1,  sec. 
22,)  "  If  a  river  divides  itself,  and  afterwards  unites  again,  having 
reduced  a  tract  of  land  into  the  form  of  an  island,  the  land  itself 
continues  to  be  the  property  of  the  former  owner."  When  the 
channel  of  a  river  is  enlarged,  from  whatever  cause,  it  becomes 
subject  to  the  rights  of  the  public.  And  one  of  those  rights  is, 
a  common  right  of  fishery.  All  citizens,  therefore,  had  a  right 
to  make  use  of  the  enlarged  channel,  caused  by  the  Fairmount 
dam,  provided  no  injury  was  done  to  private  property.  They 
might  go  in  their  boats  and  fish,  whenever  the  water  flowed,  but 
had  no  right  to  stand  on  an  island  which  had  been  granted.  They 
might  pass  over  this  rock  whenever  the  water  overflowed  it,  but 
had  no  right  to  sfnnd  on  it,  for  the  purpose  of  fishing.  It  is 
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unnecessary  to  consider  how  the  law  would  be,  if  it  were  impossi- 
ble to  distinguish  this  from  other  rocks  never  granted,  and  there- 
fore remaining  public  property  ;  because  Shaw  gave  notice  that  it 
was  his,  took  his  stand  on  ,it,  and  warned  the  fishermen  off.  I 
cannot  think  it  was  incumbent  on  Phcebe  Emlen,  or  those  claim- 
ing under  her,  to  enter  and  take  possession,  after  the  rock  was 
severed  from  the  fast  land,  because  the  possession  was  never  out 
of  her.  In  this,  it  appears  to  me,  that  the  judge's  charge  went  too 
far  in  favour  of  the  commonwealth  ;  and  as  it  led,  no  doubt,  to  the 
conviction  of  the  defendants,  I  am  of  opinion  that  a  new  trial  should 
be  granted. 

GIBSON,  J.  The  difficulty  here  is  not  so  much  in  the  law  as  in 
its  application  to  the  facts.     The  ownership  of  land  bounded  by  a 
navigable  river  undoubtedly  extends  to  low  water  mark;  and  al- 
though the  gain  or  loss  which  arises  from  alluvion  or  detrition  is 
permanent,  yet  where  a  part  is  added  or  taken  away  by  an  avul- 
sion, no  property  is  permanently  gained  in  the  part  added,  or  lost 
in  the  part  taken  away.     Thus  the  surface,  laid  bare  by  a  sudden 
recession  of  the  water,  nevertheless  remains  potentially  a  part  of  the 
channel,  and  the  public  may  regain  its  rights  over  it  by  again  causing 
the  water  to  flow  on  it;  and,  on  the  other  hand,  where  a  part  of  the 
bank  is  deluged,  the  owner  may  regain  it  by  artificial  means;  but, 
until  he  do  regain  it,  the  part  so  deluged  will  be  subject  to  the 
rights  which  the  public  may  exercise  in  any  other  part  of  the  river. 
While  it  remains  overflowed,  it  has  the  character  and  incidents 
peculiar  to  the  bed  of  a  navigable  river;  and  the  right  to  reclaim, 
is  the  only  one  which  the  owner  may  exercise  in  regard  to  it.     On 
this  last  principle,  (to  establish  which  requires  no  better  authority 
than  the  treatise  of  Lord  HALE,  in  Hargrove's  Law  Tracts,)  I 
found  my  opinion,  without  regard  to  the  rights  which  the  Schuyl- 
kill  Navigation  Company  may  be  supposed  to  have  acquired  in 
the  place  in  question.    Now  let  us  advert  to  the  facts.    Before  the 
erection  of  the  dam,  the  rock  in  question  was  partly  buried  in  the 
mud,  which  was  left  bare  at  low  water,  and  it  was  consequently- 
included  in  Miss  Emlen's  boundary;  but  in  consequence  of  the 
water,  which  has  ever  since  been  turned  on  this  part  of  her  land, 
it  is  now  distinctly  in  the  bed  of  the  river,  and  at  a  considerable 
distance  from  the  shore.     Its  surface  is  less  than  twenty  feet  in  di- 
ameter; a  part  of  which  is  a  few  inches  above  the  surface  at  low 
tide,  and  continues  bare  between  two  and  three  hours  in  the  twen- 
ty-four, but  at  high  tide  is  six  feet  under  water:  and  the  question 
is,  whether  it  ought  to  be  considered  a  part  of  the  bed  of  the  river 
or  of  Miss  Emlen's  farm.    I  admit  that  where  a  part  of  the  bank 
of  a  river  is  turned  into  an  island,  either  suddenly  or  slowly,  the 
tide  of  the  owner  to  it  is  not  extinguished;  and  if  there  were  any 
thing  here  to  give  this  rock  the  character  of  an  island, — if  there 
were  any  thing  in  its  present  appearance  that  it  had  once  been  part 
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of  the  bank,— or,  in  short,  any  thing  to  distinguish  it  from  the 
rocks  and  stones  which  form  the  original  bed  of  the  river,  I  should 
hold  that  Miss  Emlen  had  a  right  to  occupy  it  exclusively.  I  say 
occupy;  for  I  do  not  deny  that  she  has.a  latent  right  of  property  in 
it.  She  might  lawfully  cleave  it  for  the  garnets  which  it  contains,  or 
use  the  fragments  for  building,  or  any  other  purpose;  but  she  might 
do  the  same  in  respect  to  those  rocks  which  are  covered  at  low 
water,  and  which  therefore  are  indisputably  a  part  of  the  channel. 
The  right  of  occupancy,  therefore,  and  not  property  in  the  thing, 
is  the  criterion;  and  if  the  place  be  a  part  of  the  channel,  she  can 
exercise  no  other  right  over  it  than  over  any  other  part  of  the  river. 
But  it  is  impossible  to  treat  this  rock  as  an  island.  The  common- 
wealth would  not  grant  it  as  such,  in  its  present  condition;  and 
although  the  property  in  a  thing  which  was  granted,  while  it  was 
the  legitimate  subject  of  a  grant,  will  not  be  divested  by  a  change 
of  its  condition,  it  may  undoubtedly  be  suspended;  and  the  policy 
of  the  state,  in  uniformly  refusing  to  permit  naked  rocks  or  sand 
bars  to  become  the  subjects  of  an  office  right,  ought  to  have  a  direct 
and  powerful  influence  in  an  inquiry  as  to  what  shall  be  considered 
as  properly  the  subject  of  private  occupancy,  and  what  subservient 
to  the  public  rights  of  navigation  and  fishery.  I  perceive  no  rea- 
son to  uphold  the  claim  of  Miss  Emlen  to  the  occupancy  of  this 
rock,  which  would  not  equally  uphold  her  claim  to  an  occupancy 
of  every  other  rock  or  stone  within  the  limit  of  her  ancient  boun- 
dary, which  presents  an  inch  of  its  surface  above  low  water  mark. 
But  the  maxim  de  minimis  is  appropriate  to  either.  The  founda- 
tion of  the  public  right  of  occupancy,  whilst  the  riparian  owner 
permits  his  land  to  be  inundated,  is  the  impossibility  which  exists, 
of  distinguishing  it  from  the  original  channel,  and  the  danger 
which  those  who  use  the  river  would  consequently  incur  of  be- 
coming answerable  for  an  involuntary  trespass.  Nor  is  actual  no- 
tice of  the  ancient  boundary  sufficient  to  displace  the  occupancy  of 
the  public,  who  would  be  exposed  to  imposition,  if  they  were 
bound  to  obey,  on  being  warned  by  the  owner.  The  public  are 
entitled  to  belter  assurance  than  the  mere  word  of  the  owner,  as 
to  the  locality  of  the  former  land  marks;  and  the  only  effectual  way 
of  asserting  his  claim,  therefore,  is  to  restore  it  to  its  former  con- 
dition. It  is  certain  that  personal  notice  is  insufficient,  in  respect 
of  a  part  which  is  covered  at  low  water,  and  it  must  be  equally  so 
in  respect  of  a  rock,  which  is  conceded  to  be  subject  to  the  rights 
of  the  public  while  covered  with  water,  and  to  be  treated  as  a  part 
of  the  bed  of  the  river.  I  therefore  view  the  fact,  that  the  prose- 
cutors were  previously  warned  by  the  defendants  to  quit  the  rock, 
as  altogether  immaterial.  Every  citizen  has  a  right  to  land  on  a 
barren  rock  in  the  bed  of  a  navigable  river,  and  use  it  as  part  of 
the  public  highway;  and,  if  this  be  such,  the  defendants  were  un- 
doubtedly culpable.  But  the  admission  that  the  public  have  a 
right  of  way  over  this  rock  during  the  time  it  is  covered  with 
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water  is  decisive  of  the  question;  for  it  is  impossible  to  treat  it  as 
a  part  of  Miss  Emlen's  farm  and  the  subject  of  private  occupancy 
for  three  hours,  and  a  part  of  the  public  highway  during  all  the 
rest  of  the  twenty-four,  or  to  insist  that  the  respective  rights  of 
the  owner,  and  of  the  public,  shall  alternate  with  the  ebb  and  flow 
of  the  tide.  The  common  law  maxim,  cujus  est  solum,  is  adverse 
to  such  a  state  of  things;  and  if  Miss  Emlen's  latent  right  of  pro- 
perty be  sufficient  to  draw  to  it  the  right  of  possession  when  this 
rock  is  bare,  it  must  necessarily  have  the  same  effect  when  it  is 
covered  with  water;  which  is  not  pretended.  For  these  reasons  I 
am  of  opinion  that  the  rule  to  show  cause  should  be  discharged. 

DTTNCAN,  J.,  concurred  with  the  Chief  Justice,  and  gave  his  rea- 
sons verbally. 

New  trial  granted. 


[Pnii.ADBi.rHiA,  JANUARY  9,  1826.] 

COPE  against  HUMPHREYS  and  others. 

IN   ERROR. 

After  the  lapse  of  twenty  years,  a  judgment  is  presumed  to  have  been  satisfied, 
unless  there  are  circumstances  to  account  for  the  delay. 

If  there  are  no  such  circumstances,  it  is  not  the  duty  of  the  court  to  submit  the 
question,  as  an  open  one,  to  the  jury.  Satisfaction  of  the  judgment  is  a  presump- 
tion of  law  upon  the  facts. 

If  the  original  judgment  was  against  several  defendants,  and  on  a  scire  facias  post 
annum  et  diem  the  return  as  to  one  of  the  defendants  is,  nihil  habet,  and  judgment 
is  entered  against  him  by  default,  this  is  not  a  circumstance  to  affect  the  pre- 
sumption of  payment. 

THIS  was  a  writ  of  error  to  the  Court  of  Common  Pleas  of 
Montgomery  county,  in  which  the  plaintiff  below  was  the  plaintiff 
in  error. 

The  suit  was  a  scire  facias  to  revive  a  judgment  brought  by 
Thomas  P.  Cope,  against  David  Humphreys,  Owen  Humphreys, 
anr1  Thomas  Humphreys,  administrators  of  Thomas  Humphreys., 
deceased.  The  original  judgment  was  recovered  on  the  9th  of 
Jlpril,  1800,  by  Thomas  P.  Cope,  against  Thomas,  David,  and 
Owen  Humphreys,  for  seven  hundred  and  thirty -four  pounds,  four 
shillings  and  eleven  pence.  A  scire  facias  against  the  present 
defendants  was  issued  on  the  13th  of  August,  1822,  to  tftugust 
Term,  1822,  which  was  returned  "nihil."  An  alias  scire  facias 
was  issued  on  the  21st  of  August,  1822,  to  November  Term,  1822, 
the  return  to  which  was,  "  made  known  to  Thomas  Humphreys 
and  David  Humphreys,  and,  as  to  Owen  Humphreys,  nihil  ha- 
bet." A  special  appearance  was  marked  fer  Thomas  and  David 
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Humphreys  April  14th,  1823,  and  the  plea  of  payment  with  leave, 
&c.,  entered.  On  the  18th  of  August,  1823,  judgment  was  entered 
against  Owen  Humphreys  for  want  of  appearance.  On  the  26th 
of  January,  1825,  the  cause  was  tried  and  a  verdict  given  for  the 
defendants.  On  the  trial  of  the  cause,  the  plaintiff  gave  in  evi- 
dence the  record  of  the  judgment,  of  February  Term,  1800.  Also, 
the  scire  facias  to  August,  1822;  and  the  alias  scire  facias  to  No- 
vember, 1822.  And  the  defendants  examined  Reese  Thomas,  who 
testified  as  follows:  Thomas  Humphreys,  the  defendants'"  intes- 
tate, lived  in  Lower  Merion  township,  in  Montgomery  county, 
about  nine  miles  from  Philadelphia,  on  the  Lancaster  road:  he 
died  about  three  or  four  years  ago.  David  Humphreys  is  living, 
and  keeps  the  turnpike  gate,  No.  2,  in  the  county.  He  did  not 
know  Owen.  Thomas  was  a  very  old  man, — he  was  a  man  of 
property,  and  owned  real  estate. 

The  court  charged  the  jury  as  follows: 

"  This  is  a  scire  facias  to  revive  a  judgment,  entered  on  the  9th 
of  April,  1800,  twenty-four  years  ago  last  April,  and,  according 
to  the  evidence,  the  first  step  that  we  know  of  to  assert  a  claim,  or 
carry  it  into  execution,  or  to  demand  any  thing  under  it,  was  a 
scire  facias  to  August  Term,  1822,  returned  nihil,  which,  had 
it  issued  within  twenty-one  years,  would  probably  have  been. a 
sufficient  assertion  of  claim,  to  take  the  case  out  of  the  presump- 
tion from  length  of  time. 

"  The  defendant  has  pleaded  payment,  and  relies  for  his  proof 
of  this  defence  on  the  lapse  of  time  between  the  entering  of  judg- 
ment and  doing  any  act  to  carry  it  into  effect.  It  is  certainly  true, 
that  a  judgment  may  be  discharged  by  payment;  had  a  payment 
been  made  and'a  receipt  given,  such  receipt  might  have  been  given 
in  evidence,  to  show  that  the  judgment  was  satisfied.  But  after 
great  length  of  time,  owing  to  the  great  difficulty  of  preserving 
receipts,  or  other  evidence  of  payment,  it  is  reasonable  that  pay- 
ment should  be  presumed  from  length  of  time.  That  in  respect 
to  a  bond,  after  twenty  years  from  the  time  of  payment  upon  it, 
or  demand  made,  a  presumption  of  payment  arises,  seems  to  be 
admitted.  So,  after  twenty  years,  a  mortgage  will  be  presumed  to 
be  satisfied.  Neither  in  Great  Britain,  nor  here,  is  there  any 
statute  providing  for  this  limitation.  In  England,  although  the 
case  was  not  included  in  it,  the  decisions  evidently  had  reference 
to  the  statute  of  James.  If  the  law  presumes  a  bond  or  mortgage 
paid  after  twenty  years,  can  any  sound  reason  be  assigned  why 
a  judgment  should  not  be  subject  to  the  same  rule?  Is  there  M  a 
judgment  any  greater  sanctity  than  in  a  mortgage  ? 

'*  When  a  mortgagee,  not  in  possession,  has  not  received  any 
payment  for  twenty  years,  or  done  any  act  under  the  mortgage  to 
preserve  his  claim,  the  law  presumes  payment.  When  he  is  in 
possession,  no  presumption  indeed  arises,  because,  being  in  the 
perception  of  the  profits,  they  are  by  law  appropriated  to  pay  off 
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the  mortgage.  It  is  not  unusual  to  give  judgment  bonds  and 
mortgages:  the  former  are  entered  up,  and  the  latter  are  recorded. 
Against  a  mortgage  thus  entered,  a  presumption  of  payment  from 
twenty  years  arises.  What  reason  is  there  it  should  not  operate  so 
in  regard  to  a  debt  secured  by  a  judgment? — Of  a  judgment  which 
has  been  suffered  to  lie  dormant  twenty  years,  payment  may  be 
presumed.  Forbearance  for  so  long  a  time  unexplained,  is  a  cir- 
cumstance from  which  the  jury  may  and  ought  to  infer,  that  the 
judgment  has  been  satisfied. 

"  The  court  apply  the  same  principle  to  a  judgment;  a  judg- 
ment which  has  been  suffered  to  lie  dormant  for  twenty  years. 
It  is  but  a  presumption,  but  it  is  a  legal  presumption,  governing 
the  court  and  jury.  It  may  indeed  be  repelled  by  circumstances, 
such  as  payment,  promise  to  pay,  &c.  But  in  the  absence  of  all 
evidence,  as  here,  where  the  delay  is  unexplained  by  any  circum- 
stances, and  more  particularly,  after  the  death  of  the  obligor,  the 
legal  operation  is,  that  the  debt  is  paid.  I  state  the  law  thus  strong- 
ly, and  without  equivocation,  that  if  there  be  any  doubt  upon  the 
subject,  it  may  be  now  settled,  that  the  people  may  be  informed,  if 
such  be  the  law,  that  the  same  presumption  of  payment,  applicable 
to  bonds  and  mortgages,  is  not  the  rule  as  to  judgments.  It  is 
true,  that  no  authority  of  a  record  has  been  cited,  but  the  analogy 
to  the  cases  of  bonds  and  mortgages  is  so  strong  as  not  to  be  mis- 
taken. It  is  said  that  this  is  a  record ;  so  is  a  mortgage  a  record, 
not  of  a  court,  but  under  the  charge  of  an  officer  of  equal  respon- 
sibility with  the  prothonotary,  who  enters  the  judgments  of  the 
court.  His  exemplifications  are  evidence.  The  law  even  presumes 
a  common  recovery  after  a  certain  length  of  time,  for  the  purpose 
of  effecting  justice.  Upon  the  whole,  the  jury  will  receive  the 
law  from  the  court,  as  it  is  laid  down,  without  being  led  away  by 
any  thing  that  has  been  said  about  the  respective  parties,  who  are 
making  and  resisting  the  claim." 

The  plaintiff  excepted  to  this  opinion. 

The  errors  now  assigned  were, — 

1.  The  judge  erred  in  charging  the  jury,  that  the  lapse  of  twenty 
years  afforded  a  legal  presumption  that  the  judgment  was  paid. 

2.  The  judge  erred  in  not  leaving  it  to  the  jury,  that  a  judgment 
by  default  against  one  of  the  defendants,  after  a  return  of  two  ni- 
hils  as  to  him,  to  two  writs  of  scire  facias,  was  a  circumstance  to 
repel  the  presumption  of  payment  from  lapse  of  time. 

3.  The  court  refused  to  leave  the  facts  of  the  case  to  the  jury. 
Price  and  Kittera,  for  the  plaintiff  in  error,  now  argued  the 

errors  assigned. 

1.  They  contended,  that  there  was  no  presumption  in  law  that 
a  judgment  was  paid  after  twenty  years.  At  common  law,  pay- 
ment was  not  a  good  plea  to  a  scire  facias  on  a  judgment:  the  sta- 
tute 4  Ann.  c.  16,  gives  the  plea  where  the  money  is  paid.  No 

VOL.  XIV.  C 
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matter  in  pals  is  pleadable  to  a  scire  facias,  except  the  plea  given 
by  this  statute.  There  can  be  no  presumption  against  a  record:  it 
imports  absolute  verity:  it  is  authentic  beyond  contradiction;  and 
tried  only  by  itself  There  is  no  authority  for  the  court's  decision 
either  in  England  or  Pennsylvania.  On  the  contrary,  the  books 
of  practice  speak  of  the  modes  of  proceeding  to  revive  judgments 
after  twenty  years.  The  defendant  has  a  right,  if  he  pays  a  judg- 
ment, to  call  on  the  plaintiff  to  enter  satisfaction,  and  that  makes 
the  case  of  a  bond  and  judgment  very  different.  They  cited,  Co. 
Lift.  39,  a.  117,  268.  Gilb.  Ev.  7.  9  Johns.  287.  1  Chitt.  481. 

5  Sac.  Jib.  410.    Cowp.  214.    Tid's  Prac.  1007.    2  W.  Bl.  995. 

6  Munf.  282.   3  Bl.  Com.  559. 

2.  The  judgment  by  default  against  Owen  Humphreys  was  an 
admission  of  the  cause  of  action.  Stra.  612,  1149.     An  acknow- 
ledgment by  one  partner  takes  the  case  out  of  the  statute  of  limi- 
tations. Ball  on  Limit.  202. 

3.  The  court  ought  to  hare  left  the  ease  to  the  jury.     Circum- 
stances do  away  the  presumption, — such  as  indorsement  of  interest 
on  a  bond,  2  Stra.  826:  the  unsettled  state  of  the  country,  1  Coxe's 
N.  J.  Rep.  433.     Slight  circumstances  suffice  to  repel  the  pre- 
sumption. 10  Johns.  414. 

ffawZe,  jr.,  contra. 

1.  This  case  presents  the  naked  question,  whether  a  presumption 
of  payment  of  a  judgment  arises  after  a  lapse  of  twenty  years. 
Here  upwards  of  twenty-two  years  had  passed.     We  contend,  that 
the  same  general  rule  applies  to  judgments  which  operates  in  other 
cases.    A  bond  is  presumed  to  be  paid  after  twenty  years,  1  Yeates, 
344;  a  mortgage,  1  Mad.  Ch.  417,  246,  3  P.  Wms.  287, 10  Johns. 
414,  9  Wheat.  497:  corporate  privileges  are  not  disturbed  after 
twenty  years,  4  Burr.  1962:  a  water-right  is  protected  after  twen- 
ty-one years,  10  Serg.  Sf  Rawle,  63,  69.     We  do  not  deny  the 
record,  but  say  the  debt  has  been  paid,  and  this  is  an  answer  to 
the  cases  cited  as  to  the  eflicacy  of  records.     This  question  is  not, 
however,  new:  it  has  already  been  decided,  Fr.  Max.  Eq.  39,  No. 
10,  pi.  5.  2  South.  N.  J.  Rep.  721.  2  Const.  Rep.  S.  Car.  617. 
2  Rep.  Const.  Co.  S.  C.  146,  are  all  authorities  in  point;  and  the 
allusion  to  it  is  strong  in  7  Serg.  8?  Rawle,  410. 

2.  The  judgment  by  default  against  Owen  Humphreys  was  not 
a  circumstance  which  should  have  induced  the  court  to  leave  this 
matter  to  the  jury.     It  is  indeed  sufficient,  that  the  court  was  not 
asked  for  their  opinion  as  to  the  effect  of  the  judgment  by  default; 
and  a  judgment  is  not  to  be  reversed  because  the  judge  has  not 
made  all  the  remarks  which  the  case  admitted  of,  2  Serg.  4*  Rawle, 
397.     No  presumption,  however,  can  arise  from  a  judgment  by 
default  on  two  nihils.     The  defendant  not  having  been  summoned 
did  not  know  of  the  action,  and  therefore  did  not  impliedly  con- 
fess any  thing. 
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The  opinion  of  the  court  was  delivered  by 

DUNCAN,  J.  This  case  presents  three  heads  of  inquiry.  The 
first — Does  the  presumption  of  payment  of  a  judgment  of  more 
than  twenty  years'  standing,  obtain  in  the  same  degree  as  it  does 
on  bonds? 

2.  If  there  were  no  circumstances  to  account  for  this  delay,  was 
it  the  duty  of  the  court  to  submit  the  question,  as  an  open  one,  to 
the  jury,  to  draw  their  conclusion  as  to  actual  payment? 

3.  Was  there  no  circumstance  given  in  evidence  to  repel  the 
presumption  of  payment,  from  length  of  time,  to  be  left  to  the 
jury? 

The  presumption  is  admitted  to  obtain  as  to  bonds  and  mort- 
gages; but  it  is  said,  there  is  no  instance  in  which  payment  of  a 
judgment  shall  be  presumed,  after  a  forbearance  for  twenty  years, 
the  record  itself  importing  absolute  verity.  I  have  not  been  able 
to  distinguish  judgments  from  bonds  and  mortgages.  Claims  the 
most  solemnly  established  on  the  face  of  them,  will  be  presumed 
to  have  been  paid  after  twenty  years.  The  existence  of  a  record 
may  in  some  cases,  and  after  a  long  time,  be  presumed:  if  that  may 
be  presumed,  I  do  not  see  why  its  satisfaction  may  not  be  pre- 
sumed. The  plea  of  payment  does  not  infringe  the  sanctity  of  the 
record,  but  shows  that  it  has  answered  the  purpose  of  its  creation, 
by  a  satisfaction  of  the  debt  secured  by  it. 

On  a  bill  to  foreclose  a  mortgage,  a  court  of  chancery  makes 
the  same  presumption  offsets  on  the  allegation  of  payment,  (Giles 
v.  Saremore,  5  Johns.  Ch.  JR.  551,)  and  that  without  sending  it 
to  the  jury. 

By  the  common  law,  a  judgment  on  which  no  execution  was 
taken  out  for  a  year  and  a  day,  was  not  operative  as  a  judgment, 
on  which  execution  might  issue;  the  party  was  driven  to  his  origi- 
nal on  the  judgment.  The  scire  facias  was  given  by  statute,  and 
it  is  so  far  in  the  nature  of  an  original  action,  tbat  the  defendant 
may  plead  to  it.  In  England  by  the  rules  of  practice,  which 
have  not  been  adopted  here,  if  the  judgment  be  above  ten  years' 
standing,  the  plaintiff  cannot  sue  out  a  scire  facias  without  motion 
in  court;  and,  if  above  seven  years,  he  cannot  without  a  side  bar 
rule.  In  the  courts  of  New  York,  leave  will  not  be  given  to  en- 
ter up  a  judgment  on  a  warrant  of  attorney  of  eight  years'  standing 
without  accounting  for  the  delay.  7  Johns.  282.  Nothing  can 
more  clearly  evince  the  strong  opinion  of  courts  of  justice  of  the 
effect  of  time  on  judgments  than  these  rules. 

As  courts  would  direct  a  jury  to  presume  payment  on  a  mort- 
gage after  twenty  years,  if  they  act  on  the  presumption  of  payment 
of  the  debt  secured  by  the  mortgage,  what  good  reason  can  be  as- 
signed why,  if  judgment  was  obtained  on  it,  the  same  presumption 
should  not  be  made?  If  a  man  holding  a  warrant  of  attorney  to 
confess  a  judgment  on  bond,  were  to  forbear  for  nineteen  years  to 
enter  up  the  judgment,  would  that  .entry  prevent  the  operation  of 
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of  presumption  for  any  anterior  time  ?  The  rule  of  twenty  years, 
by  analogy  to  the  statute  of  Jac.  1.,  as  to  the  limitation  of  entry  or 
ejectment,  prevailed  as  to  bonds  in  Pennsylvania  before  any  case 
had  occurred  under  our  limitation  act,  which  gives  twenty-one 
years;  but  it  has  been  thought  best  not  to  depart  from  the  twenty 
years.  Twenty  years  then  is  the  fixed  period.  It  is  the  fixed 
limitation  as  to  all  debts,  with  the  exception  of  trusts,  which  de- 
pend on  other  principles.  It  offered  an  insuperable  defence  to 
the  debtor:  one  day  beyond  it  is  as  much  too  late  as  one  hundred 
years.  The  policy  and  justice  from  whence  the  presumption  arises, 
are  particularly  applicable  to  judgments.  We  all  know  how  often 
it  occurs,  that  judgments  remain  without  any  entry  of  satisfaction, 
after  the  debt  has  been  paid.  This  frequent  occurrence  has  called 
for  legislative  interference,  with  respect  to  the  lien  of  judgments 
limiting  them  to  five  years.  This  consideration  recommends  the 
adoption  of  the  presumption  as  to  judgments;  for  I  am  satisfied 
there  are  more  cases  of  neglect  to  enter  satisfaction  when  paid,  than 
to  cancel  a  bond  when  paid.  The  reasons,  justice,  policy,  and 
convenience,  are  the  same;  and  why  should  not  the  law  be  the 
same?  I  think  it  is,  and  has  been  so  from  a  pretty  early  stage, 
and  from  the  time  consistency  and  form  were  given  to  chancery 
proceedings  by  that  great  founder  of  equity  Lord  NOTTINGHAM, 
and  followed  by  the  approbation  of  a  no  less  celebrated  chancellor, 
Lord  HARDWICKE.  In  Ch.  Rep.  78,  a  bond  of  twenty-two  years 
came  to  the  hands  of  an  executor,  and  forasmuch  as  the  obligee, 
the  testator,  had  lived  till  about  seven  or  eight  years  past,  and 
never  demanded  any  interest,  the  chancellor  considered  the  bond 
had  been  satisfied,  and  decreed  the  same  to  be  delivered  up;  and 
if  judgment  was  entered  thereon,  the  same  to  be  vacated.  To 
this  decree  Mr.  Francis  has  given  the  weight  of  a  maxim  in  chan- 
cery. Fr.  Max.  in  Eq.  Max,  10,  No.  5.  This  was  long  before  the 
statute  of  Jlnne,  for  the  amendment  of  the  law,  which  first  gave 
the  plea  of  solvit  post  diem.  Since  that  statute,  as  it  would  be  a 
good  defence  at  law,  chancery  has  refused  to  order  satisfaction  to 
be  entered,  merely  on  presumption  from  length  of  time.  But 
in  Kemys  v.  Ruscomb,  2  Jltk.  45,  where  a  bill  was  brought 
against  the  representatives  of  a  judgment  creditor,  for  entering 
satisfaction  on  a  judgment  of  forty-two  years'  standing,  and  pre- 
sumed to  have  been  paid  from  length  of  time,  Lord  HARDWICKE 
dismissed  the  bill;  for  where  a  judgment  is  still  standing  out,  and 
there  is  no  satisfaction  on  the  record,  the  court  will  not,  merely 
upon  the  presumption  from  length  of  time,  decree  it  to  be  satis- 
fied,— especially  where  the  statute  for  the  amendment  of  the  law, 
allows  one  to  plead  payment  at  law,  as  it  is  an  old  judgment. 
These  cases  are  directly  in  point,  and  there  is  no  dictum  to  the 
contrary  to  be  found  in  the  books.  We  may  be  assured  of  this, 
as,  if  there  had  been  one,  the  industry  of  the  counsel  of  the  plain- 
tiff in  error  would  have  brought  it  to  light.  If  this  presumption 


Dec.  1825.J  OF  PENNSYLVANIA,  21 

(Cope  v .  Humphreys  and  others.) 

rests  on  the  assumption  of  payment  from  length  of  time,  and  the 
reason  of  that  presumption  is,  that  a  man  is  always  ready  to  enjoy 
his  own,  it  applies  universally  to  all  debts.  The  cases  in  the  South 
Carolina  Reports  show  that  there  the  presumption  is  applicable 
to  judgments.  Mr.  Peake,  in  his  Treatise  on  Evidence,  a  valua- 
ble book  (greatly  improved  in  the  new  edition  published  in  this 
city  by  references  to  American  decisions,)  puts  bonds  and  judg- 
ments on  the  same  footing.  "  Twenty  years,"  says  the  author, 
"  is  presumption  of  payment  of  a  bond,  and  the  same  rule  applies 
to  a  scire  facias  for  execution  on  a  judgment."  Peake's  Evict. 
481. 

In  the  reason  of  the  thing,  and  from  authority,  it  appears  to  the 
court,  that  the  presumption  of  payment  existed  in  this  case,  unless 
it  was  repelled  by  some  circumstances  accounting  for  the  delay. 

This  brings  us  to  the  second  head  of  inquiry, — If  the  delay  to 
prosecute  the  judgment  for  more  than  twenty  years  has  not  been 
accounted  for,  or  any  evidence  given  from  circumstances  to  be  left 
to  a  jury,  from  which  they  might  account  for  the  forbearance,  was 
it  the  duty  of  the  court  to  submit  it  as  an  open  question  for  the 
belief  of  the  jury,  as  to  the  actual  payment  ?  On  this  subject,  I 
need  only  refer  to  the  opinion  of  Judge  GIBSON,  in  Henderson  v. 
Lewis,  9  Serg.  4*  Bawle,  379:  "The  rule  is  in  the  nature  of  a 
statute  of  limitation,  furnishing  indeed  not  a  legal  bar,  but  a  pre- 
sumption of  facts,  and,  though  not  conclusive,  yet  prima  facie 
evidence  of  it;  and  therefore  sufficient  of  itself  to  cast  the  burden 
of  countervailing  proof  on  the  opposite  party.  Where  less  than 
twenty  years  have  intervened,  no  legal  presumption  arises;  and 
the  case  not  being  within  the  rule,  is  determined  on  all  its  circum- 
stances: among  which,  the  actual  lapse  of  time,  as  it  is  of  greater 
or  less  extent,  will  have  a  greater  or  less  operation;  and  then  it  is 
a  matter  exclusively  for  the  consideration  of  the  jury.  But  where 
the  legal  presumption  arises,  it  would,  besides  rendering  Its  appli- 
cation in  most  cases  difficult  and  uncertain,  change  its  very  nature 
and  destroy  all  analogy  to  the  statute  of  limitations,  from  which 
it  is  derived.  The  presumption  is  not  subject  to  the  discretion  of  a 
jury;  they  are  bound,  where  it  operates  at  all,  to  adopt  it  as  satis- 
factory proof  till  the  contrary  appears." 

Now,  taking  the  whole  charge  of  the  presiding  judge  together, 
as  it  ought  fairly  to  be  taken,  the  court  did  so  charge.  If  there 
had  been  any  circumstances,  any  thing  but  the  lapse  of  time  to 
charge  the  jury  on,  that  should  have  been  left  to  the  jury;  but 
where  there  was  none,  the  presumption  of  law  on  that  fact  is,  that 
the  judgment  was  satisfied.  The  court  did  no  more,  and,  if  they 
had  done  less,  they  would  have  committed  an  error.  On  the 
twenty  years  unexplained,  there  was  nothing  to  leave  to  the  jury: 
they  had  no  belief  to  exercise  on  it:  it  is  because  there  are  no 
means  of  belief  or  disbelief,  the  presumption  of  the  fact  arises:  the 
presumption  holds  the  place  of  particular  and  individual  belief.  It 
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prevails,  because  the  presumption  of  law  is,  that  the  obligor  or 
oonuzor  in  that  long  time  has  lost  his  receipts  and  vouchers, 
or  the  witnesses  who  could  prove  the  payment  might  be  dead. 
The  jury  might  not  have  believed,  this  court  might  not  believe 
the  fact  of  payment;  but  that  specific  belief  is  not  necessary.  For 
wise  purposes  the  law  has  raised  the  general  presumption.  The 
laying  down  any  other  rule  would  be  destroying  all  legal  presump- 
tion. The  position  of  the  court  below  is  justified  by  the  opinion  of 
all  the  judges  in  England,  as  in  Grantwicke  v.  Simpson,  2  Jitlc. 
144,  it  is  said,  "  that  the  judges  have  bound  it  down,  as  an  irre- 
versible rule,  that  if  there  be  no  demand  for  money  due  on  a  bond 
for  twenty  years,  they  will  direct  a  jury  to  find  it  satisfied,  from 
the  presumption  arising  from  length  of  time." 

The  charge,  therefore,  is  free  from  all  error,  unless  some  cir- 
cumstances were  given  in  evidence  to  repel  this  presumption. 
Without  the  existence  of  such  circumstances,  it  was  the  duty  of 
the  court  to  direct  the  jury  to  find  it  satisfied.  No  such  circum- 
stance has  been  pointed  out,  unless  it  be  the  one  which  appears  on 
the  face  of  the  record;  that  is,  that  one  of  the  conuzors  of  this  judg- 
ment had  been  defaulted  on  two  nihils  returned.  The  court  was 
not  requested  to  give  any  opinion  as  to  the  effect  of  this  against 
the  administrators  of  the  conuzors,  who  pleaded  to  issue;  but  if 
they  had  been  requested  to  give  any  opinion  on  this,  it  should  have 
been  an  opinion  directly  against  the  plaintiff.  It  was  not  a  judg- 
ment where  the  defendant  had  notice  to  show  cause  why  execu- 
tion should  not  issue  on  the  original  judgment,  when  he  had  re- 
moved from  the  county;  for  when  the  sheriff  returned,  that  he 
had  nothing  in  his  bailiwick  whereby  he  could  be  summoned, 
this  must  have  been  so.  It  has  not  the  effect  of  a  judgment  by 
confession;  or  where  the  party,  being  notified  to  show  cause,  de- 
clines it;  this,  as  is  contended,  admits  the  fact.  The  reason  of 
the  presumption  is,  that  payment  was  made  and  the  vouchers 
lost.  An  acknowledgment  by  the  party  that  it  was  not  paid 
would  repel  that  presumption;  but  here,  how  far  a  confession  of 
judgment,  or  notice,  or  suffering  judgment  to  go  by  one  defend- 
ant, would  affect  the  others,  whose  lands  are  intended  to  be  reached 
by  this  proceeding,  I  am  not  called  on  to  say.  There  is  no  such  fact. 
It  is  a  fiction,  when  it  is  supposed  that  an  absent  un notified  debtor 
should  bind  his  co-obligors,  because  he  acknowledged  that  the  debt 
was  not  paid,  by  not  appearing  to  that  proceeding  of  which  he  had 
no  notice.  This  fiction  would  affect  the  interest  of  a  third  person. 
Fictions  of  law  ought  never  to  work  injustice. 

There  are  a  variety  of  circumstances  by  which  the  presumption 
might  have  been  repelled  here;  but  the  plaintiff  did  not  attempt  any 
explanation;  such  as  insolvency  of  the  obligors,  or  a  state  approach- 
ing to  it,  relationship  of  the  parties,  or  the  absence  of  the  party  who 
has  a  right  to  receive  the  money  due.  It  was  the  naked  case  of  a 
judgment  of  more  than  twenty  years'  standing,  on  which  the  pre- 
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sumption  attached  with  all  its  force,  in  which  case  it  was  the  duty 
of  the  court  to  charge  the  jury,  as  they  have  done.  The  plaintiff 
in  error  has  not  sustained  any  of  his  exceptions,  and  the  judgment 
stands  affirmed. 

Judgment  affirmed. 


[PHILADELPHIA,  JANTJAHY,  9,  1826.] 

PEARCE  against  HUMPHREYS. 

IN  ERROR. 

The  sheriff  is  answerable  for  the  sufficiency  of  sureties  in  a  replevin  bond,  at  the 
.  termination  of  the  suit.    It  is  not  enough  that  they  were  sufficient  when  they 
were  taken. 

Benjamin  Humphreys,  the  plaintiff  below  and  defendant  in 
error,  brought  this  action  of  trespass  on  the  case  against  Cromwell 
Pearce,  the  defendant  below  and  plaintiff  in  error.  The  declara- 
tion charged,  that  the  said  Benjamin,  on  the  1st  day  of  February, 
1817,  was  possessed  of  one  wagon,  &c.  of  the  value  of,  &c.  of  his 
own  proper  goods  and  chattels,  and  that  the  said  Cromwell,  on 
the  day  and  year  aforesaid,  was  high  sheriff,  &c.  and  the  said  Ben- 
jamin so  of  the  goods  and  chattels  possessed,  and  he  the  said 
Cromwell  so  as  aforesaid  being  high  sheriff,  &c.  the  duty  of  his 
said  office  not  considering,  but  contriving,  and  fraudulently  intend- 
ing the  said  Benjamin  of  his  goods  and  chattels  aforesaid  to  de- 
prive and  defraud,  on  the  day  and  year  aforesaid,  at,  &c.  by  colour 
of  his  office  aforesaid,  and  under  the  pKtence  of  a  writ  of  replevin 
to  him  directed  and  delivered,  the  goods  and  chattels  aforesaid,  at, 
&c.  being  found,  at  the  plaint  of  one  Jacob  Root,  pretending  the 
same  goods  and  chattels  were  the  proper  goods  and  chattels  of  the 
said  Jacob,  and  to  the  said  Jacob  of  right  to  belong,  and  that  the 
said  Benjamin  had  taken  the  goods  and  chattels  aforesaid,  and 
the  same  unjustly  detained,  against  sureties  and  pledges,  the  goods 
and  chattels  aforesaid  to  be  replevied  from  the  possession  of  the 
said  Benjamin,  to  be  delivered  to  the  said  Jacob  did  cause  and 
procure,  without  sufficient  surety  and  pledges,  or  any  sufficient 
surety,  had  or  taken  to  prosecute  the  said  suit  and  plaint  of  him 
the  said  Jacob,  against  the  said  Benjamin,  for  the  caption  and 
unjust  detention  of  the  goods  and  chattels  aforesaid,  and  to  make 
a  return  of  the  said  goods  and  chattels  to  the  said  Benjamin,  if  a 
return  should  be  adjudged  to  the  said  Benjamin,  as  by  the  law 
and  custom  of  the  commonwealth  of  Pennsylvania,  and  the  duty 
of  his  office,  and  the  tenor  of  the  writ  aforesaid,  he  ought  to  have 
done.  And  whereas  afterwards,  to  wit,  on  the  same  day  and  year 
aforesaid,  at,  &c.  he  the  said  Benjamin  was  summoned  into  the 
Court  of  Common  Pleas  of  the  said  county,  to  appear*on  the  first 
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Monday  of  February,  then  next  following,  to  answer  the  said 
Jacob  of  a  plea,  why  he  took  the  goods  and  chattels  aforesaid, 
and  thereupon  it  was  in  such  manner  proceeded,  that  by  the  said 
court  it  was  considered,  that  the  said  Benjamin  should  have  a  re- 
turn of  the  goods  and  chattels  aforesaid,  to  be  delivered  to  him  ir- 
replevisable  for  ever,  which  said  judgment  remains,  and  is  in  full 
force  and  vigour,  not  reversed  or  annulled;  and  the  said  Benjamin 
in  fact  saith,  that  the  goods  and  chattels  aforesaid,  to  the  aforesaid 
Jacob,  by  reason  of  the  replevin  aforesaid,  so  as  aforesaid  deli- 
vered, to  places  obscure  and  unknown  were  eloigned,  whereby 
they  cannot  be  returned  or  delivered  to  the  said  Benjamin,  and 
the  said  Benjamin  the  goods  and  chattels  aforesaid,  by  the  occasion 
aforesaid,  hath  wholly  lost,  and  is  without  remedy,  to  the  damage 
of  the  said  Benjamin,  &c.  Plea,  not  guilty. 

On  the  trial  the  defendant  contended,  that  in  the  performance 
of  his  duty  as  sheriff,  he  executed  the  replevin  as  he  was  com- 
manded; that  he  did  take  security,  believed  to  be  at  that  time  suf- 
ficient, in  the  reasonable  estimation  of  every  one;  that  this  was  all 
that  was  required  of  him;  and  that,  therefore,  he  was  not  answer- 
able for  their  proving  insolvent  at  the  termination  of  the  replevin 
suit,  nor  guilty  of  any  neglect  of  duty. 

The  court  charged  the  jury,  that  the  law  of  Pennsylvania  is  as 
laid  down  by  the  late  Judge  SHIPPEN,  in  the  case  of  Oxley  v. 
Cowperthwaite,  1  Dall.  349,  that  the  sheriff  is  responsible  for 
the  sufficiency  of  the  sureties,  at  the  termination  of  the  replevin 
suit.  When  the  defendant  shall  have  established  his  right,  the 
sureties  are  to  prove  sufficient,  that  is,  to  be  found  sufficient  when 
their  responsibility  is  required;  not  merely  that  they  appeared  suf- 
ficient at  the  time  they  were  taken,  though  they  soon  became  in- 
sufficient, but  the  sheriff  must  take  care  to  have  sureties  who  are 
sufficient  to  answer  the  defendant's  purpose,  viz.  to  return  the  pro- 
perty which  he  shall  have  shown  to  have  been  taken  wrongfully 
from  him. 

The  court  was  requested  by  the  defendant's  counsel  to  charge 
the  jury, 

1.  That,  if  the  jury  believe  the  defendant,  as  sheriff  of  Chester 
county,  used  every  necessary  and.  proper  precaution  in  taking  good 
and  sufficient  sureties  in  the  replevin  bond,  in  the  suit  of  Root 
against  Humphreys,  and  if  the  jury  also  believe,  that  at  the  time 
the  sureties  were  so  taken  they  were  good  and  sufficient,  they 
ought  to  find  for  the  defendant. 

2.  That,  under  the  declaration  in  this  suit,  the  plaintiff  ought 
not  to  recover,  if  the  jury  are  satisfied,  that  at  the  time  the  reple- 
vin bond  was  executed  and  signed,  in  the  said  suit  of  Root  against 
Humphreys,  the  sureties  in  the  said  bond  were  good  and  suf- 
ficient. 

3.  The  plaintiff  cannot  recover  against  the  defendant,  on  account 
of  the  sureties  being  insufficient,  at  the  time  of  the  trial  of  the  said 
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suit  of  Roof  against  Humphreys,  without  having  in  the  declaration 
declared  that  the  sureties  were  so  insufficient  at  that  time." 

Answer,  1.  and  2.  We  cannot  charge  the  jury  as  requested.  The 
sheriff  does  not  use  every  necessary  and  proper  precaution,  unless 
he  takes  surety,  which  shall  prove,  sufficient,  at  the  end  of  the  re- 
plevin suit,  and  he  is  liable,  if  they  prove  insufficient,  whether  they 
were  apparently  so  or  not,  at  the  time  of  executing  the  bond. 

3.  If  the  sureties  prove  insufficient  at  the  termination  of  the  re- 
plevin suit,  the  plaintiff  may  well  recover  on  this  declaration, 
which  is  for  taking  the  chattels,  without  having  sufficient  sureties 
and  pledges.  The  sureties  must  be  able  to  answer  the  purposes  for 
which  they  were  intended,  or  they  are  not  sufficient. 

Edwards,  for  the  plaintiff  in  error. 

Ti/g/iman,  contra,  was  not  heard  by  the  court. 

The  opinion  of  the  court  was  delivered  by 

DUNCAN,  J.  The  late  Chief  Justice  SHIPPEN,  has  been  properly 
styled  the  father  of  the  law  of  replevin  in  this  state.  While  Pre- 
sident of  the  Court  of  Common  Pleas,  he  established  certain  prin- 
ciples, in  conducting  the  action,  and  on  the  responsibility  of  a 
sheriff  who  executes  them,  thirty-seven  years  ago,  which  have 
prevailed  ever  since.  Indeed,  it  became  necessary,  from  the  struc- 
ture of  our  courts  of  justice,  to  adopt  other  rules  for  the  govern- 
ment of  this  action,  than  obtained  in  England.  In  Weaver  v. 
Lawrence,  decided  in  1788,  iDall.  156,  he  clearly  shows,  that 
there  can  exist  no  replevin  in  Pennsylvania,  either  under  the 
statute  of  Marlbridge,  or  at  the  common  law.  The  writ  and  the 
action  rest  on  the  provisions  of  the  act  of  1705,  1  Smith,  44.  And 
again,  in  Hooker  v.  Strieker,  1  Dall.  225,  it  was  held,  that  before 
goods  be  remanded,  the  sheriff  ought  to  allow  the  defendant  in  re- 
plevin a  reasonable  time  to  find  security.  On  a  claim  of  property, 
this  practice  supplies  the  writ  de  proprietate  probanda,  which 
does  not  lie  here.  Our  replevin  differs  from  the  writ  and  action 
of  replevin  in  England  in  another  important  respect: — here  it  lies 
where  a  man  claims  goods  in  the  possession  of  another;  there  it  is 
said  only  to  lie  in  cases  of  distress,  or  where  there  has  been  a 
taking  of  goods  out  of  the  possession  of  him  who  sues  it  forth.  In 
Oxley  v.  Cowperthwaite,  1  Dall.  349,  the  principle  now  contro- 
verted by  the  plaintiff  in  error,  was  decided,  that  the  sufficiency  of 
the  sureties,  at  the  termination  of  the  action,  was  the  criterion. 
The  mind  of  that  just  judge  was  impressed  with  the  hardship  of  the 
rule,  and  that  in  this  instance  the  policy  of  the  law  bore  hard  on 
the  officer:  yet  that  would  not  justify  the  court  in  departing  from  the 
established  principle,  that  the  sheriff  takes  the  pledge  in  his  own 
name  and  at  his  own  peril  and  risk.  This  certainly  was  taken  to  be 
the  law  of  England,  when  Oxley^s  case  was  determined,  Gilb* 
Rep.  76.  16  Vin.  399,  pi  4.  Stat.  12  G.  2.  Rowan  v.  Patter- 
son, 2  Inst.  330.  Until  a  late  period  in  England,  the  allegation 
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in  the  declaration  was  general,  that  the  sheriff  did  replevy  and  de- 
liver the  goods  to  the  plaintiff,  without  taking  sufficient  sureties, 
not  alleging  that  they  were  insufficient  at  the  time  they  were  taken. 
Lill.  37.  Browne,  25,  26.  But.  the  latter  precedents  state,  that 
at  the  time  of  their  becoming  pledges,  they  were  insufficient  and 
totally  irresponsible.  In  New  York  the  courts  adhere  to  the  an- 
cient law,  that  the  sheriff  may  be  sued  without  any  previous  pro- 
ceedings against  the  pledges,  as  the  security  is  taken  by  the  sheriff 
for  his  own  indemnity,  in  his  own  name  and  at  his  own  periL 
Gibbs  v.  Bull,  18  Johns.  438.  If  I  were  to  be  guided  by  my  own 
sense  of  justice,  without  regard  to  authority,  I  must  own  that  it 
would  seem  to  me,  that  commutative  justice  would  require  a  dif- 
ferent criterion;  for  as  the  sheriff  would  be  liable  to  an  action  of 
trespass  for  removing  the  goods  and  delivering  them  to  the  plain- 
tiff, when  the  defendant  offers  sufficient  pledges  on  the  claim  of 
property,  and  could  not  justify  under  the  replevin;  and  that,  as 
the  criterion  there  would  be  the  sufficiency  at  the  time,  so  it  ought 
to  be  where  he  delivers  up  the  goods  to  the  plaintiff  in  replevin. 
Their  apparent  responsibility  at  the  time  when  he  accepted  them, 
would  have  been  the  justest  rule  at  first.  The  sheriff  does  all  he 
can  to  make  diligent  inquiry:  he  ought  not  to  be  bound  to  know 
what  nobody  else  knows;  and  if  the  rest  of  the  world  would  trust 
the  security,  it  appears  but  reasonable  that  it  should  be  a  sufficient 
justification  to  the  sheriff,  if  he  consider  him  as  a  responsible  per- 
son; for  the  presumption  is,  that  the  sheriff  would  be  liable  if  he 
took,  as  security,  a  man  who  apparently  had  the  strongest  founda- 
tion, whose  circumstances  were  not  suspected  by  any  one,  yet  if 
it  turned  out  differently  in  a  lapse  of  years,  before  the  cause  was 
tried,  that  he  should  fail,  is  throwing  an  unusual  burden  on  the 
sheriff.  But  with  all  this  impression  of  the  hardship,  the  court 
thirty-eight  years  ago  adhered  to  the  ancient  law,  which  no  sup- 
posed hardship  would  justify  a  departure  from.  The  decision  of  Ox- 
ley  v.  Cowperthwaite,  has  ever  since  been  received  as  the  law  of 
the  land.  The  court  there  said,  it  was  for  the  legislature  to  make 
some  provision  for  an  inquiry  into  the  sufficiency  of  the  bail  at  an 
earlier  stage  of  the  cause.  The  legislature  has  not  thought  proper 
to  change  the  law:  sheriffs  have  accepted  their  office  with  the 
knowledge  of  this  onerous  duty;  it  would  be  a  bold  assumption  of 
power  in  this  court  now  to  relieve  them  from  it.upon  any  speculative 
opinions  of  their  own.  However  hard  it  may  be  in  this  particular 
instance,  the  court  cannot  unbind  those  whom  the  law  has  bound. 
The  security  is  to  the  sheriff  at  his  own  peril,  in  his  own  name, 
and  for  his  own  indemnity:  he  may  take  the  security  as  it  pleases 
him,  (Gilb.  Rep.  79,)  for  he  continues  responsible  to  the  value  of 
the  goods.  The  judgment  is  therefore  to  be  affirmed. 

Judgment  affirmed. 

See }  Scrg.  £•?  Lotvb.  M.  86,  Hindis  v.  Blades.  5  Taunt.  225. 
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BREDIN  against  DUBARRY. 

IN    ERKOK. 

Plaintiff  sold  to  defendant  certain  goods;  some  time  after  which,  the  clerk  of  the 
plaintiff,  who,  it  was  admitted,  had  authority  to  give  receipts  for  him,  gave  to 
defendant  a  receipt  as  follows:  "  Received,  August  20th,  1816,  of  J.  B.,  seventy- 
three  dollars  and  eighty-two  cents,  which  with  goods,  8cc.  returned,  will  be  in 
Jullt*  and  interest  account  to  be  adjusted  between  Mr.  D.  and  the  said  /.  B."  Held, 
that  in  the  absence  of  evidence  to  the  contrary,  the  agreement  was,  that  the 
goods  should  be  returned,  and  the  original  contract  of  sale,  pro  tanto,  rescinded. 

A  principal  who  neglects  promptly  to  disavow  an  act  of  his  agent,  who  has  tran- 
scended his  authority,  makes  the  act  his  own. 

ERROR  to  the  District  Court  for  the  city  and  county  of  Phila- 
delphia. 

James  Bredin,  the  plaintiff  in  error,  was  defendant  below,  and 
John  Dubarry  was  plaintiff  below.  The  action  was  for  goods 
sold  and  delivered;  the  pleas  were,  non  assumpsit  and  pay- 
ment with  leare,  &c.  On  the  trial,  the  plaintiff  proved  that  he 
•sold  to  the  defendant,  Bredin,  certain  goods  and  merchandize  on 
the  20th  of  March,  1815,  amounting  to  four  hundred  and  ten  dol- 
lars, and  on  the  19th  day  of  June,  1815,  goods  to  the  amount  of 
twelve  hundred  and  eighty-six  dollars  and  sixty-five  cents,  at  a 
credit  of  six  months,  and  received  on  account  the  following  sums; 
viz.  on  the  16th  of  June,  1815,  three  hundred  dollars;  on  the  21st 
of  June,  1S15,  one  hundred  dollars;  on  the  25th  of  February, 
1816,  one  hundred  and  twenty  dollars;  on  the  24th  of  Jlpril,  1816, 
eight  hundred  dollars;  and  on  the  20th  of  Jlugust,  1S16,  seventy- 
three  dollars  and  eighty-two  cents.  The  proceeds  of  certain  goods 
said  to  have  belonged  to  the  defendant,  sold  by  Lisle,  tFeir,  and 
Co.  at  public  auction,  on  the  30th  of  January,  1819,  for  the  ac- 
count of  the  defendant,  by  order  of  the  plaintiff,  amounting  to  se- 
venty dollars  and  fifteen  cents,  were  also  credited  by  the  plaintiff. 

The  defendant  gave  in  evidence  the  following  receipt,  dated 
the  20th  of  August,  1§16,  from  the  plaintiff  to  the  defendant, 
signed  by  John  Breban  for  the  plaintiff,  who,  it  was  admitted,  was 
a  clerk  of  the  plaintiff,  and  had  authority  to  give  receipts  for  him: 
"Received,  Carlisle,  *flugust,2Q\.\i,  1816,  of  James  Bredin,  seven- 
ty-three dollars  and  eighty-two  cents,  which  with  goods,  &c.  re- 
turned, will  be  in  full*  and  interest  account  to  be  adjusted  mutually 
between  Mr.  Dubarry  and  the  said  James  Bredin." 

The  plaintiff  then  gave  in  evidence  copies  of  three  letters  from 
him  directed  to  the  defendant,  dated  at  Philadelphia,  viz.  Novem- 
ber 22,  1816,  February  17,  1817,  and  December  20,  1818. 

The  defendant  contended,  first,  that  the  receipt  was  conclusive 
in  favour  of  the  defendant,  and  that  the  seventy-three  dollars  and 
eighty-two  cents,  and  goods  returned,  were  in  full  of  the  plaintiff's 

*  The  words  "  -will  be  in  full,"  in  the  original  receipt,  were  interlined  and 
crossed  out. 
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demand,  excepting  the  interest  account,  which  was  to  have  been 
adjusted  between  the  parties.  Secondly,  that  the  plaintiff  having 
treated  the  goods  returned  as  the  property  of  the  defendant,  he 
had  no  right  to  sell  them  at. auction.  Thirdly,  that  if  the  plaintiff 
had  a  right  to  sell  the  goods  at  auction,  as  the  property  of  the  de- 
fendant, he  was  bound  to  give  the  defendant  notice  of  the  time 
and  place  of  sale. 

The  court  charged  the  jury,  that  the  receipt  was  not  in  full  of 
the  plaintiff's  demand;  that  it  contemplated  that  both  the  goods 
and  interest  account  were  to  be  afterwards  adjusted  by  the  parties; 
and  that  it  did  not  appear  that  Breban  had  authority  from  the 
plaintiff  to  take  back  the  goods  at  first  cost  or  at  any  other  fixed 
rate,  and  the  defendant  was  bound  to  show  he  had  such  authority 
before  he  could  rightfully  charge  the  plaintiff  with  those  goods  at 
first  cost,  or  such  fixed  rate.  Secondly,  that  the  plaintiff  had 
a  right  to  sell  the  goods  at  auction,  under  the  circumstances  of 
the  case.  Thirdly,  that  the  plaintiff  was  not  bound,  nor  was 
it  material  as  the  case  was  circumstanced,  taking  into  view  the 
small  value  of  the  articles  and  the  remoteness  of  the  defendant's 
residence,  to  give  the  defendant  notice  of  the  time  and  place  of 
sale  of  the  goods;  that  the  rule  requiring  notice  to  be  given,  if 
there  was  such  a  rule  in  such  cases,  must  admit  of  reasonable  limi- 
tations, and  the  jury,  in  considering  this  subject,  would  take  into 
view  the  letters  which  had  been  given  in  evidence.  To  this  charge 
the  defendant  excepted. 

The  following  were'the  letters  referred  to: — 

"Philadelphia,  Nov.  22,  1S16. 
•"Mr.  James  Bredin,  (Carlisle,) 

"  Sir— Herewith  you  have  a  statement  of  your  account  with 
me,  the  balance  of  which,  amounting  to  three  hundred  and  two 
dollars  and  eighty-three  cents,  I  must  request  you  will  forward  to 
me  as  early  as  possible  in  bank  paper  at  par  with  this  city.  The 
goods  which  you  sent  to  me,  remain  sul^ject  to  your  order.  If 
you  wish  that  I  should  dispose  of  them  for  your  account,  accord- 
ing to  the  present  market  price,  I  will  endeavour  "to  do  for  the 
best  of  your  interest;  otherwise  you  may  give  directions  to  some 
of  your  friends  here  to  take  charge  of  them.  Awaiting  your  an- 
swer, I  remain,  Yours,  &c. 


Dr. 


Mr.  James  Bredin  to  John  Dubarry, 


1815,  March  20,     To  Mdze. 
June  19,  Do. 
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"Philadelphia,  Feb.  17,  1817. 
"  Mr.  James  Bredin,  (Carlisle,} 

"  Sir — I  wrote  to  you  on  the  22d  of  November  last,  request- 
ing you  to  forward  to  me  the  balance  of  your  account,  as  therein 
stated,  also  informing  you  that  the  goods  you  sent  to  me  were  at 
your  disposal.  As  you  have  thought  proper  to  let  my  letter  remain 
unanswered,  you  will  now  please  to  take  notice,  that  by  the  re- 
turn of  mail  I  shall  expect  you  to  remit  the  balance  which  you 
owe  me,  as  stated  in  the  above-mentioned  letter  of  the  22d  of  No- 
vember 'last.  Otherwise  I  shall  send  }'our  goods  to  public  auction, 
and  credit  your  account  for  whatever  they  may  bring. 

Yours,  &c. 

"  Philadelphia,  Dec.  20,  1818. 

"  Mr.  James  Bredin,  (Carlisle,) 

"On  the  17th  of  February,  1817,  I  had  the  pleasure  to 
write  to  you  concerning  the  amount  you  owe  me,  and  at  the  same 
time  informed  you,  that  if  you  did  not  pay  I  would  sell  the  goods 
you  sent  me,  and  credit  you  with  the  net  proceeds  of  the  sale. 
Since  that  time  I  have  not  heard  from  you,  and  must  again  advise 
you,  how  much  soever  it  may  be  against  my  inclination,  that  if 
your  account  by  the  return  of  mail  is  not  settled,  I  will  send  the 
goods  to  public  auction  to  sell  for  whatever  price  they  will  bring, 
and  pursue  you  to  the  utmost  rigour  of  the  law  for  the  .balance, 
which  may  remain  due  to  me  after  the  sale  of  these  goods.  I  must 
also  repeat,  that  it  is  not,  nor  ever  has  been,  my  practice  to  take 
goods  back  when  once  out  .of  the  store,  and  much  less  goods  that 
never  were  in  my  store. 

"  The  box  is  in  the  same  condition  as  when  you  sent  it  to  me, 
and  remains  subject  to  your  order  so  soon  as  you  have  paid 
me,  (that  is,  paid  by  return  of  mail;  if  not,  they  will  be  sold  at 
public  auction.)  This,  you  may  rest  assured,  is  my  last  warning, 
and  I  have  only  put  it  off  thus  long,  to  show  you  that  law  is  al- 
ways my  last  resource.'7 

Mahany,  for  the  plaintiff  in  error.  If  the  plaintiff  did  not  mean 
to  abide  by  the  act  of  his  agent  in  taking  back  the  goods,  he  should 
have  declared  his  intention  immediately;  whereas  he  waited  for 
three  months,  and  thereby  affirmed  the  act  of  his  agent.  The 
principal  must  express  his  dissatisfaction  with  the  acts  of  his  agent 
in  a  reasonable  time,  or  they  will  be  affirmed.  12  Johns.  300. 
1  Johns.  Ch.  1.10.  1  Vez.  509.  Liv.  on  Jig.  48.  But  even  if  the 
returned  goods  were  to  be  considered  as  the  property  of  the  defend- 
ant, the  plaintiff  had  no  right  to  sell  them  at  public  auction,  with- 
out giving  notice  to  the  defendant  of  the  time  and  place  of  sale. 

Meredith,  contra.  As  to  the  sale  by  auction,  the  defendant  ac- 
quiesced in  it  by  returning  no  answer  to  the  plaintiff's  two  letters, 
in  which  he  was  informed  that  there  would  be  such  a  sale,  and  that 
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he  would  be  credited  with  the  proceeds.  But  suppose  the  plaintiff  had 
no  right  to  sell  the  goods,  there  was  no  evidence  that  they  were  sold 
under  their  value.  As  to  the  acquiescence  of  the  plaintiff  for  three 
months,  that  is  no  great  length  of  time.  There  was  no  evidence 
at  what  time  he  received  information  of  the  act  of  his  agent. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  J.  This  case  presents  for  consideration,  the  construction 
of  the  agreement  entered  into  by  the  clerk  of  the  plaintiff  below; 
and  also  whether  under  circumstances  which  happened  subsequent- 
ly, it  became  obligatory  on  the  parties.  As  to  the  first,  the  particu- 
lar form  of  the  receipt,  as  it  now  stands,  with  the  words  "in  full" 
scored  out,  is  such  as  to  involve  the  actual  -meaning  of  the  parties 
in  obscurity.  For  what  reason  the  objection  to  these  words  was 
made,  it  is  difficult  to  conjecture;  but  as  the  goods  had  been  pur- 
chased from  the  plaintiff,  and  were  to  be  returned  to  him,  it  is  fair, 
in  the  absence  of  evidence  to  the  contrary,  to  presume  that  they 
were  to  be  returned  at  the  original  prices:  otherwise  the  trans- 
action would  not  have  been  a  return  of  the  goods,  but  a  re-sale. 
If  a  re-sale  had  been  intended,  the  prices  would  have  been  fixed  in 
the  agreement;  or  if  the  object  had  been  a  consignment  to  the 
plaintiff,  to  have  the  goods  sold  at  auction,  and  the  defendant's 
account  credited  with  the  proceeds,  it  is  reasonable  to  presume 
that  it  would  have  been  so  expressed.  The  agreement  then  was, 
that  the'goods  should  be  returned,  and  the  original  contract  of  sale 
pro  tanto  rescinded. 

There  was  no  evidence  that  the  authority  of  the  clerk  extended 
to  transactions  of  this  sort,  but  he  undoubtedly  was  an  authorized 
agent  for  some  purposes;  and  I  take  it  to  be  indisputable,  that  a 
principal  who  neglects  promptly  to  disavow  an  act  of  his  agent, 
by  which  the  latter  has  transcended  his  authority,  makes  the  act 
his  own.  He  is  bound  to  disavow  it  the  first  moment  the  fact 
comes  to  his  knowledge.  Now,  the  arrangement  in  question  was 
made  on  the  20th  of  ^August,  1S16,  and  the  first  intimation  which 
the  defendant  seems  to  have  had  of  the*  plaintiff's  intention  to  dis- 
affirm it,  is  found  in  the  plaintiff's  letter  of  the  22d  of  November 
following,  at  the  expiration  of  nearly  three  months.  When  the 
goods  were  received  by  the  plaintiff  does  not  appear;  but  it  is  a  rea- 
sonable presumption  of  fact,  in  the  absence  of  proof  by  the  plaintiff 
to  the  contrary,  that  the  clerk  kept  him  regularly  informed  of  all 
his  transactions.  At  the  period  of  the  plaintiff's  first  letter,  there- 
fore, it  was  too  late  to  object.  The  plaintiff  had  made  the  goods 
his  own ;  and  what  followed  could  not  change  a  state  of  things 
which  had  been  consummated  by  the  acquiescence  of  all  parties. 
A  merchant  is  entitled  to  an  answer  to  every  bona  fide  proposition 
made  to  his  correspondent  in  the  usual  course  of  their  dealings; 
but  the  plaintiff  had  no  right  to  treat  the  goods  as  the  property  of 
the  defendant,  and  the  latter  was  therefore  not  bound  to  reply  to 
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any  demand  in  respect  of  them.  The  court  then  undoubtedly  erred 
in  directing  the  jury,  that  on  the  facts  in  evidence  the  plaintiff 
had  a  right  to  sell  the  goods  at  auction  as  the  property  of  the  de- 
fendant, and  recover  the  difference.  The  material  inquiry  for  the 
]ury  was,  whether  the  act  of  (he  clerk  had  been  disavowed  as  soon 
as  the  plaintiff  was  apprized  of  it:  if  not,  it  became  conclusive.  On 
this  ground,  the  cause  must  go  to  another  jury. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


[PHILADELPHIA,  JANUARY  9,  1826.] 

In  the  Case  of  a  Road  ip  Abington  Township,  Montgomery  County, 
commonly  called  Second  street  Roadv 

o    < 
CKRTIORARI. 

Re-reviewers  are  not  restricted  to  a  simple  approbation  or  rejection  of  a  road  as 
originally  reported,  but  may  return  a  different  one. 

Re-reviewers  are  not  bound  to  return  a  draft  of  the  road  which  they  are  directed 
to  re-review,  but  may  return  only  a  draft  of  that  which  they  themselves  recom- 
mend. 

Certiorari  to  the  Court  of  Quarter  Sessions  of  Montgomery 
county. 

Kittera,  against  the  road,  Duane,  in  support  of  the  road.. 

PER  CURIAM.  There  have  been  no  less  than  four  views  on  this 
road,  and  the  reports  of  the  viewers  have  been  sometimes  for  and 
sometimes  against  it.  The  last  report  of  the  re-reviewers,  laying 
out  the  road,  was  confirmed  by  the  Court  of  Quarter  Sessions.  The 
proceedings  have  been  brought  before*  us  by  certiorari,  and  two 
exceptions  have  been  taken  to  them. 

1  That  the  re-reviewers  have  not  reported  in  favour  of  the  road 
as  originally  laid  out,  but  after  pursuing  it  for  a  considerable  dis- 
tance, stopt  three  hundred  and  twenty-five  perches  short  of  its  ter- 
mination. 

When  either  party  is  discontented  with  the  report  of  the  first 
viewers,  under  the  act  of  6th  April,  1802,  (3  Sin.  L.  512,)  the 
construction  put  upon  the  22d  sect,  of  the  act  has  been,  that  a  re- 
view is  a  matter  of  right,  at  the  expense  of  the  party  applying  for 
it:  The  reviewers  are  not  restricted  to  the  approbation,  or  rejec- 
tion of  the  road  which  they  review,  but  may  report  a  different  one. 
This  is  not  disputed. — But  it  has  been  contended,  that  when  re-re- 
viewers are  appointed,  they  have  no  right  to  report  a  different 
road.  We  see  no  reason  for  this  restriction,  nor  any  law  im- 
posing it.  Indeed  it  would  be  very  inconvenient;  because  al- 
though the  re-reviewers  should  be  satisfied^  that  an  advantageous 
alteration  might  be  made,  yet  the  parties  would  be  driven  to  the 
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necessity  of  commencing  their  proceedings  de  novo,  and  all  the 
expenses  incurred  in  viewing,  surveying  and  making  drafts  of  the 
work,  would  be  thrown  away.  We  are  therefore  of  opinion  that 
the  re-reviewers  we're  not  restricted  to  a  simple  approbation  or  re- 
jection of  the  road  which  had  been  reported  before,  but  might  re- 
turn a  different  one. 

2.  The  second  exception  is,  that  the  re-reviewers  did  not  return 
a  draft  of  the  road  which  they  were  directed  to  re-review,  but  only 
a  draft  of  that  which  they  themselves  recommended.  There  is  no- 
thing in  this  exception.  All  prior  drafts  were  in  possession  of  the 
court  and  it  would  have  been  a  useless  expence  to  return  dupli- 
cates. It  is  the  opinion  of  the  court  that  the  proceedings  should 
be  confirmed. 

Proceedings  confirmed. 


[PHILADELPHIA,  JANUAHT  2,  1826.] 

HINCHMAN  against  LYBRAND. 

IN   ERROR. 

A  person,  who  on  furnishing  bricks  for  the  erection  of  a  building,  agrees  to  be 
paid  part  in  cash,  and  "  the  balance  in  lumber  at  fair  prices,  whenever  called 
for  out  of  S's  lumber  yard,"  and  accepts  the  guarantee  of  S.  for  the  performance 
of  the  contract,  does  not  lose  his  lien  upon  the  building,  given  by  the  act  of  the 
17th,  March,  1806. 

THIS  cause  was  decided  in  the  District  Court  for  the  city  and 
county  of  Philadelphia,  a'nd  was  brought  before  this  court  by 
writ  of  error,  on  a  case  stated,  in  the  nature  of  a  special  verdict. 
J2dam  Hinchman,  the  plaintiff  below,  being  by  trade  a  brick- 
maker,  furnished  bricks  for  two  houses  to  be  built  by  the  de- 
fendant, George  C.  Lybrand.  The  contract  was  in  writing,  by 
which  the  defendant  agreed  to  purchase  the  bricks  of  the  plaintiff, 
at  the  rate  of  eight  dollars  and  fifty  cents  per  thousand — "  three 
hundred  dollars  to  be  paid  in  cash,  when  the  buildings  were  topped 
out,  and  the  balance  lumber  at  fair  prices,  whenever  called  for, 
from  Mr.  Smith's  board-yard. "  The  performance  of  this  agree- 
ment on  the  part  of  the  defendant  was  guaranteed  by  Nathan 
Smith,  in  writing.  Smith,  who  was  the  owner  of  one  of  the 
houses,  paid  the  sum  of  three  hundred  dollars  according  to  the  con- 
tract, and  also  paid  in  lumber,  to  the  amount  of  four  hundred  and 
twenty-nine  dollars,  twenty-six  cents,  which  sums  were  applied  to 
the  payment  for  the  bricks  furnished  for  the  house  owned  by  Smithy 
and  the  plaintiff  released  his  lien  on  that  house,  and  filed  his  claim 
for  the  balance  of  his  account,  within  the  time  limited  by  law, 
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against  the  other  house.  Smith  became  insolvent  before  the  plain- 
tiff demanded  lumber  for  the  balance  of  his  account. 

Newcomb,  for  the  plaintiff  in  error,  contended  that  the  court 
below  erred  in  deciding  that  there  was  no  lien  under  the  act  of 
the  17th  of  March]  1806,  Purd.  Dig.  416,  on  the  ground  of  a 
special  agreement  for  payment  of  the  bricks  furnished.  The  plain- 
tiff did  not  intend  to  give  up  his  lien,  though  he  agreed  that  part 
should  be  paid  in  lumber.  Neither  the  letter  nor  spirit  of  the  act 
excludes  a  party  from  enjoying  his  lien  under  such  circumstances. 

M'llvaine,  contra,  contended  that  there  was  here  an  agreement 
of  a  very  special  nature:  three  hundred  dollars  cash  to  be  paid  by 
N.  Smith)  and  the  balance  in  lumber  when  called  for.  The  lum- 
ber was  to  be  paid  by  Smith,  and  the  agreement  was  guaranteed 
by  him.  Taking  such  a  guarantee  is  a  relinquishment  of  the  lien. 
•Kauffelt  v.  Bower,  7  Serg.  $•  Rawle,  84.  Oilman  v.  Brown,  4 
Wheat.  256.  1  Johns.  Ch.  308.  5  Munf.  297.  2  Wash.  141. 
In  Cobb  v.  Traquair,  March,  1819,  the  District  Court  held,  that 
a  contract  to  pay  in  stone  work  was  not  within  the  lien  act. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  It  is  contended  on  the  part  of  the  defendant, 
that  under  the  circumstances  in  the  case  stated,  the  lien  of  the 
plaintiff  is  extinguished.  If  it  is  so,  it  an  extinguishment  by  im- 
plication, for  it  is  not  pretended  that  there  was  any  express  waiver 
or  release  of  the  lien.  There  is  no  inconsistency  in  the  plaintiff's 
accepting  the  guarantee  of  Smith,  and  retaining  his  lien.  If  Smith 
satisfied  the  whole  demand  of  the  plaintiff,  there  would  be  an  end 
of  the  lien;  but,  if  he  did  not,  the  lien  ought  to  be  resorted  to. 
Indeed,  it  was  for  the  interest  of  Smith,  that,  the  lien  should  re- 
main in  force,  because  the  plaintiff  might  have  had  recourse  to  it 
in  the  first  instance,  and  perhaps  the  knowledge  of  this  might  have 
been  an  inducement  to  Smith  to  enter  into  the  guarantee.  It  is 
very  common  to  have  two  securities  for  the  same  debt;  a  mortgage, 
for  instance,  and  a  bond;  and  the  creditor  may  take  his  remedy  on 
both,  until  he  obtains  satisfaction.  So,  if  the  owner  of  a  rent 
charge  in  fee,  with  a  right  of  re-entry,  in  case  the  rent  be  in  ar- 
rear,  takes  a  bond  for  the  arrearages,  his  right  of  re-entry  remains 
unimpaired.  The  counsel  for  the  defendant  relied  on  the  case  of 
Kauffelt  v.  Bower,  1  Serg.  fy  Rawle,  84,  in  which  it  was  decided 
by  this  court,  that  if  the  vendor  of  land  takes  a  bond  for  the  pur- 
chase money,  the  land  is  discharged.  But  that  case  is  very  differ- 
ent from  the  present,  because  any  lien  which  the  vendor  may  have 
is  altogether  of  an  equitable  nature,  and  will  not  bo  enforced  where, 
from  the  circumstances  of  the  case,  there  is  probable  ground  for 
supposing,  that  it  was  not  the  intent  of  the  parlies  that  the  pur- 
chase money  should  be  a  charge  on  the  land.  But  here  the  lien 
is  strictly  legal,  and  expressly  given  by  the  act  of  assembly, 
(March  17,  1S06,  4  Sm.  L.  300,)  so  that  we  ought  not  to  consider 
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any  act  except  a  plain  one,  as  a  waiver  or  release.  The  plaintiff 
asks  no  more  than  payment  of  a  debt  which  is  not  disputed.  When 
he  accepted  the  guarantee  of  Smith,  he  did  not  say  that  he  relin- 
quished his  lien,  and  I  am  of  opinion  that  the  law  did  not  extin- 
guish it  by  implication.  But  the  defendant  has  another  ground  of 
defence,  viz.  that  this  case  is  not  within  the  act  of  assembly,  be- 
cause payment  for  the  bricks  was  to  be  made,  part  in  money  and 
part  in  lumber.  I  do  not  see  why  this  circumstance  should  de- 
prive the  plaintiff  of  the  benefit  of  the  act.  The  amount  of  his 
claim  was  ascertained,  and  whether  to  be  paid  in  money  or  money's 
worth  was  immaterial.  If  the  lumber  had  been  refused,  on  demand 
made,  and  the  plaintiff  had  brought  an  action  for  damages,  the  jury 
would  have  been  bound  to  give  damages  to  the  amount  of  his  ac- 
count. That  was  the  standard  from  which  they  could  not  justly  de- 
part; so  that  when  the  plaintiff  filed  his  claim,  as  required  by  the  act 
of  assembly,  its  amount,  in  money,  was  certain.  Let  us  consider 
the  expressions  of  this  act,  and  see  whether  there  be  any  thing 
which  should  exclude  a  debt  of  this  kind.  "  Every  dwelling-house 
or  other  building  hereafter  constructed  and  erected  within  the  city 
and  county  of  Philadelphia,  shall  be  subject  to  the  payment  of 
the  debts  contracted  for,  or  by  reason  of  any  work  done,  or 
materials  found  and  provided  by  any  brick-maker,  bricklayer," 
&c.  Now,  here  was  a  debt  contracted  for  bricks  provided  by  a 
brick-maker  for  the  building  of  this  house.  The  case  falls  within 
the  very  words  of  the  act;  and  surely  it  is  not  out  of  its  spirit.  If 
the  plaintiff's  claim  had  been  for  unliquidated  damages  of  an  un- 
certain nature,  there  might  have  been  difficulty,  because  of  its  un- 
certainty. But  in  this  case  there  was  no  uncertainty,  because  the 
amount  of  the  account  was  the  standard  of  damages.  In  an  action 
of  assumpsit  for  goods  sold  and  delivered,  the  plaintiff  demands 
damages,  which  are  to  be  assessed  by  the  jury.  Yet  we  call  it  a 
debt;  and  if  the  plaintiff  proves  the  contract,  no  jury  would  depart 
from  the  price  which  the  defendant  had  agreed  to  pay,  unless  there 
was  somelhing  unfair  in  the  transaction.  So,  a  rent  reserved  pay- 
able in  wheat  may  be  distrained  for;  or  an  action  may  be  brought 
for  it,  in  which  the  plaintiff  will  recover  the  value  of  the  wheat  at 
the  time  it  ought  to  have  been  delivered.  In  the  case  before  us, 
the  plaintiff  was  to  receive  payment  of  his  account  in  lumber  at  a 
fair  price;  so  that  if  the  lumber  was  not  delivered,  the  amount 
of  the  account,  in  money,  would  be  recoverable.  It  appears  to 
me,  therefore,  that  the  plaintiff's  claim  was  a  debt  within  the 
meaning  of  (he  act  of  assembly,  for  which  he  had  a  lien  on  the 
house  of  the  defendant. 

I  am  of  opinion  that  the  judgment  of  the  District  Court  should 
be  reversed,  and  judgment  entered  for  the  plaintiff  in  error. 

Judgment  reversed,  and  judgment  entered  for  plaintiff. 
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SHEEPSHANKS  and  others  against  COHEN  and  another. 

IN    ERROR. 

Assignment  by  B.  B.  of  all  the  effects  of  the  late  firm  of  T.  and  B.,  R.  B.  and 
Co,  and  of  B.  B.,  in  trust  to  pay  such  creditors  of  the  late  firm  of  T.  and  B., 
and  of  B.  B.  and  Co.,  as  shall  release  all  claims  against  the  said  late  firm  of  Y. 
and  B.  and  against  the  said  B.  B.  and  Co.  within  a  certain  time.  Plaintiff',  a 
creditor  of  B.  B.  and  Co.,  executed  a  release  within  the  time  prescribed  of  all 
claims  against  the  firm  of  B.  B.  and  Co.  Held,  not  to  be  conformable  to  the 
provisions  of  the  assignment. 

WRIT  of  error  to  the  District  Court  for  the  cityand  county  of 
Philadelphia.  The  plaintiffs  in  error  were  defendants  below. 

Cohen  and  Nesbit,  the  plaintiffs  below,  brought  a  suit  against 
the  defendants  below,  as  assignees  of  the  late  firm  of  Benjamin 
Bates  and  Co.,  to  recover  such  dividend  as  may  have  been  due 
upon  the  sum  of  seven  hundred  and  two  dollars  and  forty-three 
cents,  with  interest,  alleged  to  be  due  from  B.  Bates  and  Co,  un- 
der the  following  circumstances: 

B.  Bates,  of  the  firm  of  B.  Bates  and  Co.,  and  John  Davis,  of 
the  firm  of  Anderson  and  Davis,  came  to  the  store  of  the  plaintiffs 
below,  on  the  24th  of  October,  1818,  and  examined  a  parcel  of 
vestings.  A  bale  was  bought  of  the  plaintiffs  below,  to  the  amount 
of  seven  hundred  and  two  dollars  and  forty-three  cents.  The 
goods,  &c.  bought  were  charged  to  the  account  of  tflnderson  and 
Davis  and  B*  Bates  and  Co.  on  the  plaintiffs7  books  at  six  months' 
credit,  in  the  handwriting  of  the  said  Nesbit,  who  was  not  present 
at  the  sale.  But  it  was  denied  by  the  defendants  that  the  goods 
were  sold  to  Anderson  and  Davis  and  B.  Bates  and  Co.  by  the 
plaintiffs.  They  alleged  the  sale  to  have  been  only  to  Anderson 
and  Davis,  while  the  plaintiffs  alleged  that  they  were  sold  to  both. 
The  plaintiffs  gave  evidence  that  Davis  and  Bates  went  to  the 
store  to  look  at  the  vestings;  that  if  they  suited,  Bates  was  to 
take  a  part,  and  that  after  examination  they  agreed  to  take  a 
package.  Mr.  Cohen  asked  where  the  goods  should  be  sent  to, 
and  Davis  answered,  "You  may  as  well  send  them  to  Anderson 
and  Davis* s  store."  They  were  sent  there,  with  a  bill  made  out, 
accordingly. 

The  defendants  gave  evidence,  that  Bates  said  nothing  to  the 
plaintiffs  about  buying;  that  he  had  nothing  to  do  with  the  pur- 
chase of  the  goods;  that  Davis  said  to  Cohen,  "  I  will  take  this," 
and  that  Cohen  asked  who  the  goods  were  to  be  charged  to,  when 
Davis  said,  "to  me;"  that  the  plaintiffs  received  through  a  Mr. 
Fotteral  the  note  of  JJnderson  and  Davis  for  seven  hundred  and 
two  dollars  and  forty-three  cents,  for  the  goods  sold,  which  at  matu- 
rity, the  27th  of  Jlpril,  1819,  was  protested  for  non-payment,  and 
notice  given  thereof  to  Bates:  that  Bates  and  Co.  bought  part  of  the 
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vestings  from  Anderson  and  Davis,  and  gave  their  note  for  three 
hundred  and  forty-one  dollars  and  five  cents  therefor,  which  was 
passed  away  by  Anderson  and  Davis,  and  paid  at  maturity  by 
Benjamin  Bates  and  Co.  or  their  indorsees.  The  "note  of  Ander- 
son and  Davis  was  received  and  held  by  the  plaintiffs  until  due, 
and  passed  to  the  credit  of  the  goods  on  the  books  of  the  plaintiffs. 
The  assignment  of  B.  Bates,  under  which  the  plaintiffs  claimed, 
provided  for  the  payment  of  certain  debts,  viz.  those  due  from  the 
firm  of  B.  Bates  and  Co.  from  Young  and  Bates,  and  it  provided  for 
a  release  from  all  claims,  &c.  A  release  was  tendered  in  due  time. 

The  court  charged  the  jury  (among  other  things)  as  follows: 
"  If  Bates  and  Davis  came  together  to  buy,  examined  together, 
and  they  or  Bates  disputed  the  price,  and  the  answer  was,  the 
plaintiffs  might  as  well  send  the  goods  to  Jlnderson  and  Davis, 
then  the  defendants  may  be  considered  as  joint  purchasers.  If 
there  is  sufficient  evidence  to  imply  an  agreement  by  Bates  to  be 
jointly  liable,  that  is  sufficient.  The  legal  objections  are  not  well 
founded.  It  is  a  just  charge  on  the  funds  within  the  terms  of  the 
assignment,  and  the  release  is  sufficient." 

The  assignment  of  Benjamin  Bates,  for  himself  and  Benjamin 
Bates  and  Co.,  was  made  to  Francis  Milligan,  William  Sheep- 
shanks, and  John  Phillips,  and  dated  May  14th,  1819,  of  "all 
effects  belonging  to  the  late  firm  of  Young  and  Bates,  or  to  Ben- 
jamin Bates  and  Co.,  or  to  the  said  Benjamin  Bates  in  his  indi- 
vidual capacity,  in  trust  to  pay  over  the  moneys  so  obtained  in 
equal,  just,  and  rateable  proportions,  to  the  payment  and  satisfaction 
of  such  of  the  creditors  of  the  said  late  firm  of  Young  and  Bates, 
and  of  the  firm  of  Benjamin  Bates  and  Co.  as  shall  within  thirty 
days  from  the  date  of  this  indenture  execute  and  deliver  to  the 
said  trustees,  or  either  of  them,  a  good  and  sufficient  release  and 
discharge  of  all  their  claims  and  demands  against  the  said  late  firm 
of  Young  and  Bates  and  against  the  said  Benjamin  Bates  and 
Co." 

The  assignment  was  accepted  by  the  defendants  on  the  14th  of 
May,  1819,  acknowledged  on  the  same  day,  and  recorded  on  the 
14th  of  June,  1819. 

The  release  was  as  follows: 

"To  all  to  whom  these  presents  shall  come, — we  whose  hands 
and  seals  are  hereunto  annexed,  creditors  of  Anderson  and  Da- 
vis and  Bates  and  Co.,  send  greeting.  Whereas  the  late  firm 
of  Benjamin  Bates  and  Co.,  together  with  Anderson  and  Davis, 
are  indebted  to  us  in  sums  of  money,  which  they  are  not  fully  able 
to  satisfy:  And  whereas  Benjamin  Bates  did,  by  a  deed  of  assign- 
ment, dated  May  14, 1S19,  convey  and  assign  to  Francis  Milligan, 
William  Sheepshanks,  and  John  Phillips,  all  his  estate  in  trust 
for  the  creditors  therein  mentioned,  on  certain  conditions,  as  ap- 
pears by  the  assignment:  And  whereas  we  are  desirous  of  availing 
ourselves  of  the  provisions  in  the  said  assignment,  and  have  agreed 
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to  make  and  execute  a  release  pursuant  to  the  said  deed:  Now 
know  ye,  that  as  well  for  the  considerations  aforesaid,  as  of  the 
sum  of  one  dollar  to  us  in  hand  paid  by  the  said  Benjamin  Bates, 
at  the  time  of  the  execution  hereof,  the  receipt  whereof  is  hereby 
acknowledged,  we  have  and  do  by  these  presents,  remise,  release, 
and  for  ever  discharge  the  said  firm  of  Benjamin  Bates  and  Co., 
their  or  his  heirs,  executors,  administrators,  or  assigns,  of  and  from 
all  debts,  dues,  claims,  and  .demands  whatsoever,  in  law  or  equity, 
which  we  now  have  against  the  said  firm,  reserving  to  ourselves 
any  right  against  the  firm  of  Anderson  and  Davis." 
The  plaintiffs  in  error  assigned  for  error, 

1.  That  the  charge  of  the  court  was  erroneous  in  this, — that  it 
is  not  necessary  to  prove  an  express  agreement  to  bind  Bates,  as 
an  implied  one  is  sufficient. 

2.  That  the  said  charge  is  erroneous  in  this, — that  if  Bates  and 
Davis  came  together  to  buy,  examined  together,  and  they  or  Bates 
disputed  the  price,  and  the  answer  was,  the  plaintiffs  might  as  well 
send  the  goods  to  .flnde.rson  and  Davis,  then  the  defendants  may 
be  considered  as  joint  purchasers. 

3.  That  the  said  charge  is  erroneous  in  this, — that  the  bill  (viz. 
of  the  goods  sold  by  the  plaintiffs,)  sent  to  one  was  substantially 
sent  to  both. 

4.  That  the  said  charge  is  erroneous  in  this, — the  legal  objec- 
tions are  not  well  founded:  it  is  a  just  charge  on  the  fund,  within 
the  terms  of  the  assignment,  and  the  release  is  sufficient. 

Broom,  for  the  plaintiffs  in  error. 
Bradford  and  T.  Sergeant,  contra. 

The  opinion  of  the  court  was  delivered  by 

DUNCAN,  J.  This  was  an  action  brought  by  Cohen  and  Nesbit 
against  the  plaintffs  in  error,  the  assignees  of  Benjamin  Bates 
and  Co.,  to  recover  a  dividend  of  the  effects  of  B.  Bates  and  Co., 
under  an  assignment  made  by  B.  Bates  to  them  of  "all  the  effects 
of  the  late  firm  of  Young  and  Bates,  Benjamin  Bates  and  Co. 
and  Benjamin  Bates  in  his  individual  right,  in  trust  to  apply  the 
money  obtained  on  the  assignment  to  the  payment  and  satisfaction 
of  such  of  the  creditors  of  the  said  late  firm  of  Young  and  Bates 
and  Benjamin  Bates  and  Co.  as  slvould  within  thirty  days  execute 
and  deliver  to  the  trustees,  a  good  and  sufficient  release  and  dis- 
charge of  all  their  claims  and  demands  against  the  said  late  firm  of 
Young  and  Bates  and  Benjamin  Bates  and  Co."  Cohen  and 
Nesbit  did,  within  the  thirty  days,  execute  a  release  of  all  their 
claims  and  demands  against  Benjamin  Bates  and  Co. 

On  the  trial  in  the  District  Court  two  questions  arose,  one  of 
fact,  which  was,  whether  Benjamin  Bates  and  Co.  were  the  debtors 
of  Cohen  and  Nesbit,  or  were  only  sub-purchasers  from  Anderson 
and  Davis,  of  a  quantity  of  vestings  sold  by  Cohen  and  Nesbit. 

There  was  some  contradiction  in  the  evidence,   but  certainly 
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enough  to  have  left  it  to  the  jury  to  conclude  that  the  goods  were 
sold  on  a  joint  contract  to  ^Anderson  and  Davis  and  Bates  and 
Co.  They  were  together  when  the  goods  were  contracted  for, 
they  examined  them  together,  they  were  charged  as  joint  pur- 
chasers, and  a  joint  bill  was  made  out,  which  was  sent  with  the 
goods  to  Anderson  and  Davis.  This  certainly  was  pretty  strong 
evidence  of.  a  joint  sale,  and  would  require  strong  testimony  to  re- 
pel it.  Whether  such  evidence  was  given  was  a  fact  for  the  jury, 
and,  as  a  fact,  it  was  left  to  them,  in  some  measure  depending  on 
the  credit  to  be  given  to  the  witnesses.  The  concurrent  circum- 
stances of  a  joint  sale,  viz.  the  entry  in  the  books  of  Cohen  and 
Nesbit  and  the  joint  bill,  cannot  fail  to  make  this  impression. 

I  do  not  think  the  charge  is  exposed  to  the  exception  taken  to 
it,  that  the  case  was  put  to  the  jury  that  there  was  ground  for 
an  implied  promise,  or  to  raise  a  promise  by  construction  of  law. 
When  the  court  speak  of  an  implication,  it  is  not  to  be  considered 
that  they  intended  the  action  on  an  implied  promise  arising  by 
operation  of  law,  but  an  inference  to  he  drawn  from  the  circum- 
stances of  an  express  joint  contract.  Express  contracts  are,  where 
the  terms  of  the  agreement  are  fixed  by  the  contracting  parties. 
They  arise  from  the  agreement  of  the  parties,  but  it  is  not  necessary 
to  prove  the  agreement  by  any  precise  form  of  words.  Whatever 
will  satisfy  the  jury  of  the  assent  of  two  minds  to  do,  or  not  to  do 
a  particular  thing,  is  satisfactory  proof  of  any  express  agreement. 
Any  thing  which  shows  the  assent  of  the  parties  is  sufficient.  Im- 
plied promises  are  such  as  reason  and  justice  dictate,  and  which  there- 
fore the  law  presumes  every  man  undertakes  to  perform;  as,  where 
a  man  orders  goods  of  a  tradesman,  without  any  agreement  as  to 
price,  the  law  concludes  that  the  bargainer  contracted  to  pay  the  seller 
the  real  value.  It  is  difficult  to  state  with  certainty  when  contracts 
and  promises  are  exclusively  implied,  though,  as  a  general  rule, 
it  may  be  observed,  that  promises  in  law  only  exist  where  there 
is  no  express  stipulation  between  the  parties.  Toussaint  v.  Mar- 
tinnant,  2  T.  R.  105.  There  was  no  question  here  but  there  was 
an  express  stipulation  by  somebody  to  pay  for  these  goods,  and  the 
question  of  fact  was,  whether  it  was  a  stipulation  by  .Anderson 
and  Davis  and  Bates  and  Co.,  and  so  it  appears  to  me  it  was  pro- 
perly left  to  the  jury.  There  i»  no  error,  therefore,  in  this  part  of 
the  charge. 

But  there  was  a  question  of  law,  whether  the  plaintiffs  had  en- 
titled themselves  to  come  in  upon  this  fund,  by  executing  a  proper 
release,  and,  in  the  opinion  on  that  question,  I  think  the  court  fell 
into  error.  Nesbit  and  Cohen  had  their  election  to  come  in  and 
partake  of  the  benefit  of  this  assignment,  or  to  decline  it,  and  sue 
for  the  debt.  But,  if  they  did  come  in,  it  must  be  on  the  pre- 
scribed condition.  The  performance  of  this  was  a  condition  pre- 
cedent. It  is  not  for  the  court  to  say,  there  was  any  thing  un- 
meaning in  the  requisites,  or  that  they  meant  otherwise  than 
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they  express.  The  court  would  willingly  act  on  the  construction 
contended  for  by  the  defendants  in  error,  if  the  effects  of  the  late 
firm  of  Young  and  Bates  and  Bates  and  Co.  had  been  kept  sepa- 
rate, and  were  distributed  in  that  order,  and  so  would  have  con- 
strued the  words,  reddendo  singula  singulis.  But  it  has  pleased 
the  author  of  the  fund  out  of  which  payment  is  demanded,  to 
throw  the  effects  of  Young  and  Bates  and  Bates  and  Co.  into  one 
common  stock,  and  to  direct  the  estates  of  both,  without  any  rela- 
tion to  the  amount  due  by  each,  to  be  paid  out  of  that  common 
stock,  in  proportion  to  the  amount  of  the  debts  against  both.  What 
were  the  reasons  of  Benjamin  Bates  for  this  we  cannot  know;  but 
he  has  thought  proper  so  to  modify  the  whole  of  his  co-partnership 
concerns  as  to  consolidate  the  debts  and  effects.  Those  creditors 
of  the  different  firms  who  have  acceded  to  this  consolidation  are 
bound  by  it.  Now,  by  the  structure  of  this  assignment,  whoever 
carne  in,  and  on  whatever  account  they  came  in,  were  previously  to 
relinquish  all  their  claims  and  demands  against  all  the  firms.  Where 
effects  are  consolidated,  the  release  should  then  be  commensurate, 
and  go  to  the  discharge  of  all  those  parties  whose  funds  were  thus 
consolidated. 

Now,  if  Cohen  and  Nesbit  recover  in  this  action  against  Bates 
and  Co.,  it  is  out  of  the  joint  funds  of  Young"  and  Bates  and  Bates 
and  Co.  The  effects  of  Young  and  Bates  would,  for  aught  that 
appears,  then,  be  appropriated  to  the  payment  of  Bates  and  Go's, 
debts,  and  Young  ahd  Bates  still  remained  liable  personally  to 
any  other  claim  of  Cohen  and  Nesbit.  "It  is  said,  in  answer  to  all 
this,  non  constat  they  have  any  other:  to  which  it  is  very  proper- 
ly replied,  non  constat  but  they  have.  We  know  not,  nor  can 
we  know,  whether  they  have  or  have  not.  The  creator  of  this 
fumJ  has  chosen  to  make  the  full  release  of  all  debts  for  which  he 
was  bound,  under  the  name  of  every  firm  in  which  he  had  em- 
barked, a  condition  precedent,  the  performance  of  which  was  ne- 
cessary, before  any  creditors  of  any  firm  should  come  in,  for  any 
dividend  of  the  united  funds  of  all  the  firms.  The  plaintiffs  be- 
low have  not  done  so,  and  can  claim  nothing  from  the  fund  in  the 
hands  of  the  defendants,  the  plaintiffs  in  error;  and  the  judgment 
is  for  this  reason  reversed. 

1  would  further  observe,  that  if  the  plaintiffs  in  error  were  lia- 
ble, it  must  be  as  trustees  and  assignees,  not  of  Bates  and  Co. 
alone,  but  of  Young  and  Bates  and  Bates  and  Co. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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WAY  and  another,  Administrators  of  WAY,  against  GEST  and 

Wife. 

CASE  STATED. 

Devise  to  three  daughters  during  their  lives,  respectively,  by  metes  and  bounds. 
"Item,  it  is  my  will  that  if  any  of  my  daughters  die  without  lawful  issue,  or  if  ha- 
ving issue,  and  such  issue  all  die  in  their  minority,  without  leaving  lawful  issue, 
then  I  give  the  land  and  premises  so  to  them  before  allotted  to  my  other  child 
or  children's  lawful  issue,  as  tenants  in  common,  to  hold  to  them,  their  heirs  or 
assigns  for  ever."  One  daughter  died  before  the  testator :  the  others  survived, 
and  one  of  them  married  and  had  two  children,  and  then  with  her  husband  con- 
veyed an  interest  in  the  share  of  the  deceased  daughter,  claiming  to  hold  by 
the  father's  intestacy  as  to  it :  Held,  that  it  passed  no  title. 

THIS  case  was  tried  before  GIBSON,  J.  at  Nisi  Prius,  in  Decem- 
ber last,  and  a  verdict  found  for  the  plaintiff,  subject  to  the  opi- 
nion of  the  court.  The  following  case  was  afterwards  stated. 

"On  the  5th  of  Jipril,  1799,  Jeremiah  Barnard  made  his  will, 
whereby  he  devised  certain  portions  of  his  real  estate  to  each  of 
his  daughters,  Judith,  Mary,  and  Jinn,  during  their  lives,  re- 
spectively, by  metes  and  bounds.  He  then  introduces  the  follow- 
ing clause  :  '  Item,  it  is  my  will  that  if  any  of  my  daughters  die 
without  lawful  issue,  or  if  having  issue,  and  such  issue  all  die  in 
their  minority  without  leaving  lawful  issue,  then  I  give  the  land 
and  premises  so  to  them  before  allotted  to  my.  other  child  or  chil- 
dren's lawful  issue,  as  tenants  in  common,  to  hold  to  them,  their 
heirs  or  assigns,  for  ever."  On  the  24th  of  Jlugust,  1799,  Ju- 
dith, the  youngest  daughter,  died.  On  the  26th  of  August,  1799, 
the  testator  executed  a  codicil,  not  altering  the  will  in  any  essen- 
tial particular.  On  the  28th  of  August,  1799,  Jeremiah  Bar- 
nard, the  testalor,  died.  At  the  time  of  his  death,  his  two  daugh- 
ters, Jinn  and  Mary,  were  under  age.  Mary  afterwards  inter- 
married with  Joseph  Way  on  the of  October,  1812,  and  had 

two  children,  Mary  Jinn  Way  born  in  1813,  and  Joseph  Morris 
Way  born  in  August,  1815.  On  the  22d  of  June,  1818,  Joseph 
Way  and  Mary  his  wife,  executed  a  conveyance  to  JlnnBarnardy 
of  all  the  said  Mary's  interest,  in  the  land  devised  by  Jeremiah 
Barnard  to  his  daughter  Judith.  This  conveyance  recites  the 
devise  in  the  said  will  to  Judith,  and  also  the  devise  over  above 
quoted,  and  then  proceeds  to  state  that  *  whereas,  the  said  Judith, 
deceased,  unmarried  before  the  decease  of  her  father,  the  said 
Jeremiah  Barnard,  who,  at  the  time  of  his  death,  in  consequence 
of  the  previous  decease  of  the  said  Judith,  died  intestate  as  to 
the  aforesaid  tract  or  parcel  of  land,  with  the  appurtenances, 
leaving  issue  two  daughters,  to  wit  :  Jinn,  and  Mary  the  wife  of 
Joseph  Way,  to  whom  by  the  laws  of  this  commonwealth,  rela- 
ting to  intestate's  estates,  the  aforesaid  tract  or  parcel  of  land  did 
descend  and  come.'  On  the  26th  of  June,  1818,  *flnn  Barnard 
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the  said  conveyance,  her  bond,  in  the  penal  sum  of  two  thousand, 
six  hundred  and  eighty  dollars,  conditioned  for  the  payment  of 
one  thousand,  three  hundred  and  forty  dollars,  on  or  before  the  1st 
day  of  Jlpril  ensuing  the  date,  with  interest  from  the  1st  day  of 
Jtpril  previous  to  the  date.  Of  this  bond  six  hundred  dollars  on 
account  of  the  principal,  and  the  interest  up  to  that  time,  were  paid 
on  the  6th  of  March,  1819.  On  the  1.5th  of  December,  1819,  Jinn 
Barnard  intermarried  with  John  Gest,  and  has  had  three  chil- 
dren, viz.  Mary  J2nn,  Joseph,  and  Jeremiah  Barnard,  the  last  of 
whom  has  died.  Joseph  Way  is  deceased,  and  the  plaintiffs  are 
his  administrators. 

The  defendants  allege  that  they  are  not  liable  for  the  balance  of 
the  bond,  as  the  consideration  for  which  it  was  given,  failed, 
Mary  Way  not  having  (as  they  allege)  any  interest  in  the  estate 
devised  to  Judith,  by  Jeremiah  Barnard:  and  of  this  equitable 
defence,  notice  was  given  on  the  18th  of  June,  1824. 

Binney,  for  the  plaintiffs. 

J.  R.  Ingersoll,  for  the  defendants. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  J.  As  the  counsel  agree  that  judgment  must  be  enter- 
ed for  the  defendants,  I  shall  confine  myself  to  a  statement  of  the 
principles  that  result  from  the  authorities  which  they  have  adduced. 
But  it  is  first  necessary  to  know  what  estate  Judith  would  have 
taken  had  she  survived  the  devisor.  The  devise  is  to  her  express- 
ly for  life,  "and  then  after  her  decease  to  her  lawful  issue,  pro- 
vided she  hath  issue,  who  are,  or  shall  live  to  be,  twenty-one  years 
old,  or  to  have  lawful  issue,  to  hold  to  them,  their  heirs  or  assigns 
for  ever."  In  the  first  place  then,  the  word  issue,  even  without 
superadded  words  of  limitation,  is  often  a  word  of  purchase  where 
the  word  heirs,  or  even  the  word  heir  in  the  singular  number  is 
not.  But  here  there  are  engrafted  on  the  limitation  to  Judith's 
issue,  words  of  limitation  to  them  in  fee,  on  their  living  to  the  age 
of  twenty-one  or  having  issue.  It  is  indisputable  then,  that  the 
devise  to  Judith  was  of  an  estate  for  life,  with  a  contingent  remain- 
der to  her  issue  in  fee.  But  on  the  death  of  any  of  the  testa- 
tor's daughters  without  issue,  or  having  issue  who  should  die  in 
their  minority  without  leaving  lawful  issue,  there  was  a  further 
limitation  over  to  his  other  child  or  children  in  fee  as  tenants  in 
common.  It  will  therefore  be  perceived,  that  here  was  a  contin- 
gency, with  a  double  aspect,  to  wit:  Judith's  leaving  or  not  leaving 
issue,  who  should  live  to  twenty-one,  or  dying  in  their  minority, 
leave  lawful  issue  ;  on  which  depended  concurrent  remainders  to 
two  sets  of  devisees,  either  of  which  was  to  take  in  exclusion  of 
the  other,  as  the  event  should  happen.  In  other  words,  the  limita- 
tion over  was  to  the  issue  of  Judith,  if  she  should  leave  any  who 
should  answer  the  description  in  the  will ;  and  if  not,  then  to  the 
issue  of  her  sisters.  The  limitation  to  the  issue  of  her  sisters, 
therefore,  was  also  a  contingent  remainder. 

VOL.  xiv.  F 
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But  although  it  be  a  general  rule  that  a  contingent  limitation, 
preceded  by  a  freehold  capable  of  supporting  it,  shall  be  construed 
to  be  a  contingent  remainder,  and  not  an  executory  devise,  it  is  not 
without  an  exception;  for  if  the  particular  estate  be  prevented 
from  taking  effect  in  the  lifetime  of  the  first  devisee,  and  before 
the  contingency  has  happened,  it  will  be  considered  as  if  it  had 
been  limited  without  any  preceding  freehold,  and  consequently 
will  enure  by  way  of  executory  devise.  But  where  the  particu- 
lar estate  has  become  vested,  there  is  no  exception  to  the  rule  as 
above  stated.  Of  this  the  case  of  Brownsword  v.  Edwards,  cited 
during  the  argument,  is  a  striking  example.  The  devise  was  to 
trustees  to  receive  the  rents  and  profits  till  Brownsword  should 
attain  the  age  of  twenty-one;  and  if  Brownsword  should  attain  the 
age  of  twenty-one,  or  have  issue  then  to  Brownsword  and  the 
heirs  of  his  body;  but  if  Brownsword  should  happen  to  die  be- 
fore twenty-one,  and  without  issue,  then  remainder  over.  Brown- 
word  attained  the  age  of  twenty-one  and  died  without  issue:  And 
Lord  HARDEWICKE,  considering  the  word  and  as  used  for  or,  and 
the  condition  as  disjunctive,  held  that  the  limitation  over  would 
have  enured  by  way  of  executory  devise  if  Brownsword  had  died 
without  issue,  and  under  twenty-one;  but  having  died  without 
issue  after  twenty-one,  when  the  estate  had  vested  in  him,  the  limi- 
tation over,  could  take  effect  only  as  a  remainder.  It  is  plain, 
therefore,  that  the  construction  may  in  this  particular  be  deter- 
mined by  extrinsic  circumstances.  But  even  had  the  life  estate  of 
Judith  vested  in  interest,  it  is  impossible  that  both  the  remainders 
limited  on  it,  should  have  failed  to  take  effect  on  the  contingency 
of  her  dying  without  issue;  and  the  fee  would  therefore  have  been 
well  limited  over  as  a  contingent  remainder.  The  conveyance 
then  by  Mary,  one  of  the  daughters  of  the  devisor,  and  her  hus- 
band, to  her  sister  Jinn,  of  the  premises  devised  to  Judith,  passed 
no  title  to  her;  and  this  bond  which  was  given  for  the  purchase 
money,  was  consequentlywithout  consideration,  and  no  action  can 
be  maintained  on  it. 

Judgment  for  the  defendants. 
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ROBERJOT  against  MAZURIE. 

The  construction  of  a  will,  obscurely  and  incoherently  worded. 
CASE  STATED. 

This  action,  brought  by  John  //.  Roberjot  against  Caroline  Ma- 
zurie,  was  entered  amicably,  and  the  following  case  submitted  for 
the  opinion  of  the  court. 
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James  J.  Mazurie  departed  this  life  in  the  year  1822,  having 
previously  made  his  last  will  and  testament,  dated  February  20th, 
1822,  wherein  and  whereby  he  devised  to  his  wife  Caroline  Ma- 
zurie,  prout  the  will,  and  having  also  made  a  codicil  to  the  said 
will,  bearing  date  the  9th  March,  1822.  The  whole  of  the  said 
will  and  codicil  are  in  the  hand  writing  of  the  testator.  The  said 
James  J.  Mazurie  had  previously  executed  a  last  will  and  testa- 
ment dated  the  8th  of  May,  1815,  which  will  was  in  the  hand- 
writing of  Isaac  Wampole,  of  the  city  of  Philadelphia,  scrivi- 
ner;  and  also  a  codicil  in  his  own  hand-writing,  dated  January  1, 
1817.  The  said  last  mentioned  will  and  codicil  were  afterwards 
revoked  or  supplied.  They  were  not  in  force  at  the  testator's 
death. 

The  question  was,  what  estate  and  interest  Caroline  Mazurze, 
,lhe  testator's  widow  took  under  the  will  and  codicil  of  1822. 

The  will  and  codicil  were  as  follows: 

"  Whereas  it  becomes  the  duty  of  a  prudent  man  to  arrange  and 
settle  his  worldly  affairs  in  due  time,  and  more  particularly  when 
free  of  any  distemper  and  sickness  which  might  influence  his 
ideas,  I  therefore  take  advantage  of  my  present  state  of  health, 
which  leaves  me  unimpaired  all  the  faculties  of  my  mind  and  body, 
to  declare  that  the  following  dispositions  are  those  that  I  wish  may 
have  their  full  effect  and  execution,  after  my  death. 

•'First,  I  give  and  bequeath  to  my  beloved  wife,  Caroline  Burn 
Parmentier,  all  my  plate,  jewelry  or  jewels,  household  and  kitch- 
en furniture  of  every  description,  and  all  and  every  article  of  pro- 
visions, liquors,  merchandise  and  money  which  may  be  in  my 
house  at  the  time  of  my  decease,  without  any  inventory  or  account 
to  be  taken  or  made  thereof. — Also,  two  third  part  of  all  other  of 
my  real  and  personal  estate,  to  hold  for  her  absolutely  and  forever: 
moreover,  I  give  and  devise  to  my  said  wife,  the  two-third  part  of 
the  nett  rents,  issues  and  incomes  of  all  my  real  estate,'  for  and  du- 
ring all  the  term  of  her  natural  life,  and  all  the  rest,  residue,  rever- 
sion, and  remainder  of  my  estate,  real  and  personal,  whatever  or 
whatsoever,  and  wheresoever,  I  give,  devise  and  bequeath,  that  is 
the  other  third,  unto  my  beloved  son  James  Victor  Mazurie,  to 
hold  to  him,  his  executors,  administrators  and  assigns,  forever,  and 
at  the  death  of  his  mother,  to  become,  or  he  becomes  sole  heir  of 
all  I  have  bequeathed  to  her. 

"//em,  I  nominate  and  appoint  my  said  wife  Caroline,  and  my 
friend  J.  H.  Roberjot,  (Mr.  Stephen  Girard's  clerk,)  executors 
of  this,  my  last  will  and  testament,  and  also  testamentary  guar- 
dians of  the  person  and  estate  of  my  said  son,  during  his  minority, 
and  in  case  of  his  mother's  death,  her  mother,  Mrs.  Parmentier, 
is  to  replace  her  with  Mr  J.  H.  Roberjot,  and  if  either  of  them 
die,  to  be  replaced  by  those  in  whom  they  will  leave  their  own  af- 
fairs and  confidence,  &c. — Provided  always,  and  it  is  my  mind  and 
will,  and  I  do  hereby  authorize  and  empower  my  said  executors, 
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and  the  survivors  and  survivor  of  them,  if  in  their  judgment  it 
would  be  advantageous  to  my  said  wife  and  son,  to  sell  and  dis- 
pose of  all,  or  any  part  of  my  said  real  estate,  and  to  convey  the 
same  to  the  purchaser  or  purchasers  thereof,  his,  her  or  their  heirs 
and  assigns  forever.  I  will  observe  that  I  have  made  two  wills, 
both  of  the  same  tenor  and  date,  (say  duplicate)  annulling  and 
making  void  all  former  ones,  wishing  this  to  be  taken  as  the  only 
one  that  I  acknowledge,  and  that  it  may  have  as  much  force  and 
effect  as  if  it  passed  before  notaries  and  witnesses. 

''Philadelphia,  February  the  20th  day,  in  the  year  of  our  Lord 
one  thousand,  eight  hundred  and  twenty-two.  J.  J.  Mazurie. 

"  Christian  name,  James  John, — who  is  born  in  Landerneau, 
Lower  Brittany,  in  France,  the  eleventh  day  of  September,  se- 
venteen hundred  and  sixty-four;  and  was  baptized  Jacques  Jean 
Patient  Mazuriej  but  has  always  signed  as  above. 

"  A  supplemental  act  of  James  John  Mazurie.     Having  re- 
flected, and  apprehending  to  leave  any  trouble  to  my  beloved  wife 
after  my  death,  I  wish  to  alter  a  part  of  my  will,  and  I  do  alter  it, 
which  is  only  with  regard  to  my  son  James  Victor,  and  which  I 
think  will  turn  to  his  advantage  hereafter,  that  is,  that  my  wish  is 
to  annul,  and  do  annul  it,  the  word,  during  his  minority,  and  to  in- 
sert in  his  stead,  the  words  when  he  attains  his  thirtieth  year,  and 
not  before,  at  which  time  a  tranfer  will  be  made  to  him,  that  is,  in 
his  name,  but  in  trust  for  the  benefit  of  his  children  or  children's 
of  his  third,  according  to  my  will  here  above;  and  till   he  attains 
his  thirtieth  year  he  will  be  maintained   by  his  mother,  who  will 
be  at  liberty  to  allow  him  the  nett  or  clear  third  of  his  incomes,  if 
she  think  it  proper;  if  not,  only  whatever  she  wishes,  according  to 
his  behaviour,  and  then  he  will  have  no  right  to  bring  her  to  an  ac- 
count for  what  she  may  have  paid,  disbursed  or  advanced  him  to 
the  term  of  his  thirtieth  year;  at  which  time  there  will  be  an  eval- 
uation made  of  all  the  property,  (household  furniture,  8fC.y  herein 
before-mentioned  excepted)  which  I  have  bequeath  to  her  during 
her  life,  and  afterward  to  our  said  son  for  the  benefit  of  his  chil- 
dren, and  after  the  evaluation  is  made,  my  wife  will  have  the  pri- 
vilege of  holding  at  the  evaluation  prices,  whatever  property  she 
thinks  proper  for  her  two-third,  after  which  the  transfer  of  the 
other  third  of  my  estate  will  be  made  over  to  him  for  the  benefit 
of  his  children,  if  any  he  has  lawfully;  to  be  divided  among  them 
equally,  after  his  death  and  they  of  age,  and  if  he  leave  no  heir  or 
heiress,  and  should  die  before  his  mother,    it  goes  to  her,  and  after 
her  death,  the  whole  of  my  estate  shall  go  to  my  real  heirs,  that  is, 
in  case  that  our  beloved  son  James  Victor  do  not  get  married,  and 
has  no  children,  but  if  he  has  any,  my  wife's  two-third  after  her 
death,  will  be  transferred   over  to  him  for  the  benefit  of  his  chil* 
dren  as  before-mentioned,  and  not  otherwise;  but  that  he  will  re- 
ceive and  enjoy  with  his  children,  the  interest  or  incomes  of  said 
estate  during  his  life-,  and  if  he  has  no  children,  after  he  attains  his 
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thirtieth  year  of  age,  he  is  only  to  enjoy  of  the  interest  or  income 
of  my  estate  during  his  life,  arid  not  to  dispose  of  the  capital,  I 
mean  of  any  part  of  my  real  or  personal  estate,  as  it  is  to  go  to 
my  real  heirs  after  my  wife's  death,  and  his  death  if  he  has  no 
children;  and  if  it  should  be  that  any  part  of  my  stocks  or  real 
property  should  be  realized  in  cash,  in  such  case  the  administra- 
tors will  do  their  best  to  invest  the  said  money  in  some  other  stocks 
or  real  estate,  and  likewise  the  cash,  if  any  I  leave  in  banks,  or 
any  money  received  of  my  outstanding  debts,  I  say  to  have  the 
whole  invested  as  before-mentioned,  in  stocks  or  real  property. 

"As  it  will  be  understood  by  this  writing,  that  all  my  outstand- 
ing debts  are  included,  I  will  make  an  exception,  and  mention  that 
I  do  not  include  altogether,  the  bond  of  Messrs.  Anthony  JSeelen 
and  C.  H.  Hosier,  of  Pittsburgh,  dated  August  8, 1821,  for  forty 
fiye  thousand  dollars,  payable  in  fifteen  instalments  of  three  thou- 
sand dollars,  «ach  yearly  with  interest,  my  wish  being,  that  at  the 
recovery  of  that  sacred  debt,  one  eighth  part  of  whatever  will  be 
recovered  of  that  said  bond,  will  be  put  in  some  kind  of  good  stock 
or  real  property,  the  interest  of  which  will  be  divided  equally 
among  my  brother  Theodore,  his  children  now  in  Pittsburgh,  and 
one  sixteenth  part  of  the  same  said  bond  of  Beelin  4*  Bosler,  to 
my  brother  William,  now  at  Athens,  state  of  New  York,  which  is 
likewise  to  be  invested  in  good  stock  or  real  estate,  the  interest  or 
incomes  of  which  he  will  enjoy,  during  his  life,  and  after  his  death 
if  he  has  no  children,  to  go  to  my  brother  Theodore,  his  children, 
and  the  remainder  of  said  bond,  as  before  mentioned,  that  is,  two- 
third  to  my  wife,  and  one  third  to  my  son  James  Victor. 

"  This  supplemental  act  of  my  last  will  and  testament  to  have 
the  same  force  and  effect,  as  if  passed  before  notaries  and  wit- 
nesses. 

"  Philadelphia,  the  9th  day  of  March,  in  the  year  of  our  Lord 
1822.  J.  J.  Mazurie." 

The  case  was  argued  by  Binney,  for  the  plaintiff,  and  Phillips 
and  J.  R.  Ingersoll,  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

DUNCAN,  J.  This  is  an  inquiry  on  a  will  where  the  intention  of 
the  testator  is  obscured  by  an  overstretched  anxiety  to  be  plain,  and 
the  use  of  a  redundancy  of  words  to  express  that  of  which  the  testator 
in  his  own  mind  had  formed  a  distinct  and  clear  idea.  In  forming 
a  judgment  of  this  intention,  the  understanding  is  not  tied  to  the 
technical  sense  of  any  form  of  words.  No  other  man's  will  can 
guide  us  in  the  construction  of  this  man's  will;  for  no  other  man's 
will  is  worded  as  this  is.  Every  case  of  the  kind  is  governed  by 
its  own  circumstances,  and  is  individual;  and  we  are  sensible  of 
the  kindness  of  counsel  in  relieving  us  from  the  fatigue  of  hearing 
numerous  cases  on  the  ill-expressed  wills  of  other  men. 

The  will  and  codicil  have  been  properly  considered  as  but  one 
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testamentary  disposition.  The  declaration  of  the  testator,  as  to 
the  way  in  which  he  wished  his  property  to  go  on  his  death,  and 
the  aid  of  a  former  will  have  been  enlisted  by  both  parties,  to  assist 
in  their  opposite  constructions.  I  know  of  but  one  rule,  and  that 
is  the  dictate  of  common  sense,  to  take  an  expansive  view  of  every 
part  of  the  will,  the  testator's  estate,  and  his  family,  and  from  that 
endeavour  to  come  at  his  general  plan;  for  almost  every  testator 
has  formed  to  his  own  conception  some  general  plan,  and,  however 
ambiguous  his  verbiage  may  be,  and  however  inconsistent  particu- 
lar expressions  may  be,  (which  ought  not  to  be  caught  at  to  defeat 
his  general  intention,)  by  transposing  clauses  in  the  will,  giving 
full  effects  to  his  hints,  circumstances  will  break  out  to  ascertain  the 
leading  intention,  and  render  that  plan  clear  on  meditation,  which 
on  a  first  and  even  a  second  perusal  might  appear  doubtful.  Such 
was  the  state  of  my  mind  when  I  first  re.ad  this  will  and  codicil; 
but,  on  a  more  mature  examination,  considering  it  provision  by 
provision,  step  by  step,  and  word  by  word,  all  doubt  has  vanished, 
and  the  scope  of  the  testator's  view,  both  as  to  the  first  disposition 
and  the  last  destination  of  his  estate,  both  real  and  personal,  ap- 
pears to  my  vision  as  clear  as  that  of  any  other  will  I  have  had 
occasion  to  consider.  A  will  is  never  to  be  construed  by  adverting 
to  a  single  clause.  Every  thing  bearing  on  that  subject  must  be 
taken  together;  every  word  is  to  have  effect,  and  have  a  meaning 
imputed  to  it,  if  capable  of  it,  without  violating  the  general  intent; 
and  if  any  general  intent  can.  be  collected,  or  any  one  particular 
object,  expressions  militating  with  that  may  be  rejected. 

The  testator  was  possessed  of  a  considerable  real,  but  much 
larger  personal  estate;  he  had  a  wife  about  thirty-two,  an  only 
child,  a  son,  of  about  twelve,  when  he  made  this  will  and  codicil. 
Seven  years  before  that,  when  he  made  his  first  will,  these  were 
the  only  objects  of  his  bounty;  he  did  not  then  contemplate  pro- 
vision for  any  other  human  being.  That  will  was  drawn  by  a  gen- 
tleman who  has  expressed  the  intention  of  the  testator,  in  a  manner 
not  to  be  misunderstood.  By  that  will  his  wife  had  first  a  specific 
bequest  of  plate,  household  furniture,  and  other  enumerated  arti- 
cles of  considerable  value,  without  any  inventory  or  account  to  be 
taken  of  the  items  of  his  personal  estate,  to  her  absolutely  and  for 
ever.  Moreover,  he  devised  to  her  the  one-third  part  of  the  nett 
rents,  issues,  and  income,  of  all  his  real  estate  during  all  the  time 
of  her  natural  life:  the  rest,  residue,  and  remainder  of  his  estate, 
real  and  personal,  he  bequeathed  to  his  son,  James  V.  Mazurie, 
to  hold  to  him,  his  heirs,  executors,  administrators,  and  assigns 
for  ever.  He  made  his  executors  testamentary  guardians  of  his 
son,  and  appointed  his  wife,  Roberjot,  the  plaintiff,  and  Joseph  Do- 
nath,  his  executors.  On  the  25th  of  February,  1S22,  he  revoked 
this  will,  and  drew  up  another  in  his  own  handwriting.  It  is  evi- 
dent that  he  had  before  him  the  revoked  will,  for  he  copies,  in 
some  provisions,  its  very  words;  and  indeed  there  is  little  differ- 
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ence  between  these  instruments,  except  that  he  devises  to  his  wife 
two-thirds  instead  of  one,  and  instead  of  giving  his  wife  the  per- 
sonal estate  absolutely  and  for  ever,  he  adds  the  word  real.     But 
there  is  added  to  these  devises  this  most  significant  clause,  and  at 
the  death  of  his  mother  to  become,  or  he  becomes,  sole  heir  of  all 
I  have,  bequeathed  to  his  mother.     A  few  days  afterwards,  on  the 
9th" of  March,  he  adds  the  codicil  with  his  own  hand;  and  then, 
for  the  first  time,  an  intent  appears  to  preserve  and  continue  his 
property  in  his  own  family;  for  although  he  sets  out  with  the  decla- 
ration of  an  intention  to  alter  his  will  with  regard  to  his  son  only, 
and  for  his  advantage,  yet,  as  to  the  son,  on  any  construction,  it  is 
not  very  beneficial,  but  if  the  mother's  construction  prevails,  it  is  as 
to  him,  far  from  being  a  very  natural  and  kind  disposition.     He  is 
to  be  a  minor  until  thirty,  dependent  on  his  mother's  bounty;  and 
instead  of  an  absolute  estate,  in  one-third  of  both  real  and  personal 
estate,  with  a  remainder  on  his  mother's  death  of  the  whole  estate, 
he  has  only  a  life  estate  in  one-third  of  both  real  and  personal,  and 
a  remainder  in  the  two-thirds  of  the  real.     But  the  testator  did 
not  so  intend,  for  there  is  an  entire  new  modification  of  his  estate. 
He  looked  beyond  this — the  death  of  his  wife,  and  the  death  of 
his   son  without  children,   and    provides  another  succession,  on 
the  happening  of  these  events,   both  as  to  the  real  and  personal 
estate.     On  the  mother's  death,  the  two-thirds  bequeathed  to  her 
are  to  go  over  to  James,  for  the  benefit  of  his  children;  and  on 
James's  death  without  children,  in  his  mother's  lifetime,  to  go 
over  to  her  for  her  life;  and  on  James's  death  without  children, 
and  on  the  mother's  death,  the  whole  of  his  estate,  both  real  and 
personal,  is  to  go  over  to  his  real  heirs.     These  are  more  than 
translations;  they  are  the  plain  words  of  the  testator,  written  with 
his  own  hand.     Throughout  this  whole  codicil  there  is  a  constant 
endeavour  on  his  part  to  be  understood  that  his  wife  and  his  son 
were  to  have  life  estates,  both  in  the  real  and  personal  property, 
and  that  on  the  death  of  the  son  without  children,  the  mother  was 
to  take  the  whole,  and  on  the  death  of  the  mother,  the  son,  for  the 
benefit  of  his  children;  and  that  when  the  mother  is  dead,  and  the 
son  is  dead  without  children,  then  the  whole  is  to  go  over,  the  real 
estate  in  bulk,  and  the  capital  of  the  personal  without  diminution, 
to  the  real  heirs  of  the  testator.    I  care  not  whether  he  gave  to  any 
words  either  their  appropriate  legal  meaning,  or  did  not  use  them 
in  that  sense,  when  the  inquiry  is  after  intention  and  not  on  the 
effect  of  words  of  legal  limitation.     Here  there  was  a  singleness 
in  the  intent;  provision  for  his  wife  during  life,  ample  and  libe- 
ral; for  his  son  during  life,  and,  if  he  left  any  children,  they  were 
to  enjoy  the  whole,  but  if  he  died  without  children,  then  to  his 
real  heirs;  for  real  heirs  may  be  applied  either  to  his  heirs  at  law, 
or  to  his  personal  representatives,   with   respect  to  the  different 
kinds  of  estate.     What  interest  the  son  takes — what  interest  his 
children  take — who  are  the  real  heirs  intended  by  the  testator  to 
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take  on  the  death  of  his  son  without  children,  are  not  subjects 
of  inquiry  at  present.  The  inquiry  is,  what  interest  does  the 
wife  hold?  The  counsel  of  the  defendant,  while  they  contend 
for  her  absolute  interest  in  the  personal  estate,  consider  that 
she  only  holds  a  life  estate  in  the  real.  The  construction  which 
gives  consistency  to  every  part  of  the  will,  and  effectuates  both 
the  general  and  particular  intent,  ought  to  prevail.  The  construc- 
tion which  separates  the  real  from  the  personal  estate,  giving  an 
estate  for  life  in  the  one  and  demanding  the  absolute  property  in 
the  other,  would  effectually  defeat  the  manifest  intention  of  the 
testator, — that,  on  the  happening  of  particular  events,  the  whole 
should  go  over  to  his  real  heirs.  On  the  death  of  his  mother,  two- 
thirds  will  be  transferred  to  him  for  the  benefit  of  his  children. 
He  is  only  to  enjoy  with  his  children  the  interest  or  income  of  the 
said  estate  during  his  life,  and  not  to  dispose  of  the  capital.  "I 
mean,"  says  the  testator,  "of  any  part  of  my  real  and  personal 
estate,  as  it  is  to  go  to  my  real  heirs  after  my  wife's  death,  and  his 
death,  if  he  have  no  children."  In  every  line  of  this  codicil, 
where  he  speaks  of  his  estate,  it  is  of  his  real  and  personal  estate 
linked  together,  and  when  he  speaks  of  his  devisees,  it  is  as  devi- 
sees for  life,  and  on  the  death  of  either,  he  makes  a  similar  provi- 
sion for  the  other,  and  on  both  their  deaths,  (his  son's  dying  with- 
out children,)  all  to  go  over  to  his  own  family.  If  the  son  took 
but  an  estate  for  life  in  the  personal  estate,  the  wife  took  but  the 
same  interest:  the  quantity  of  interest  each  took  was  the  same,  the 
proportions  differing.  The  testator,  providing  for  the  valuation 
of  his  property,  all  his  property,  (except  the  specific  legacy,)  calls 
it  a  valuation  of  all  he  had  given  his  wife  for  life.  She  is  to  have 
the  privilege  of  holding  at  the  valuation  prices,  whatever  she 
thinks  proper  for  her  two-thirds,  and  the  remaining  third  is  to  be 
transferred  to  his  son.  If  it  be  so,  as  the  defendant  contends,  then 
by  choosing  the  real  estate,  she  becomes  the  owner  of  that,  in  fee 
simple,  as  part  of  two-thirds  at  the  valuation;  for  there  is  not  to  be 
a  different  valuation  of  the  real  and  personal  property;  the  one  the 
valuation  of  a  life  interest,  the  other  the  absolute  property.  This 
would  be  an  absurdity  that  could  not  be  imputed  to  any  man  capa- 
ble of  devising.  If  this  proves  an  absolute  ownership  in  the  per- 
sonal, it  proves  an  absolute  fee  in  the  real,  which  is  not  pretend- 
ed. Further,  he  gives  his  executors,  or  the  survivor  of  them, 
of  whom  his  wife  is  one,  power  to  sell  the  whole  real  estate,  and 
the  money  arising  from  the  sale,  as  well  as  the  money  in  bank, 
and  money  to  be  received  from  his  outstanding  debts,  to  invest  in 
some  other  stocks  or  real  estate.  How  is  this,  when  converted,  to 
go?  Is  it  to  preserve  its  pristine  quality,  and  to  go  as  if  it  never 
had  been  changed?  There  is  no  provision  for  this,  and  this  be- 
cause the  testator  never  supposed  the  devisees  held  an  equal  inte- 
rest in  the  different  species  of  property.  I  am  firmly  persuaded, 
that  when  the  testator  made  so  great  a  change  as  giving  the  widow 
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two-thirds  instead  of  one,  when  he  transcribed  the  devise  to  his 
wife  and  son  from  the  first  will,  he  was  struck,  paused,  and  re- 
flected,— "This  is  taking  too  much  from  my  only  child,  our  be- 
loved son  James,"  as  he  calls  him,  and  having  lifted  up  the  pen 
with  this  reflection,  he  put  it  again  on  the  paper,  to  declare,  that 
"at  the  death  of  his  mother  he  becomes  sole  heir  of  all  I  have  be- 
queathed her."  This  was  a  paramount  intention,  and,  standing 
alone  in  the  will,  would  perhaps  of  itself  cut  down  all  to  a  life 
estate.  It  is  a  declaration  to  this  import:  "Whatever  terms  are 
used  in  devising  my  estate,  it  is  my  intention  that  on  the  death  of 
my  wife,  my  son  shall  be  sole  heir  of  all  I  have  bequeathed  her." 
All  I  have  bequeathed  to  her,  takes  in  both  real  and  personal  estate, 
and  sole  heir  would  not  restrain  it;  for  making  him  heir  of  all,  is 
making  him  devisee  of  all:  it  is  the  strongest  term  an  unlearned  man 
•could  use.  I  make  my  son  my  sole  heir  of  all  I  have,  would  amount 
to  a  bequest  both  of  real  and  personal  estate.  But  when  this  will 
is  taken  as  the  fundamental  testamentary  act,  the  codicil,  as  the 
testator  expresses  it,  but  a  supplementary  act,  and  the  testator  set- 
ting out  with  a  declaration  that  the  alteration  was  not  intended  to 
injure  his  son,  and  certainly  not  made*1  with  any  intention  of  re- 
pealing the  first  act,  it  is  to  be  taken  in  connection  with  it,  a  mo- 
dification, a  continuation  of  the  succession  of  his  property;  and 
.when  it  again  and  again  speaks  of  a  life  estate,  and  a  further  dis- 
position on  the  termination  of  these  lives,  it  is  not  doing  justice  to 
this  will  to  say  it  is  obscure,  when  viewing  it  as  a  whole  and  en- 
tire plan,  it  leaves  the  mind  free  from  all  doubt.  It  affords  a  strong 
light,  sufficient  for  the  court  to  discern  the  clear  intention  in  the 
testator  to  give  life  estates  to  his  son  and  wife  in  succession, — 
remainder,  on  the  death  of  his  son  without  children,  to  his  real 
heirs. 

If  this  construction  was  more  doubtful  than  it  appears  to  me  to 
be,  and  my  mind  was  in  equilibrio,  I  think  the  reasonableness -of 
the  one  construction  should  prevail.  If  there  had  been  a  precise 
meaning  ascertained  to  give  the  wife  the  personal  property  abso- 
lutely, no  reasoning  from  supposed  cases  should  induce  the  court 
to  put  a  different  construction  on  the  will;  but,  in  endeavouring  to 
ascertain  the  meaning  of  a  testator,  the  absurdities,  improbabilities, 
and  inconsistencies,  which  may  arise  out  of  cases  falling  within 
one  construction  and  another,  have  constantly  been  attended  to. 
It  is  almost  inconsistent  with  humanily  to  suppose  that  a  father 
should  forbid  his  only  son,  that  son  an  infant  who  had  never  offend- 
ed him,  the  enjoyment  and  disposition  of  the  capital  of  all  the  per- 
sonal estate,  even  the  one-third  he  had  given  him,  for  the  sake  of 
remote  relations,  and  should  leave  to  his  widow  the  absolute  power 
and  dominion  over  two-thirds  of  it.  His  wife,  his  son,  and  his  son's 
children  were  intended  to  take  his  whole  estate;  and,  on  his  son's 
death  without  children,  all  was  to  go  over  to  remote  branches  of  his 
family.  He  continues  his  property,  as  far  as  the  law  will  permit  per- 
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petuity,  in  his  family.  It  is  not  to  go  to  strangers, — a  wish  natural 
to  almost  the  whole  of  the  human  race.  As  to  the  expressions  of 
the  devise  of  the  real  and  personal  estate,  to  be  absolutely  and  for 
ever,  though  this,  standing  alone,  would  give  the  defendant  an 
entire  property  in  both  estates,  yet  it  is  admitted  that  the  testator 
has  manifested  a  different  intention  as  to  the  real  estate.  There 
are  no  words  too  strong  for  intention,  whether  it  appears  by  sub- 
sequent express  explanations  or  manifest  implication.  The  impli- 
cation must  be  plain  to  abridge  an  express  estate:  it  must  be  such 
a  conclusion  as  satisfies  the  mind  of  the  judge  of  the  intention; 
but  necessary  implication  does  not  mean  natural  necessity,  but  so 
strong  a  probability,  that  no  intention  to  the  contrary  ought  to  be 
presumed.  Circumstances  are  sufficient  to  qualify  and  restrain 
general  expressions,  which  are  controlled  to  make  the  will  consist- 
ent; and  if  two  parts  of  the  will  are  irreconcileable,  the  latter  must 
give  way  to  the  former.  Indeed,  there  are  no  words  of  so  stub- 
born and  inflexible  a  nature,  as  will  not  bend  to  the  intention  of 
the  testator  when  it  can  be  collected  from  the  whole  context.  So 
far  has  reason  prevailed  over  a  rigid  adherence  to  the  legal,  and 
even  common  meaning  of  words,  that  real  estate  has  been  decided 
to  pass  under  the  denomination  of  personal.  So  the  word  legacy 
has  included  lands,  (Hope  v.  Taylor,  1  Burr.  268;)  an.  express 
estate  for  life,  and  no  longer,  construed  an  estate  tail,  by  necessary 
implication,  to  effectuate  the  general  intention  of  the  testator.  Ro- 
binson v.  Robinson,  1  Burr.  38.  My  personal  estate,  absolutely  and 
for  ever,  does  not  more  fully  convey  the  whole  property  in  personal 
estate,  than  a  devise  for  life,  and  'no  longer,  conveys  but  an  estate 
for  life.  Yet  the  one  may  be  explained  to  intend  only  an  estate 
for  life,  as  the  other  may  be  intended  to  give  a  longer  estate  than 
for  life,  though  in  the  strong  language  of,  for  life  and  no  longer. 

For  these  reasons,  I  am  clearly  of  opinion  that  sufficient  appears 
on  the  face  of  this. will,  to  show  that  the  testator  only  intended 
his  wife  should  have  but  an  estate  for  life  in  both  his  real  and  per- 
sonal estate,  except  in  the  specific  bequest,  which  she  is  entitled 
to  absolutely,  and  the  court  direct  judgment  so  to  be  entered  on 
the  case  stated. 

Judgment  for  the  plaintiff. 
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CURC1ER  and  others  against  PENNOCK. 

• 

IN  ERROR. 

Whether  one  who  has  a  share  in  the  profits  of  a  commercial  firm,  under  an  agree- 
ment not  to  be  liable  for  losses,  be  a  dormant  partner  or  not,  and  as  such  answer- 
able for  the  debts  of  the  firm,  he  is  not  a  competent  witness  for  the  firm  in  an 
action  in  which  they  are  plaintiffs,  unless  he  has  executed  a  release  of  all  his 
interest  in  the  suit ;  in  which  case  he  is  competent,  because,  admitting  his  lia- 
bility for  debts,  his  interest  is  too  remote  to  affect  his  competency,  provided 
there  be  no  evidence  of  the  inability  of  the  other  partners  to  pay  the  debts  of 
the  firm. 

The  defendant  having  in  his  possession  a  quantity  of  coin,  which  he  believed  to  be 
current  money  of  Cayenne,  offered  to  give  it  to  the  plaintiff's  for  goods.  The 
plaintiff  s  being  ignorant  of  its  value  asked  time  for  inquiry,  and  having  taken  seve- 
ral days  for  that  purpose,  during  which  they  satisfied  themselves  on  the  subject, 
delivered  to  the  defendant  a  quantity  of  goods,  for  which  they  received  the  coin. 
After  having  kept  it  three  years,  they  discovered  that  it  was  spurious,  upon  which 
they  brought  an  action  against  the  defendant  for  goods  sold  and  delivered.  There 
was  no  suggestion  of  fraud  in  the  defendant,  nor  was  any  warranty  alleged.  Held, 
that  the  action  could  not  be  supported. 

FROM  the  record  of  this  case,  returned  on  a  writ  of  error,  from 
the  District  Court  for  the  city  and  county  of  Philadelphia^  it  ap- 
peared that  in  the  month  of  August,  1817,  the  defendant  in  error, 
who  was  defendant  below,  called  upon  the  plaintiffs  in  error  and 
said  he  wished  to  sell  or  exchange  Cayenne  money  for  goods. 
The  plaintiffs  said  they  did  not  know  the  value  of  the  money,  but 
would  inquire,  and  if  it  was  worth  what  the  defendant  asked, 
they  would  sell  him  the  goods  at  the  prices  they  sold  to  others. 
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The  defendant  left  a  sample  of  the  coin  with  the  plaintiffs,  who 
made  inquiries  as  to  its  value.  The  next  day,  or  two  or  three 
days  afterwards,  the  defendant  called,  and  the  plaintiffs  agreed  to 
take  the  coin  at  the  price  he  had  fixed.  The  defendant  selected 
the  goods  he  wanted  to  the  amount  of  the  coin,  some  of  which  was 
counted,  and  the  -rest  weighed.  The  goods  were  delivered,  and 
the  Cayenne  money  received.  The  entry  in  the  plaintiffs'  books 
was  as  follows: — "Cayenne  money,  dr.  to  merchandize;  !§7 18,25." 
Thus  the  matter  rested  until  the  summer  of  1820,  when  on  the 
arrival  of  a  vessel  from  Cayenne,  the  plaintiffs  offered  the  mo- 
ney to  the  captain,  who  refused  to  receive  it,  alleging  that  it  was 
counterfeit.  The  plaintiffs  then,  without  any  offer  to  return  the 
coin  to  defendant,  commenced  this  action,  in  which  they  declared 
for  goods  sold  and  delivered.  It  was  proved  on  the  trial,  that  the 
money  was  spurious. 

In  the  course  of  the  trial,  the  plaintiffs  produced  John  T,  David, 
who  it  was  proved  was  a  clerk  in  the  plaintiffs'  house,  and  was 
to  receive  as  a  compensation  for  his  services,  one-fifth,  or  one- 
sixth  of  the  profits,  without  being  subject  to  losses.  After  having 
executed  to  the  plaintiffs  a  release  of  all  his  interest  in  the  suit,  he 
was  offered  by  them,  as  a  witness  ;  but  objected  to  by  the  counsel 
for  the  defendant,  as  incompetent  on  the  ground  of  interest,  and 
rejected  by  the  court,  who  at  the  request  of  the  counsel  of  the 
plaintiffs,  sealed  a  bill  of  exceptions. 

The  court  below,  after  the  evidence  was  closed,  charged  the 
jury  in  the  following  manner: 

"  The  defendant  contends  there  was  no  sale  of  goods  to  him 
by  the  plaintiffs ;  that  no  deceit  or  fraud  was  alleged  or  proved ; 
that  there  was  no  warranty,  as  to  the  goodness  or  value  of  the 
coin  -f  that  the  coin  was  not  spurious,  but  the  money  current  in 
Cayenne;  that  the  plaintiffs  did  not  return  or  tender  the  coin 
before  action  brought.  If  a  man  sells  goods  to  another,  for  mo- 
ney or  bank  notes,  and  the  money  paid  is  counterfeit,  or  the  notes 
forged,  the  vendor  may  resort  to  the  original  contract,  because  he 
was  to  be  paid  in  money,  and  he  has  not  received  what  the  pur- 
chaser engaged  and  contracted  to  pay.  But  if  goods  be  sold,  or 
taken  in  exchange  or  payment,  and  they  turn  out  not  to  be  of  so 
much  value,  or  as  good,  or  different  from  what  the  parties  sup- 
posed them  to  be,  and  both  parties  had  seen  the  goods,  the  parties 
are  bound,  unless  there  be  a  warranty,  or  fraud,  or  deceit.  Here 
there  was  no  warranty,  no  deceit  or  fraud  alleged  or  proven. 
This  action  is  not  founded  on  a  warranty  or  fraud.  There  was  no 
sale  of  goods  to  the  defendant.  It  was  rather  a  sale  of  coin  to  the 
plaintiffs,  or  an  exchange  of  coin  for  goods.  It  was  not  a  sale  of 
goods  for  money  current  here.  The  plaintiffs  agreed  to  take  the 
coin,  if  upon  inquiry  it  was  worth  what  the  defendant  asked  for 
it.  The  plaintiffs  did  inquire,  and  agreed  to  take  it ;  they  had 
the  opportunity  to  judge  for  themselves,  and  they  are  bound.  The 
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cases  cited  by  the  plaintiffs*  counsel,  do  not  apply-  The  defend- 
ant performed  his  contract ;  he  gave  what  he  promised  ;  the  plain- 
tiffs saw  the  coin,  and  were  as  capable  of  judging  of  its  value  as 
the  defendant,  and  they  had  an  opportunity  to  enquire  and  be  in- 
formed, and  they  did.  It  does  not  appear  that  the  defendant  knew 
the  coin  better  than  the  plaintiffs,  and  there  was  no  warranty  by 
the  defendant.  The  law  we  consider  as  settled. 

"  In  point  of  fact,  was  the  coin  spurious,  as  alleged?  This  de- 
pends upon  the  evidence,  and  it  is  by  no  means  certain  that  it  was 
not  current  at  one  time  at  Cayenne.  If  it  was  spurious,  it  does 
not  appear  that  the  defendant  knew  it  to  be  so ;  he  did  not  say  it 
was  genuine. 

"  As  to  the  return  or  tender  of  the  coin,  before  the  action  was 
brought,  it  is  a  point  reserved  to  be  considered,  if  necessary. 
'    u  We  are  of  opinion,  that  the  law  of  the  case,  is  with  the  de- 
fendant." 

Read  and  Randall,  for  the  plaintiffs  in  error. 

1 .  Was  David  a  competent  witness  ?  He  was  but  a  clerk ;  he  had 
a  share  of  profits  for  his  services,  but  was  not  liable  for  losses,  and 
consequently  was  not  a  partner.     But  considering  him  as  a  dor- 
mant partner,  it  was  not  necessary  to  join  him  in  the  action ;  and 
that  circumstanced  as  he  was,  he  was  a  witness,  was  decided  in 
Mawman  v.  Gillett,  2  Taunt.  325,  (note.)    Besides,  he  released 
all  his  interest  to  the  plaintiffs,  and  was  not  liable  to  contribute 
to  the  costs,  because  he  was  not  to  be  liable  for  losses.   He  might, 
perhaps,  be  liable  to  third  persons  for  the  partnership  debts,  but 
that  is   too  remote  an  interest  to  affect  his  competency,  for  non 
constat  that  the  partnership  funds  were  insufficient  to  pay  the 
debts.   Willing  v.  Consequa,  1  Peters'  Rep.  306.  1  Phill.  Ev.  39, 
42.    Gow  on  Part.  21,  (Ingraham's  Ed.*)   Gill  v.  Kuhn,  6  Serg. 
8?  Rawle,  333.     Porter  v.  Cresson,   10  Serg.   8?  Rawle,  257:   1 
Montague,  166.    Parsons  v.  Crosby,  5  Esp.  Rep.  199.     Patton  v. 
t/Jsh,  7  Serg.  $•  Rawle,  116.    Richter  v.  Selin,  8  Serg.  fy  Rawle, 
436.     Stoever  v.  Stoever,  9  Serg.  fy  Rawle,  434.     Fetterman  v. 
Plumer,  9  Serg.  #  Rawle,  20.     Henderson  v.  Lewis,  9  Serg.  4* 
Rawle,  379.  Dor  nick  v.  Reichenbacle,  10  Serg.  fy  Rawle,  84. 

2.  Could  this  action  be  maintained  upon  the  evidence  given  in 
the  court  below  ?     If  the  coin  was  counterfeit,  the  plaintiffs  had  a 
right  to  consider  it  a  nullity,  and  treat  the  transaction  as  one  of 
goods  sold  and  delivered.     It  was  not  an  exchange,  but  a  sale  for 
Cayenne  money.    The  court  charged,  that  even  if  it  was  counter- 
feit coin,  the  plaintiffs  could  not  recover.     This  is  directly  con- 
trary to  the  authorities,  which  decide   that  the  plaintiffs  may  in 
such  cases,  resort  to  the  original  cause  of  action.   Markle  v.  Hat- 
field,  2  Johns.  455.   Young  v.  JLdams,  6  Mass.  Rep.  182.   Ritchie 
v.  Summers,  3  Yeates,  532. 

Mahany  and  Potts,  for  the  defendant  in  error. 

The  evidence  of  Davis  was  properly  rejected,  because  whate- 
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ver  arrangement  may  have  existed  between  themselves,  he  was  a 
partner  as  respects  third  persons.  2  BL  Reports,  999.  6  Serg.  4* 
Rawle,  337,  Id.  259.  Watson,  on  Part.  9.  If  he  was  a  partner, 
he  was  interested  in  the  event  of  the  suit,  and  the  release  would 
not  remove  his  interest,  for  he  was  liable  for  the  debts  of  the  firm, 
Willing  v.  Consequa,  1  Peters'  Rep.  301.  Goto  on  Part.  171. 

2.  The  transaction  between  the  parties  was  not  a  sale,  but  an 
exchange  of  Cayenne  money  for  goods.  This  kind  of  money, 
which  once  passed  in  France,  was  an  article  of  commerce.  The 
evidence,  therefore,  did  not  support  the  declaration.  The  action 
should  have  been  special,  and  the  declaration  should  have  alleged 
fraud  or  warranty.  Snell  v.  Moses,  1  Johns.  97.  Seixas  v.  Wood, 
2  Qaines,  4S.  Perry  v.  Aaron,  1  Johns.  129.  Id.  274.  2  Johns. 
179,  (note.}  4  Johns.  421.  2  Com.  on  Cont.  268.  Bree  v.  Holbec, 
Doug.  654. 

TILGHMAN,  C.  J.  The  first  error  assigned  in  this  cause,  is  the 
rejection  of  the  evidence  of  John  T.  David,  a  witness  produced 
on  the  part  of  the  plaintiffs,  Andrew  Curcier  and  others.  It 
was  proved  that  David  was  a  clerk  in  the  house  of  the  plain- 
tiffs, and  was  to  receive  by  way  of  cpmpensation  for  his  ser- 
vices, either  one-fifth,  or  one-sixth  of  the  profits,  without  being 
subject  to  losses.  Under  these  circumstances,  he  was  held  to 
be  incompetent,  because  interested,  although  he  had  executed  a 
release  to  the  plaintiffs,  before  he  was  offered  as  a  witness.  I 
shall  not  now  inquire  whether  the  receiving  a  share  of  the  pro- 
fits did  not  place  David  in  the  situation  of  a  partner  as  to  credi- 
tors. But  assuming,  for  the  sake  of  the  argument,  that  he  might 
be  a  dormant  partner,  it  remains  to  be  considered  in  what  manner 
he  was  interested  in  the  event  of  this  suit.  If  he  had  not  released 
to- the  plaintiffs,  he  would  have  been  clearly  interested,  because  a 
recovery  in  this  action  would  have  increased  the  profits  of  the 
firm,  and  consequently  it  would  have  increased  the  share  of  the 
witness.  But  it  is  said  that  he  was  interested  notwithstanding  the 
release,  because  he  was  responsible  for  the  debts  of  the  firm,  and 
if  the  plaintiffs  fail  in  this  suit,  the  fund  for  payment  of  debts 
will  be  diminished.  But  this  is  too  remote  and  contingent  an  in- 
terest, to  affect  the  competency  of  a  witness.  There  was  no  evi- 
dence of  the  inability  of  the  other  partner,  to  pay  the  debts  of  the 
firm,  and  therefore  it  was  altogether .  uncertain  whether  David 
would  ever  be  called  on.  This  very  point  was  decided  by  the 
Circuit  Court  of  the  United  States,  in  Willing  v.  Consequa,  (1 
Peters,  301,)  and  I  agree  with  the  opinion  delivered  in  that  case. 
The  interest  is  not  of  that  direct  and  immediate  kind,  which 
the  law  requires,  to  incapacitate  a  witness.  It  is  an  objection 
which  goes  to  his  credit,  but  not  his  competency.  I  am  of  opi- 
nion, therefore,  that  the  evidence  of  David  was  improperly  re- 
jected. 
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Error  was  assigned  also  in  the  charge  of  the  District  Court,  and 
as  this  cause  is  to  go  to  a  second  trial,  it^is  necessary  that  we  should 
give  our  opinion  on  the  charge.  There  was  no  special  verdict, 
but  the  charge  was  given  on  the  facts  proved  by  the  evidence  of 
the  witnesses.  As  those  facts  appeared  to  the  District  Court,  and 
as  they  appear  to  me,  the  defendant  had  in  his  possession,  in  the 
year  1817,  a  quantity  of  coin,  which  he  supposed  to  .be  current 
money  of  Cayenne.  In  the  same  year,  he  offered  to  give  this  coin 
to  the  plaintiffs  for  goods.  The  plaintiffs,  being  ignorant  of  the 
value  of  such  coin,  asked  time  for  inquiry,  and  having  taken  seve- 
ral days  for  that  purpose,  during  which  they  satisfied  themselves, 
they  bargained  with  the  defendant,  and  sold  and  delivered  him  a 
certain  quantity  of  goods,  for  which  they  received  the  coin.  The 
plaintiffs  having  kept  it  three  years,  were  informed  that  it  was 
spurious,  upon  which,  without  offering  to  return  it  to  the  defend- 
ant, they  brought  this  action  against  him  for  money  had  and  re- 
ceived for  their  use.  There  was  no  suggestion  of  fraud  in  the 
defendant.  But  the  plaintiffs  endeavoured  to  support  their  action 
on  this  principle, — that  they  sold  their  goods  to  the  defendant  for 
a  certain  sum  to  be  paid  in  foreign  money,  and  the  money  being 
counterfeit,  the  contract  was  void.  It  is  evident,  that  in  taking 
this  ground  they  assume  an  important  fact,  denied  by  the  defend- 
ant, viz.  that  he  agreed  to  pay  a  certain  sum  in  foreign  money. 
On  this  state  of  the  case,  I  should  not  differ  from  the  plaintiffs' 
counsel.  But  the  transaction  appears  to  me  to  be  rather  in  the  na- 
ture of  an  exchange  of  the  property.  The  plaintiffs  gave  goods, 
for  which  they  received  from  the  defendant  in  exchange  a  copper 
coin,  which  both  parties  supposed  to  be  genuine  money  of  Cayenne. 
The  plaintiffs  exercised  their  own  judgment  for  several  days  in  as- 
certaining the  value  of  this  coin;  and  finally  received  it  on  their 
own  judgment,  without  any  warranty  or  engagement  on  the  part 
of  the  defendant.  They  kept  it  t«>r  three  years,  and  even  then 
did  not  offer  to  return  it  to  the  defendant,  as  I  incline  to  think, 
though  I  have  not  formed  a  decided  opinion,  they  ought  to  have 
done;  for,  whether  lawful  coin  or  not,  being  of  copper,  it  had  an 
intrinsic  value,  Besides,  the  delay  of  three  years  was  unreasona- 
ble. If  it  had  been  returned  in  a  short  time  after  its  receipt,  the 
defendant  might  perhaps  have  had  recourse  to  the  person  from 
whom  he  received  it.  But  after  three  years,  that  was  hardly  to 
be  expected.  As  to  the  excuse  of  the  plaintiffs,  that  they  had  no 
opportunity,  sooner,  of  ascertaining  that  the  coin  was  counterfeit, 
it  is  not  satisfactory.  It  was  their  business  to  make  inquiry  soonef, 
and  it  is  not  perceived  that  there  could  have  been  any  difficulty  in 
ascertaining  the  nature  of  the  coin.  I  agree,  that  if  one  sells  goods, 
for  bank  notes  of  another  state,  which  prove  counterfeit,  he  may 
avoid  the  contract  and  recover  his  money.  But  even  there,  where 
the  case  is  much  stronger  than  that  before  us,  notice  must  be  given 
in  a  reasonable  time.  I  do  not  think  an  action  for  money  had, 
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&c.  would  lie  afteV  three  years,  if  the  plaintiff  knew  where  the 
defendant  was  to  be  found  jn  the  meantime;  Nor  would  it  be  taken 
for  a  good  excuse,  if  the  plaintiff  should  say,  that  he  had  kept  the 
notes  in  his  closet,  without  an  opportunity  of  knowing  that  they 
were  counterfeit.  It  was  decided  by  this  court,  in  the  case  of 
Raymond  v.  Baur,  at  Chambersburg,  last  October  Term,*  that 
the  plaintiff,  who  had  received  a  counterfeit  bank  note  for  goods 
sold,  and  kept  it  six  months,  after  he  knew  it  to  be  counterfeit, 
without  giving  notice  to  the  defendant,  could  not  support  his  ac- 
tion. There,  to  be  sure,  the  plaintiff  knew  that  the  note  was  coun- 
terfeit six  months  before  he  informed  the  defendant  of  it.  But  the 
case  before  us  appears  to  me  to  be  quite  as  strong,  because,  instead 
of  six  months  the  plaintiff  kept  the  coin  three  years,  long  before 
the  end  of  which  time  he  might,  and  ought  to  have  known  that 
it  was  spurious.  There  is  no  need  of  .entering  into  a  minute  exa- 
mination of  every  part  of  the  charge  of  the  District  Court.  In  the 
main  conclusion,  that  on  the  evidence  given  the  plaintiffs  were  not 
entitled  to  a  verdict,  I  think  it  was  right.  The  judgment  must  be 
reversed,  however,  for  the  error  in  rejecting  the  evidence  of  John 
T.  David,  and  a  venire  facias  de  novo  awarded. 

GIBSON,  J.  Where  there  is  a  sale  on  terms  of  receiving  payment 
in  foreign  coin,  generally,  I  agree  that  payment  in  counterfeit  coin 
will  not  discharge  the  debt;  and  this  is  all  that  can  be  demanded 
in  the  way  of  concession.  But  was  this  transaction  a  sale  of  goods, 
to  be  paid  for  in  foreign  coin  generally,  or  an  exchange  of  goods 
for  particular  pieces  of  foreign  coin,  article  for  article?  The  de- 
fendant proposes  to  sell  a  cask  of  Cayenne  money,  or  exchange  it 
for  goods,  and  leaves  samples  with  the  plaintiffs,  who  after  satisfy- 
ing themselves  of  its  value,  agree  to  give  goods  at  the 'current  prices 
to  the  amount;  and,  on  this  footing,  a  bargain  is  struck.  Now,  it 
is  difficult  to  determine  whether  the  plaintiffs  took  the  Cayenne 
money  in  payment  of  their  goods,  or  the  defendant  took  the  goods 
in  payment  of  his  Cayenne  money;  but  that  the  identical  pieces 
of  coin  to  be  received  for  the  goods,  were  fixed  by  the  agreement 
of  the  parties,  is  not  to  be  doubted;  and  that  is  conclusive  to  show 
that  they  meant  to  treat  the  Cayenne  money,  in  every  other  re- 
spect than  the  name,  as  an  article  of  commerce.  The  agreement 
was  not,  that  the  defendant  should  buy  goods  to  be  paid  for  in  the 
coin  of  a  particular  country,  at  the  current  rate  of  exchange,  but 
the  identical  pieces  were  specified,  examined,  and  received  at  a 
falue  fixed  by  the  parties  themselves.  If,  then,  they  thought  fit 
to  treat  this  coin  as  a  commodity,  might  they  not  invest  it  with 
the  attributes  and  properties  of  a  commodity?  That  it  presents 
itself  to  the  senses  in  the  shape  of  coin,  furnishes  no  objection;  for 

•  13  Scrg.  tt  Sa-wle,  318. 
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the  Nuremberg  counters,  so  common  at  card  tables  a  few  years 
back,  although  in  the  shape  of  guineas,  and  little  more  base  in 
their  composition  than  the  genuine  coin  of  Cayenne,  were  un- 
doubtedly a  commodity.  Nor  is  it  material  that  this  money  was 
the  counterfeit  presentment  of  the  coin  of  an  obscure  country  in  a 
remote  corner  of  the  world.  The  gum  of  the  kingdom  of  Senegal 
is  its  only  currency;  yet  with  us,  it  enters  into  the  transactions  of 
commerce  exclusively  as  a  commodity;  and  no  one'  will  doubt  that 
payment  in  gum  not  merchantable  would,  even  in  Senegal,  dis- 
charge the  debt;  and  so  would  payment  in  tobacco  have  done, 
while  it  was  the  circulating  medium  of  Maryland  and  Virginia. 
But  I  go  further,  and  affirm  that  the  coin  struck  at  the  mint  of  the 
United  States,  may  be  divested  of  the  character  of  money  and 
bargained  for  as  a  commodity.  The  reason  why  payment  in  mo- 
ney which  is  counterfeit,  or  for  any  other  cause  worthless,  does 
not  discharge  the  debt,  is  that  the  seller  has  not  got  the  thing  for 
which  he  bargained;  but  it  cannot  be  affirmed  that  he  has  not  got 
it,  when  the  identical  thing  is  produced,  examined,  and  accepted 
at  the  time  of  the  bargain.  The  current  coin  of  the  country,  there- 
fore, may,  by  an  explicit  agreement  of  the  parties,  be  taken  at  the 
risk  of  the  seller:  but  I  admit  that  the  presumption  would  be  against 
the  existence  of  such  an  agreement,  till  it  were  shown.  However, 
in  a  transaction  like  the  present,  where  warranty  or  deceit  is  not 
pretended,  I  am  of  opinion  that  the  seller  receives  the  thing  at  his 
own  risk. 

On  the  ground  of  authority  I  concur  that  John  T.  David  was  a 
competent  witness,  and,  for  that  reason,  that  the  judgment  be  re- 
versed. 

DUNCAN,  J.  To  prove  the  contract,  one  David  was  offered  as  a 
witness, — his  competency  was  objected  to.  It  appeared  that  at 
the  time  the  goods  were  sold,  David  had  some  interest  in  the 
plaintiff's'  firm,  though  his  name  did  not  appear  as  a  partner.  He 
put  nothing  in,  nor  had  he  authority  to  sign  the  firm's  name.  His 
share  of  the  profits  for  his  services,  as  clerk,  was  one-fifth  or  one- 
sixth;  it  was  by  way  of  compensation.  The  witness  released  to 
the  plaintiffs,  and  the  court  refused  to  suffer  him  to  be  examined, 
either  on  his  voir  dire  or  in  chief.  David,  on  this  evidence,  was 
clearly  a  dormant  partner.  A  participation  of  profits  and  loss 
is  one  of  the  qualities  of  such  partnership.  In  many  parts  of  Eu- 
rope limited  partnerships  are  admitted;  but  by  the  law  of  England, 
which  is  in  this  particular,  the  law  of  Pennsylvania,  it  is  other- 
wise; the  rule  being,  that  if  a  partner  shares  in  the  advantage,  he 
shares  in  the  disadvantage,  but  it  is  not  necessary  that  the  shares 
should  be  equal.  Coope  and  others  v.  Eyre  and  others,  1  H.  Bl. 
48.  It  is  true,  that  a  secret  partnership  can  be  no  consideration 
to  the  vendee,  yet,  for  reasons  of  policy  and  general  expediency, 
the  law  is  positive  with  respect  to  secret  partners,  that  when  dis- 

VOL.  xiv.  H 
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covered  they  shall  be  liable  to  the  whole  extent.  But  the  witness 
being  a  dormant  partner,  the  non-joinder  of  him  as  plaintiff  is  no 
ground  of  nonsuit.  Lloyd  v.  Jlrchbowle,  2  Taunt.  3Z4.  Wilson 
Wallace's  Executors,  8  Serg.  fy  Rawle,  55.  The  objection  is 
therefore  to  be  maintained  on  the  ground  of  interest.  When  the 
case  of  Mawman  v.  Gillett,  was  cited  to  prove  the  position,  that 
a  dormant  partner  without  releasing  could  be  received  as  a  wit- 
ness, I  must  own  I  was  surprised,  but  on  an  attentive  considera- 
tion of  that  case,  it  will  be  found  not  to  establish  the  general  po- 
sition, because  that  was  a  case  rather  of  sub-contract,  than  one  of 
original  partnership.  Goto,  (121,)  states  it  as  being  decided  on 
that  principle.  "  In  an  action,"  says  that  author,  referring  to  Maw- 
man  v.  Gillett,  2  Taunt.  325,  (note,}  "on  a  contract,  a  dormant 
partner,  not  being  one  of  the  contracting  parties,  and  who  has  no 
privity  of  communication  with  them,  on  the  subject  of  the  con- 
tract, is  competent  to  prove  the  contract."  That  was  a  case  where 
the  ostensible  proprietor  of  materials  entered  into  a  contract  for 
work  to  be  done  thereon,  and  the  witness  had  secretly  purchased 
from  him  a  share,  but  was  no  party  to  the  contract.  If  there  had 
been  a  solitary  decision  to  the  effect  contended  for,  it  could  not 
prevail  against  the  inflexible  rule  of  evidence  that  interest  renders 
any  man  an  incompetent  witness.  The  interest  would  have  been 
direct,  and  the  witness  could  not  be  received.  His  share  of  the 
profits  would  have  diminished  or  increased  according  to  the  event 
of  the  trial;  but  I  know  not  of  any  interest  that  a  man  cannot 
divest  himself  of  by  release.  By  releasing  to  the  plaintiffs  his 
share  of  all  interest  in  this  action,  he  released  to  them  all  share  of 
the  profits.  If  the  plaintiffs  succeeded,  the  witness  reaped  no  be- 
nefit from  their  success;  if  they  failed,  he  lost  nothing,  because  he 
released  all.  And,  as  to  the  argument  that  he  is  liable  to  the  creditors 
of  the  partnership,  and  that  this  would  increase  the  fund  for  the  pay- 
ment of  the  debts,  non  constat  that  there  are  any,  or  any  deficien- 
cy; and  the  bare  possibility  of  any  action  being  brought  against 
the  witness,  is  no  objection  to  his  competency.  Carter  v.  Penrose, 
1  T.  JR.  164.  Indeed,  this  objection  falls  within  the  reason  of  the 
decision  of  Willing  v.  Conseqva,*!  Peters,  301,  if  not  within  its 
very  letter.  There  it  was  held,  that  the  possibility  of  a  liability 
as  a  dormant  partner  was  too  remote,  and  certainly  did  not  exclude 
him.  And,  as  to  the  costs,  if  the  plaintiffs  were  cast  in  the  action, 
having  accepted  of  the  release,  and  taken  the  debt  to  themselves,  he 
never  could  have  recourse  to  the  dormant  partner  for  any  share  of 
the  costs,  and  certainly  the  witness  is  neither  directly  nor  by  any 
circuity,  accountable  to  the  defendant  for  costs.  It  has  been  ruled, 
that  a  person  who  suffers  his  name  to  be  used  in  a  firm  as  partner, 
if  in  fact  he  is  not  so,  nor  has  any  share  in  the  business  or  profits, 
may  be  a  witness  for  the  person  who  is  joined  with  him,  and  who 
is  the  only  person  entitled,  in  an  action  for  goods  sold  and  deli- 
vered, to  prove  the  contract.  Parsons  v.  Crosby,  5  Esp.  N.  P. 
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C.  199.  Grossop  v.  Calmer,  1  Stark.  N.  P.  C.  25.  In  every 
aspect,  the  contingent  liability  was  not  more  remote  than  it  is  in 
this  case.  In  Clarke  v.  Carle,  3  Cowen,  84,  it  was  held,  that  a 
dormant  partner  need  not  be  a  party  to  the  suit,  and,  on  releas- 
ing or  selling  his  interest  to  his  co-partner,  he  rnay  be  a  witness 
for  him.  The  witness  ought  to  have  been  received.  It  was  a  sim- 
ple question  whether  he  was  to  be  benefited  by  the  decision. 
Having  released,  he  could  not  receive  a  benefit,  nor  was  he  ex- 
posed to  any  loss.  Judgment  must  be  reversed,  and  a  venire  fa- 
cias de  novo  issued.  It  is  made  the'-duty  of  the  court,  when  a 
cause  is  remanded,  to  give  their  opinion  on  all  the  questions  de- 
cided below  and  excepted  to  here. 

'  Without  relation  to  the  form  of  action,  indebilatus  assumpsit 
for  go'ods  sold  and  delivered,  and  not  on  any  warranty  of  the 
quality  of  the  article  received  in  satisfaction  of  the  goods,  or  any 
fraud  in  the  dealing,  could  any  action  be  supported?  And,  if  it 
could,  can  this  be  supported  on  the  state  of  the  evidence?  It  is 
certainly  a  new  case.  I  do  not  think  it  is  governed  by  the  doc- 
trine of  warranty  of  quality,  or  sale  of  the  goods.  As  I  under- 
stand this  case,  it  was  a  sale  of  goods,  not  for  the  current  money 
of  the  country,  but  for  the  money  of  a  foreign  country.  The  de- 
fendant called  at  the  plaintiffs'  store,  and  said  he  wanted  to  sell  or 
exchange  Cayenne  money  for  goods.  The  plaintiffs  agreed  to  take 
Cayenne  money,  and  goods  were  sold  to  him  on  his  own  selection, 
at  the  usual  sale  prices.  A  sample  of  money,  as  if  genuine  money, 
was  left  at  the  store  for  the  purpose  of  inquiring  into  its  value  as 
money,  not  its  quality  as  metal.  If  counterfeit,  it  could  be  of  no 
more  use  than  old  copper,  an  article  in  which  the  plaintiffs  did 
not  deal  as  an  article  of  commerce.  Its  intrinsic  quality  required 
no  inquiry, — it  was  worth  nothing.  The  maxim,  caveat  emp- 
tor,  has  no  relation  to  such  dealing.  Without  any  particular  war- 
ranty, there  is  an  implied  one  in  every  such  contract,  that  is,  that 
the  description  is  sufficient  evidence  of  warranty.  The  plaintiffs 
had  a  right  to  expect  a  passable  article,  answering  the  description 
of  Cayenne  money, — a  thing  that  would  pass  in  the  Cayenne 
market  as  money;  but  got  a  thing,  which,  if  they  did  pass  it  in  that 
market  as  money,  would  lead  them  to  the  gallows.  He  described 
it  as  Cayenne  money,  and  accepted  goods  to  the  amount  he  said 
the  Cayenne  money  was  worth.  In  Young  v.  Jidams,  it  was  a 
note  payable  in  foreign  bills, — bank  notes.  Bills  were  received, 
and  the  note  given  up.  A  five  dollar  bill  was  shortly  afterwards 
discovered  to  be  counterfeit.  The  foreign  bank  notes  were  consi- 
dered as  foreign  coin,  and  it  was  held,  that  if  due  diligence  is  used, 
and  they  are  returned  seasonably  to  the  payee  the  former  demand 
revives,  or  the  receiver  becomes  entitled  to  some  equitable  remedy 
for  the  deficiency  of  the  intended  payment,  discovered  by  the  event. 
The  question  of  diligence  and  seasonable  return  depends  on  the 
special  circumstances  of  each  case,  and  this  is  a  case  under  very 
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uncommon  circumstances.  It  was  not  submitted  to  the  jury,  whose 
province  it  was  to  decide  on  the  negligence.  Indeed,  if  the  deli- 
very had  been  made  the  next  day,  and  communicated  to  the  de- 
fendant, under  the  opinion  of  the  court,  the  plaintiffs  could  not 
recover,  because  it  did  not  appear,  but  that  the  plaintiffs  knew  the 
coin  as  well  as  the  defendant;  and,  as  there  was  no  warranty  or  de- 
ceit, there  could  be  no  recovery.  So  that,  taking  the  charge  of  the 
court  as  it  must  have  been  understood  by  the  jury,  it  was,  that  if 
the  money  was  spurious  and  bad,  and  the  defendant  did  not  know  or 
assert  it  to  be  genuine,  he  could  not  recover.  It  was  not  left  to  the 
jury  to  decide  on  the  genuineness  or  falsity  of  the  coin;  but,  whether 
genuine  or  not,  still  the  plaintiffs  could  not  recover.  I  am  not  of  this 
opinion.  This  was  a  sale  of  goods,  at  the  common  rates  for  foreign 
money.  I  consider  it  as  if  the  plaintiffs  had  taken  the  defendant's 
notes  for  the  price  of  the  goods,  payable  in  Cayenne  money,  and 
the  defendant  had  given  in  payment  this  brass  or  copper  as  true 
money,  and  there  was  no  fraud  committed  by  the  defendant  and 
.  no  express  undertaking.  I  think  an  action  would  lie,  and  would 
lie  in  this  form.  The  principles  of  fair  dealing  require  .that  a  mis- 
take of  this  kind,  after  the  mistake  had  been  discovered  and  proved, 
should  not  be  insisted  on  by  the  party  who  has  the  undue  advan- 
tage, even  when  gained  without  any  intention  to  defraud.  This 
was  the  opinion  of  the  court  in  Young  v.  Jldams,  6  Mass.  Rep. 
182,  in  a  case  not  to  be  distinguished  from  this,  which  will  be 
noticed  hereafter.  In  Puckford  v.  Maxwell,  6  Term  Rep.  52, 
the  plaintiff  agreed  to  accept  a  draft  m  payment.  The  draft  was 
dishonoured,  there  being  no  fraud  in  the  transaction.  Lord  KENYON 
said,  in.  cases  of  this  kind,  if  the  bill  which  is  given  in  payment 
do  not  turn  out  to  be  productive,  it  is  not  then  xvhat  it  purports  to 
be,  and  what  the  party  receiving  it  expects  it  to  be;  and  therefore 
he  may  consider  it  a  nullity,  and  act  as  if  no  such  bill  had  been 
given  at  all.  The  case  of  Owenson  v.  Morse,  7  T.  R.  64,  is  very 
strong  to  the  same  effect.  It  was  an  action  of  trover  for  goods,  brought 
against  the  tradesman  who  had  sold  them,  and  it  was  there  held, 
if  the  seller  of  goods  takes  notes  or  bills  for  them,  without  agree- 
ing to  run  the  risk  of  the  notes  not  being  paid,  and  the  notes  turn 
out  to  be  worth  nothing,  this  will  not  be  considered  as  payment. 
And  Lord  KENYON  thus  strongly  expressed  himself:  "  This  is  an 
exercise  of  ingenuity  on  the  part  of  the  plaintiff, — it  is  an  unjust 
attempt  to  take  from  an  honest  tradesman  certain  goods,  which  the 
latter  meant  to  sell  on  receiving  a  fair  price  for  them;  and  the  ques- 
tion is,  whether  the  tradesman  shall  be  obliged  to  give  them  to  the 
plaintiff  without  being  paid  for  them.  To  be  sure,  if  the  law  were 
with  the  plaintiff,  we  could  only  lament;  but  the  law  and  justice 
of  the  case  are  clearly  with  the  defendant." 

This  case  has  no  relation  to  common  articles  of  merchandize  and 
the  sale  thereof.  It  was  a  disposition  of  foreign  money, — coin  bar- 
lered  for  goods,  (I  care  nut  what  name  is  given  to  the  contract,} 
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at  the  selling  price,  and  the  thing  taken  as  money  of  Cayenne, 
was  that  which  never  was  the  true  coin  of  that  country  vand  never 
passed  as  such,  according  to  the  testimony  of  one  witness,  if  not 
more, — but  at  the  risk  of  the  neck  of  the  party  passing  it.  The 
vendor  of  the  goods  contracted  for  money — that  which  he  got  for 
his  goods  never  was  money  current  any  where.  There  is  great 
difference  between  an  article  whose  value  is  intrinsical,  and  that 
whose  value  is  not  so,  but  depends  on  its  being  the  representation 
of  value.  Money  is  a  sign  which  represents  the  value  of  all  com- 
modities, bearing  the  impress  of  the  authority  by  which  it  was 
issued,  and  made  a  standard  of  value.  It  may  be  in  metal,  in  lea- 
ther, or  in  paper.  Metal  is  the  most  proper  for  a  common  mea- 
sure. Every  nation  fixes  its  own  impression.  It  i.s  the  government, 
the  arbiter  of  domestic  concerns,  whose  authority  gives  it  currency. 
This  is  stated,  in  the  evidence,  to  be  false  coin, — the  false  coin 
bends,  the  genuine  does  not.  The  genuine  has  s'iv.-r  mixed  with 
copper;  the  false  is  made  of  copper  alone.  There  is  no  genuine  coin 
of  Cayenne  of  copper  alone.  The  witnesses  specified  their  know- 
ledge of  this  being  counterfeit  money.  This  was  a  contract  where 
the  goods  of  the  vendor  were  valued  at  their  true  intrinsic  value 
in  current  money;  for  which  he  agreed  to  take,  and  the  vendee  to 
give,  not  current  money  of  the  country,  but  foreign  money  at  the 
current  value  in  that  country,  by  whose  authority  it  purported  to 
have  been  issued.  The  sample  delivered  was.  not  delivered  as  a 
sample  of  the  quality  of  the  article  or  metal,  but  a  sample  desig- 
nating a  species  of  currency,  to  ascertain  what  the  value  of  such 
species  of  currency  was  in  that  country.  It  is  the  case,  in  princi- 
ple, of  a  man  going  into  another  man's  house,  and  saying,  "I  will 
take  your  goods  at  the  selling  price,  if  you  will  take  my  Kentucky 
notes  at  the  passing  value  in  Kentucky"  Time  is  given  to  make 
the  inquiry;  the  passing  value  is  ascertained;  the  notes  are  accept- 
ed in  payment  of  the  goods  at  that  value;  the  goods  are  deli- 
vered; but,  instead  of  being  genuine  Kentucky  bank  notes,  they 
turn  out  to  be  counterfeit.  On  every  principle,  the  contract  is 
null,  and  the  party  may  rescind  it.  It  can  make  no  difference 
whether  the  false  representation  of  value  be  impressed  on  the  me- 
tal, or  expressed  on  paper;  was  a  counterfeit  bank  note  or  coun- 
terfeit coin.  The  case  of  Young  v.  Jidams  before  referred  to, 
shows  what  would  be  the  right  of  the  vendor  in  case  of  receiving 
counterfeit  bank  notes.  There  the  action  was  not  on  a  warranty, 
or  for  the  deceit,  but  assumpsit.  In  fact,  there  was  neither  ele-  • 
ceit  nor  representation,  and  the  argument  opposed  to  the  reco- 
very was  the  same  as  it  is  here, — because  the  bank  notes,  when 
they  are  offered  in  payment  and  accepted,  without  any  war- 
ranty of  their  genuineness  by  the  payor,  as  he  is  not  prove- 
ably  guilty  of  knowing  them  to  be  false,  the  receiver  takes  at 
his  own  risk,  and  has  no  remedy  for  any  mistake.  But  the  court 
repelled  this  harsh  and  impure  doctrine  in  a  very  able  opinion  de- 
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livered  by  Mr.  Justice  SEWELL.  The  only  case  I  can  find  in  the 
English  books,  is  that  of  Vance  v.  Stedley,  cited  in  Wade's 
Case,  5  Co.  115,  where  a  lessee  paid  his  rent  to  his  lessor,  who 
received  it  and  put  it  into  his  purse;  and  immediately  after,  on 
looking  at  it  again,  he  found  the  money  had  some  counterfeit  pieces, 
and  therefore  he  refused  to  carry  it  away,  but  re-entered  for  the 
condition  broken.  It  was  adjudged  that  the  entry  was  not  lawful; 
for  when  the  lessee  had  accepted  the  money,  it  was  at  his  own  peril, 
and  after  the  allowance  he  shall  not  take  exception  to  any  part  of  it. 
Judge  SEWELL  gives  a  very  satisfactory  answer  to  this.  It  was 
so  decided,  not  because  it  was  a  good  discharge  of  the  debt,  but 
because  payment  of  the  rent  being  accepted,  it  was  understood  as 
a  saving  of  the  lessee's  forfeiture,  and  is  not  a  decision  that  the 
lessor  had  no  remedy  for  the  deficiency  in  the  money  paid.  And 
every  body  knows  that  it  is  not  a  satisfaction  of  the  debt,  no  mat- 
ter whether  counterfeit  foreign  coin,  or  legalized  currency;  whe- 
ther doubloons  or  pistoles,  rubles  or  stivers,  eagles  or  dollars,  the 
payment  would  not  be  good. 

The  reason  why  acceptance  of  a  forged  check  concludes  the  ac- 
ceptor, is  because  he  is  presumed  to  know  the  handwriting  of  the 
drawer,  and  takes  upon  himself  that  knowledge;  but  a  man  who 
takes  Cayenne  money  is  not  presumed  to  know  that  it  is  genuine, 
when  it  is  offered  to  him.  It  is  offered  to  him,  because  it  repre- 
sents itself  to  be  a  genuine  currency  of  the  country  whose  impress 
it  bears,  and  he  takes  it  on  the  faith  of  that  representation.  In  a 
cause  decided  at  the  last  session  of  the  southern  district  of  this 
court,  a  bank  bill  was  taken  in  payment  for  goods,  which  turned 
out  to  be  counterfeit.  The  action  for  the  goods  ivas  held  to  be 
maintainable;  but  it  was  decided,  that  the  vendor  having  kept  the 
bill  many  months  after  it  was  discovered  to  be  counterfeit,  and  the 
defendant,  his  neighbour,  never  informed  of  this,  nor  demand 
made,  nor  offer  to  return  the  bill,  could  not  recover,  because,  had 
he  returned  it  seasonably,  the  vendee  might  have  had  recourse  to 
the  man  from  whom  he  got  it;  but,  after  such  a  lapse  of  time,  all 
recollection,  or  possibility  of  recovery  would  be  done  away.  At 
first  my  impression  was,  that  the  plaintiffs  were  barred  by  so  long 
keeping  the  article ;  but,  on  reflection,  the  article  being  of  no 
value,  the  country  a  remote  one,  and,  for  aught  that  appeared,  this 
bijing  the  first  vessel  to  this  port  from  that  distant  clime,  and  it 
being  in  the  power  of  a  man  who  had  bought  a  barrel  of  this  coun- 
.  terfeit  money  to  recollect  from  whom  he  received  it,  my  opinion  is, 
that  it  should  be  left  to  the  jury  to  determine  whether  there  has  been 
such  negligence  on  the  part  of  the  plaintiffs  to  inform  themselves, 
that  the  defendant  might  reasonably  be  supposed  to  be  prejudiced; 
and,  if  they  so  found,  that  the  verdict  should  be  for  the  defendant. 
If  that  were  not  the  case,  my  opinion  is,  that  in  this  course  of  deal- 
ing, the  article  not  being  the  money  of  any  country,  a  counterfeit 
coin,  exposing  the  man  who  offered  to  pass  it  in  Cayenne  to  the 
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gallows,  if  the  plaintiffs  gave  evidence  of  information  in  a  reasona- 
ble time  after  they  knew  it  was  not  genuine  to  the  defendant,  and 
dentanded  the  price  of  the-  goods,  they  could  sustain  the  action  in 
this  form,  and  that  without  carrying  the  worthless  trash  to  the  de- 
fendant's counting-house,and  makinga formal  tenderof  it.  The  jury, 
under  all  the  circumstances,  ought  to  say  whether  the  plaintiffs  have 
been  guilty  of  negligence,  in  not  sooner  informing  the  Defendant  that 
the  coin  was  base,  by  which  he  has  been  prejudiced,  and  whether 
the  return  of  the  metal  could  at  any  time  have  bettered  his  situa- 
tion. If  this  had  been  an  exchange,  as  the  District  Court  would 
seem  to  have  thought  it,  the  defendant  wo'ild  still  be  liable.  In 
Jones  v.  Ryder,  5  Taunt.  492,  the  court  considered  the  transac- 
tion in  the  nature  of  an  exchange.  The  defendant  possessing  a 
money  bill  professing  to  be  a  general  money  bill,  and  representing 
it  as  such,  the  plaintiff  gave  him  in  exchange  therefor  a  sum  of 
money  equivalent  to  the  amount,  supposing  the  bill  to  be  genu- 
ine. The  bill  turned  out  to  be  forged, — the  plaintiff  brought  his 
action  as  for  money  had  and  received  to  his  use,  and  the  action 
was  sustained.  Both  parties  said  the  court  were  mistaken  in  the 
view  they  had  of  money  bills.  Upon  its  turning  out  the  bill  was 
forged,  the  money  ought  to  have  been  refunded.  A  case  was  re- 
ferred to  as  decisive,  by  Chief  Justice  MANSFIELD  at  Nisi  Prius, 
namely,  where  forged  bank  notes  are  taken,  the  party  negotiating 
them  is  not  and  does  profess  to  be  answerable,  that  the  Bank  of 
England  shall  pay  the  notes,  but  he  is  answerable  for  the  bills 
being  such  as  they  purport  to  be.  The  principle  was  acknowledged 
in  The.  U.  S.  Bank  v.  Bank  of  Georgia,  10  Wheat.  333, — that  a 
payment  received  in  forged  paper  or  a  base  coin,  is  not  good,  and 
if  there  be  no  negligence  in  the  party,  he  can  recover  back  the 
consideration  paid  for  them,  or  sue  upon  his  original  demand. 
Negligence,  in  the  case  of  forged  paper,  absolves  the  payee  from 
all  responsibility;  but  this  widely  differs  from  an  exchange  of  base 
coin  in  a  box  or  barrel.  In  the  case  of  forged  bank  notes,  the 
holder,  under  such  circumstances,  may  not  be  able  to  ascertain 
from  whom  he  received  them,  or  the  situation  of  the  other  parties 
may  be  changed;  but  here,  if  it  appeared  that  the  first  opportunity 
when  offered  to  ascertain  the  genuineness  of  the  coin  was  em- 
braced, and  notice  given,  there  could  be  no  negligence.  In  this 
case,  if  the  defendant  is  to  be  absolved  from  liability,  it  is  by 
showing  that  he  acquired  the  article  bona  fide  as  foreign  money 
from  the  party  from  whom  he  received  it,  and  then  if  the  jury 
find  negligence  in  the  plaintiffs,  it  may  discharge  the  defendant.  In 
that  case,  in  an  exchange  like  the  present,  the  law  would  presume 
a  damage,  either  actual  or  probable,  sufficient  to  repel  the  claim 
against  him. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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Case  of  the  Appeal  of  ANN  M'GLINSEY,  Widow  and  Admi- 
nistratrix of  JOHN  M'GLINSEY,  deceased,  from  the  Decree 
of  the  Orphans'  Court  of  Philadelphia  County. 

APPEAL. 

Where  the  wife  permits  her  husband  to  receive  the  rents  of  an  estate,  conveyed 
in  trust  for  her  separate  use,  by  the  husband  after  marriage ;  where  they  live  to- 
gether, and  the  rents  are  generally  laid  out  by  the  husband,  together  with  his 
own  money,  in  the  purchase  of  goods  for  a  store  kept  in  the  name  of  the  wife, 
in  their  dwelling-house,  and,  on  his  dying  intestate,  the  wife,  as  his  administra- 
trix, accounts  for  the  goods  in  the  store  as  his,  she  is  not  entitled,  on  the  settle- 
ment of  her  administration  account,  to  retain,  against  the  estate  of  her  husband, 
the  amount  of  the  rents  received  by  him. 

Of  the  proper  allowance  for  funeral  expenses. 

ON  the  hearing  of  this  case,  it  appeared  that  on  the  8th  of  March, 
1819,  John  M'C  \insey  and  wife  conveyed  to  Joseph  Simons  a 
house  at  the  corner  of  Second  and  South  Streets,  in  the  city  of 
Philadelphia,  in  trust  for  the  sole  and  separate  use  of  the  wife  for 
life,  and,  after  her  death,  for  the  use  of  the  husband.  On  the  same 
day,  the  trustee  gave  to  the  wife  a  power  of  attorney  to  receive 
the  rents  of  the  house,  and  never  received  any  of  them  himself. 
M'Glinsey  and  his  wife  lived  together  on  very  good  terms.  He 
received  the  rents,  and  generally  laid  them  out  in  goods  for  a 
store  kept  by  his  wife.  On  his  death,  the  appellant  accounted  for 
the  store  goods  as  his.  In  settling  the  administration  account,  she 
charged  the  sum  of  one  thousand  seven  hundred  and  sixty  dollars 
and  twenty-five  cents,  as  retained  by  her  in  satisfaction  of  her 
claim  against  the  intestate,  for  rents  of  her  private  estate  received 
by  him  during  his  life,  with  interest  from  the  time  of  his  death. 
She  charged  the  sum  of  three  hundred  and  fifty-e:  >ht  dollars  and 
seventy-five  cents  for  funeral  expenses,  including  a  vault  and  tomb- 
stone. The  Orphans'  Court  rejected  the  whole  of  the  first  men- 
tioned claim,  and  allowed  but  oue  hundred  and  thirty-nine  dollars 
and  thirty-seven  cents,  one  half  of  the  amount  charged,  for  funeral 
expenses.  From  the  decree  of  the  Orphans'  Court,  the  adminis- 
tratrix entered  an  appeal  to  this  court. 

Kittera,  for  the  appellant,  observed,  that  chancery,  considering 
the  separate  estate  of  Uie  wife  as  belonging  to  her,  with  power  to 
dispose  of  it  by  her  voluntary  act,  this  case  presented  a  question 
of  fact,  viz.  whether  the  wife  had  made  to  her  husband  a  gift  of 
the  rents  of  her  separate  estate?  From  his  receipts,  it  appears  that 
he  received  the  rents  as  her  agent;  and,  having  received  as  an 
agent,  he  must  account  as  an  agent.  If  the  court  have  any  diffi- 
culty as  to  the  fact,  they  may  direct  an  issue  to  be  tried  by  a  jury. 

2.  The  intestate  having  left  a  considerable  estate,  and  no  chil- 
dren, the  sum  charged  for  funeral  expenses  was  not  unreasonable. 
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Chew,  contra. 

1.  It  is  an  important  feature  of  this  case,  that  the  separate  pro- 
perty of  the  wife  was  the  voluntary  gift  of  the  husband  after  mar- 
riage, and  that  as  to  the  store,  said  to  be  the  wife's,  the  husband 
was  active  in  purchasing  goods  at  auction.     The  principles  which 
govern  the  point  in  controversy  are  well  established.     Where  the 
wife  permits  the  husband  to  receive  the  rents  of  her  separate  estate, 
the  most  favourable  presumption  is  made  for  the  husband.  7  Johns. 
Ch.  R.  117.    3 -Johns.  Ch.  R.  77.     17  Johns.  548.     The  wife  is 
not  admitted  in  equity  to  recover  against  her  husband's  estate,  if 
she  has  permitted  him  during  his  life  to  receive  the  interest  of 
her  personal  estate.    Powell  v.  Hankey,  2  P.  Wms.  82.    Cluney 
'on  the  Rights  of  Married  Women,  168,  169.    If  husband  and  wife 
are  living  together,  and  she  permits  him  to  receive  the  profits  of 
her  estate,  she  is  not  entitled,  after  his  death,  to  an  account  against 
his  representatives.    Dalbrai  v.  Dalbrai,  16  Vez.  125.     Where 
the  husband  supplies  his  wife  with  necessaries,  she  shall  not  have 
an  account  for  arrears  of  pin  money.  Fowler  v.  Fowler,  3  P.  Wms. 
353.     The  court  will  not  follow  the  personal  property  of  the  wife, 
through  its  various  changes  in  the  hands  of  the  husband,  without  a 
positive  agreement.     It  is  of  little  moment,   that  the  store  was 
called  hers.    He  purchased  the  goods  at  auction,  and  gave  his  own 
notes  for  the  price.     The  interest  in  the  store  was  his,  and  so  she 
accounted  for  it  after  his  death. 

2.  The  sum  charged  for  funeral  expenses  was  too  high.    A  libe- 
ral allowance  was  made  by  the  Orphans'  Court,  and  if  the  appel- 
lant wished  to  go  to  greater  expense,  she  ought  to  pay  it  herself. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  The  first  exception  to  the  decree  is,  that  1  he  Or- 
phans' Court  rejected  the  claim  of  the  appellant  to  the  sum  of  one 
thousand  seven  hundred  and  sixty  dollars  and  twenty-live  cents, 
money  received  by  her  husband  in  his  lifetime,  from  the  rents  of 
a  house,  which  was  the  separate  property  of  the  wife.  This  house, 
originally  the  property  of  the  husband,  was  conveyed  by  him  to 
Joseph  Simons  in  fee,  to  be  held  in  trust  for  the  wife,-  as  her  se- 
parate estate.  The  husband  and  wife  had  no  children;  and  lived 
together  in  great  harmony  to  the  time  of  his  death.  The  trustee 
never  received  the  rents  of  the  house.  They  were  paid  by  the  te- 
nant, with  the  wife's  knowledge  and  approbation,  to  the  husband, 
who  generally  laid  them  out  in  goods  for  a  store  kept  in  his  dwell- 
ing-house. This  store  was  attended  by  the  wife,  and  generally 
called  Mrs.  M'Glinsey's  store;  but  the  husband  did  the  out  of 
doors  business,  and,  particularly,  was  in  the  habit  of  purchasing 
goods  at  auction  to  a  much  larger  amount  than  the  rents  of  his 
wife's  separate  estate.  He  died  intestate,  and  the  appellant,  who 
administered,  accounted  for  the  store  goods  as  the  estate  of  her 
husband.  It  is  a  general  principle,  that  where  the  wife  permits 
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her  husband  to  receive  the  profits  of  her  separate  estate,  and  par- 
ticularly where  they  live  together,  and  the  expenses  of  house-keep- 
ing are  paid  by  him,  the  presumption  is,  that.it  was  the  intention 
of  the  wife  to  make  a  gift  of  the  profits  to  the  husband.  And  there 
is  great  reason  for  this  presumption,  because  the  husband  being  in 
the  receipt  of  this  money,  may  be  induced  to  live  at  a  greater  ex- 
pense than  he  would  otherwise  have  done,  whereby  the  comforts 
of  his  wife,  as  well  as  his  own,  are  increased.  To  call  him  to  ac- 
count, therefore,  after  the  lapse  of  a  number  of  years,  might  be 
ruinous,  and  would  certainly  be  unjust.  This  principle  is  strongly 
laid  down  and  well  explained,  in  the  case  of  Powell  v.  Hankey, 
2  P.  Wms.  82.  That  case  is  of  good  authority,  and  is  cited  and 
relied  on  in  a  late  treatise  on  the  righfs  of  married  women,  by 
Cluney,p.  168,  169.  In  the  case  of  The  Trustees  of  the  Metho- 
dist Episcopal  Church  v.  Jaques,  3  Johns.  Ch.  R.  77,  it  was 
said  by  Chancellor  KENT,  that  where  the  wife  permits  the  husband 
to  receive  the  rents  of  her  separate  estate,  the  most  favourable  pre- 
sumption is  made  for  the  husband.  And  although  the  decree  in 
that  case  was  reversed  in  the  Court  of  Errors,  (17  Johns.  548,) 
yet  it  was  upon  grounds  unconnected  with  the  principle  I  have 
cited,  to  which  no  exception  was  taken.  The  presumption  in  fa- 
vour of  the  husband  is,  of  course,  like  all  other  presumptions, 
liable  to  be  rebutted  by  facts  which  take  off  its  force.  But  there 
is  nothing  in  the  present  case  to  weaken  it.  The  wife  never  com- 
plained to  her  trustee,  or  requested  him  to  receive  the  rents.  They 
were  invested  in  goods,  which  went  into  a  store,  the  profits  of 
which  increased  the  personal  estate  of  the  husband,  to  one. half  of 
which  the  wife  was  entitled  in  case  of  his  intestacy;  and  very  pro- 
bably she  might  have  expected  that  he  would  make  a  will  and 
leave  her  much  more  than  half.  When  the  goods  went  into  the 
store,  the)7  became  so  blended  with  the  property  of  the  husband, 
that  it  was  impossible  to  distinguish  them,  nor  has  the  appellant 
made  any  attempt  1o  distinguish  them,  but  accounted  for  the  whole 
as  the  persona!  estate  of  the  intestate.  Under  all  these  circum- 
stances, I  am  of  opinion  that  the  claim  of  the  appellant  to  the  rents 
of  her  honse,  received  by  her  husband,  was  not  sustainable,  and 
the  Orphans'  Court  did  right  in  rejecting  it. 

The  second  exception  is  to  the  striking  out  of  a  credit  claimed 
by  the  appellant  of  the  sum  of  one  hundred  and  seventy-nine  dol- 
lars and  thirty-seven  cents,  paid  for  the  funeral  expenses  of  the 
deceased.  The  \\hule  funeral  expenses  amounted  to  twice  that 
sum,  one  half  of  which  was  struck  out.  As  to  this,  I  think  the 
Orphans'  Court  u:is  wrong.  The  deceased  had  a  good  estate,  and 
no  children,  and  the  widow,  who  was  entitled  to  one  half,  wished 
to  be  liberal  in  honour  of  his  memory.  A  handsome  tombstone 
was  erected  over  a  vault,  in  which  the  body  was  interred,  and  this 
was  the  principal  article  of  expense.  I  thipk  it  should  be  allowed; 
but  there  was  one  article  which  should  be  rejected — I  allude  to  a 
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picture  of  the  deceased,  painted  after  his  death.  If  the  widow  de- 
sired a  memorial  of  this  kind,  she  should  pay  for  it  herself,  and 
keep  it  for  her  own  satisfaction.  With  that  exception,  I  am  for 
allowing  the  sum  charged  for  funeral  expenses. 

On  the  whole,  then,  the  decree  o£  the  Orphans'  Court  is  to  be 
affirmed,  except  as  to  the  rejection  of  part  of  the  funeral  expenses. 
That  part  is  to  be  reversed,  and  the  whole  charge  for  funeral  ex- 
penses allowed  to  the  appellant,  except  the  cost  of  the  picture. 


[PHILADELPHIA,  Ann L  1Q,  1826.] 

CKRT1ORARI, 

» 

Case  of  the  Division  of  MACUNGIE  Township,  in  the  County 

of  Lehigh. 

If  the  Court  of  Quarter  Sessions,  on  a  petition  for  the  division  of  a  township,  under 
the  act  of  the  24th  of  March,  1803,  make  an  order  appointing1  three  men  to  make 
a  plot  or  draught  of  the  said  township,  and  the  division  line  proposed  to  be  made, 
and  from  their  return  it  does  not  appear  that  they  made  any  inquiry  into  the  ex- 
pediency of  granting  the  prayer  of  the  petition,  the  proceedings  are  erroneous. 

TrtE  proceedings  in  this  case  were  brought  before  this"  court  by  a 
eer/zoranVclirected  to  the  Court  of  Quarter  Sessions  of  Lehigh  coun- 
ty.   By  them  it  appeared,  that  a  petition  was  presented  by  sundry 
inhabitants  of  Macungie  township,  setting  forth  that  the  township 
was  too  large,  and  pray  ing  the  court  "to  appoint  three  impartial  men, 
to  make  a  plot  or  draught  of  the  said  township,  and  of  the  division 
line  proposed  to  be  made  therein,  agreeably  to  the  provisions  of  the 
act  of  assembly  in  such  case  made  and  provided."    And  thereupon 
the  court  made  an  order,  appointing  three  impartial  men  *'  to  make 
a  plot  or  draught  of  the  said  township,  and  of  the  division  line 
proposed  to  be  made  therein,  agreeably  to  the  provisions  of  the 
act  of  assembly,  in  such  case  made  and  provided,'7  and  to  make 
a  report  of  their  proceedings  therein  to  the  next  court.     To  this 
order,  the  three  men  appointed   by  the  court  made  a  return,   in 
which,  after  setting  forth  that  they  had  been  appointed  by  the  sub- 
joined order  of  court,  to  make  a  plot  and  division  of  the  town- 
ship of  Macungie,  they  reported,  that  in  obedience  to  the  said 
order,  they  had  made  a  division  of  the  said  township  as  follows;— 
and  then  described  the  division,  a  draught  or  plot  whereof  was 
annexed  to  the  said  return.     The  concluding  words  of  the  report 
are,  "  and  this  is  our  opinion."    The  act  of  assembly  of  the  24th  of 
March,  1803,  under  which  these  proceedings  were  had,  (4  Sm.  L. 
40,)  directs  the  court,  on  a  petition  for  the  division  of  a  township, 
to  appoint  three  impartial  men,  if  necessary,  to  inquire  into  the 
propriety  of  granting  the  prayer  of  the  petition,  and  declares  that 
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it  shall  be  the  duty  of  those  men,  or  any  two  of  them,  to  make  a 
plot  or  draught  of  the  township,  and  the  division  line  proposed  to 
be  made  therein,  which  they,  or  any  two  of  them,  shall  report  to 
the  next  Court  of  Quarter  Sessions,  together  with  their  opinion  of 
the  same;  and  at  the  court  after  that  to  which  the  report  shall  be 
so  made,  the  court  shall  set  aside,  or  confirm  the  same,  as  to  them 
shall  appear  just  and  reasonable. 

Porter,  against  the  proceedings,  contended  that  they  were  erro- 
neous, because  the  viewers  were  only  directed  to  make  a  plot  of 
the  proposed  division  of  the  township,  and  not  to  give  their  opi- 
nion whether  the  division  was  proper,  which  the  act  of  assembly 
requires. 

Kittera,  contra,  answered,  that  the  petition  was  substantially 
agreeable  to  the  act  of  assembly.  t  It  sets  forth^hat  the  township 
is  too  large,  and  prays  that  three  men  may  be  appointed  to  make  a 
plot. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  The  objection  to  these  proceedings  is,  that  it 
does  not  appear  that  the  men  appointed  by  the  court  made  any  in- 
quiry into  the  expediency  of  granting  the  prayer  of  the  petition. 
On  the  contrary  they  seem  to  Tiave  taken  for  granted,  as  they  well 
might,  from  the  words  of  the  order  of  the  court,  that  their  duty  was 
to  make  a  division  without  any  previous  inquiry;  so  that  all  they  had 
to  do,  was  to  make  the  most  convenient  division;  and  I  understand 
the  concluding  words  of  this  report,  "  and  this  is  our  opinion" 
to  mean  no  more,  than  that  the  division  they  had  made,  illustrated 
by  a  draught  or  plot,  was,  in  their  opinion,  the  most  convenient  that 
could  be  made.  But  whether  it  was  expedient  to  make  any  divi- 
sion, no  opinion  was  given.  This  was  an  omission  of  great  im- 
portance, which  put  the  division  of  the  township  on  a  footing  not 
warranted  by  the  act  of  assembly;  for  the  making  of  a  division  is 
one  thing,  and  forming  a  judgment  on  the  expediency  of  making 
such  division,  is  another.  If  the  order  of  court  had  been,  to  in- 
quire, in  the  first  place,  whether  any  division  was  expedient,  we 
know  not  what  would  have  been  the  result.  It  is  the  opinion  of 
the  court,  therefore,  that  the  defect  is  fatal,  and  the  proceedings 
should  be  quashed. 

Proceedings  quashed. 
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SMITH  against  The  COMMONWEALTH. 

IN   ERROR. 

This  court  will  not  in  general  proceed  upon  a  writ  of  error,  contrary  to  the  agree- 
ment of  the  parties;  but  the  rule  is  not  applicable  to  the  case  of  a  judgment  of 
imprisonment  for  life. 

Unless  it  appear  on  the  face  of  an  indictment  for  burglary,  -what  judgment  was  given 
on  a  former  indictment  for  the  same  offence,  it  is  error  to  sentence  the  defend- 
ant to  imprisonment  at  hard  labour  during  life.  It  is  not  enough  if  the  indict- 
ment state  that  the  defendant  was  convicted  on  the  former  indictment,  and  that 
the  court  gave  judgment. 

ON  the  return  of  a  writ  of  error  to  the  judges  of  the  Court  of 
Common  Pleas,  holding  a  Court  of  Oyer  and  Terminer  for  the  city 
and  county  of  Philadelphia,  it  appeared  that  the  plaintiff  in  error, 
John  Smith,  was  convicted  of  burglary  at  the  January  session  of 
the  Court  of  Oyer  and  Terminer,  held  in  1819,  and  sentenced  to 
undergo  an  imprisonment  for  the  term  of  seven  years,  one  twelfth 
part  of  it  in  the  solitary  cells,  the  remainder  at  hard  labour,  to  re- 
store the  property  stolen,  &c. 

On  the  5th  of  December,  1821,  he  was  pardoned  by  the  governor 
and  released  from  prison. 

At  the  *ftpril  sessions  of  the  Court  of  Oyer  and  Terminer,  he 
was  again  indicted  for  burglary.  The  indictment  set  forth  his  for- 
mer conviction,  and  that  the  court  gave  judgment,  but  did  not  set 
forth  what  the  judgment  was,  or  the  pardon. 

To  the  last  indictment  the  defendant  below,  on  the  5th  of  May, 
1823,  pleaded  guilty,  and,  on  the  same  day,  was  sentenced  to  pay 
a  fine  of  one  cent  to  the  commonwealth,  to  restore  the  property 
stolen,  and  to  undergo  an  imprisonment  at  hard  labour  during  his 
natural  life,  &c. 

An  agreement  was  returned  with  the  record,  signed  by  the  de- 
fendant below,  after  having  pleaded  guilty,  but  before  he  was  sen- 
tenced, by  which  he  agreed  to  waive  all  error  so  far  as  respected 
the  sentence  or  judgment  to  be  pronounced  on  the  said  indictment. 

When  the  case  was  called  up  for  argument  in  this  court, — 

Pettit,  for  the  commonwealth,  moved  to  quash  the  writ  of  error, 
because  the  plaintiff  in  error  had  agreed  to  waive  it.  A  man  can- 
not sue  out  a  writ  of  error  against  his  own  agreement.  Baring 
v.  Shippen,  2  Binn.  169,  per  YEATES,  J.,  and  the  authorities  cited 
by  him.  The  agreement  was  advantageous  to  the  defendant  below, 
because  there  were  several  other  indictments  against  him,  and  he 
thought  he  had  a  better  chance  of  pardon  on  one  judgment  than 
on  several.  The  other  prosecutions  were  dropped  in  consequence 
o.f  this  agreement. 

Ji.  Randall,  for  the  plaintiff  in  error,  denied  that  the  agreement 
extended  to  the  judgment  on  this  indictment. 
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As  to  the  case  presented  upon  the  record,  he  said  that  the  de- 
fendant below  had  been  sentenced  to  imprisonment  for  life, 
though  it  did  not  appear  that  he  had  been  convicted  and  sentenced 
for  burglary  before.  The  indictment  only  set  forth,  that  the  court 
gave  judgment  on  the  former  indictment,  without  saying  what  the 
judgment  was. 

Peltit,  in  reply.  The  indictment  sets  forth,  that  the  defendant 
below  was  convicted  on  a  former  indictment,  which  is  all  the  act 
of  assembly  requires.  It  also  states,  that  the  court  gave  judgment, 
which  must  be  presumed  to  have  been  a  legal  judgment  on  a  ver- 
dict of  conviction. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN  C.  J.  This  case  comes  before  us  on  a  writ  of  error  to 
the  Court  of  Oyer  and  Terminer  for  the  county  of  Philadelphia. 
The  error  complained  of,  is  that  the  defendant  having  been  con- 
victed of  burglary,  was  sentenced  to  imprisonment  in  the  peniten- 
tiary, at  hard  labour,  &e.  for  life.  The  attorney  for  the  common- 
wealth moved  this  court  to  quash  the  writ  of  error,  because  the 
defendant  had  made  an  agreement  in  writing,  that  he  would  not 
bring  a  writ  of  error.  This  court  will  not,  in  general,  proceed 
upon  writs  of  error,  contrary  to  the  agreement  of  the  parties.  But 
the  rule  is  certainly  not  applicable  to  capital,  criminal  cases.  What 
consideration  can  a  man  have  received,  adequate  to  imprisonment 
at  hard  labour  for  life?  It  is  going  but  one  step  further  to  make 
an  agreement  to  be  hanged.  I  presume  no  one  would  be  hardy 
enough  to  ask  the  court  to  enforce  such  an  agreement;  yet  the 
principle,  in  both  cases,  is  the  same.  The  motion  to  quash  must 
therefore  be  rejected.  But  it  was  contended,  on  behalf  of  the  com- 
monwealth, that  the  judgment  was  good,  because  the  defendant 
had  been  convicted  of  burglary  once  before.  If  this  appeared  on 
the  face  of  the  indictment,  the  judgment  would  have  been  good, 
because  it  is  enacted  by  the  act  of  the  22d  of  *dpril,  1194,  section 
13,  (3  Sm.  L,  190,)  "that  if  a  man  shall  commit  burglary  a  se- 
cond time,  and  be  thereof  legally  convicted,  he  shall  be  sentenced 
to  undergo  an  imprisonment  in  the  said  jail  and  penitentiary  house, 
at  hard  labour,  during  life,"  &c.  But  it  does  not  appear  in  this 
indictment,  what  judgment  was  given  on  the  former  indictment. 
It  is  indeed  set  forth,  that  the  defendant  was  convicted  on  a -for- 
mer indictment,  and  the  court  gave  judgment.  But  what  that 
judgment  was,  is  not  said.  When  the  law  speaks  of  conviction, 
it  means  a  judgment,  and  not  merely  a  verdict,  which  in  common 
parlance  is  called  a  conviction.  It  is  the  opinion  of  the  court, 
therefore,  that  it  does  not  appear  by  this  record  that  the  defendant 
had  been  convicted  of  burglary  before,  and  therefore  the  judgment 
of  imprisonment,  &c.  during  life,  was  erroneous,  and  should  be  re- 
versed. 

Judgment  reversed. 
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SHRUNK  against  The  President,  Managers,  and  Company  of 
the  SCHUYLKILL  Navigation  Company. 

IN    ERROR. 

The  rivers  of  Pennsylvania  are  not  subject  to  the  common  law  rule,  that  all  fresh 
water  rivers,  in  which  the  tide  does  not  ebb  and  flow,  belong  to  the  owners  of 
the  soil  adjacent,  so  that  the  owners  of  one  side  have,  of  common  right,  the 
property  of  the  soil,  and  consequently  the  right  of  fishing-,  usque  adfilum  medium 
aquae,  and  the  owners  of  the  other  side  the  rights  of  soil  and  fishing  adJUum  aqnx 

'  on  the  other  side,  and  that  he  who  owns  both  sides,  is  the  owner  of  the  whole 
river,  and  has  the  exclusive  right  of  fishing  according  to  the  extent  of  his  shores. 

The  owner  of  land  fronting  upon  the  river  Schuylkill,  above  tide  waters,  who  had 
the  exclusiveright  of  drawing  seines  on  his  own  land,  is  not  entitled  to  damages, 
under  the  act  of  the  8th  cf  iMurch,  1815,  incorporating  the  President,  Managers, 
and  Company  of  the  Schuylkill  Navigation  Company,  for  an  injury  sustained  in 
consequence  of  the  erection  of  a  dam  across  the  river  by  the  said  company,  by 
reason  of  which,  shad,  herring,  and  other  fish  were  prevented  from  passing  up 
the  river. 

THE  plaintiff  in  error,  Godfrey  Shrunk,  having  instituted  pro- 
cee'dings  in  the  Court  of  Common  Pleas  of  Philadelphia  county 
against  the  defendants  in  error,  under  the  act  of  assembly  of  the  8th 
of  March,  1815,  to  recover  damages  for  an  alleged  injury  to  his  fish- 
ery in  the  river  Schuylkill,  it  was  agreed  that  judgment  beentere'd 
for  the  defendants,  in  the  court  below,  that  a  writ  of  error  be  taken 
out,  and  that  the  following  case  be  considered  as  a  special  verdict: 

"The  plaintiff,  at  the  time  when  a  dam  was  erected  across  the 
river  Schuylkill,  by  or  under  powers  derived  from  the  defendants,, 
and  for  a  long  time  before,  was  seized  of  one  acre  of  land  in  the 
Northern  Liberties,  containing  in  front  on  the  river  Schuylkill, 
at  low  water  mark,  seven  perches  and  twenty-eight  feet,  prout 
deed  from  Peter  Robeson  and  wife,  February  Sth,  1806,  and  also 
of  six  acres  and  sixty-three  perches  in  the  same  township,  con- 
taining in  front  on  the  same  river,  forty-nine  perches  and  eight 
feet,  prout  deed  from  John  Wagner  and  wife,  September  19th, 
1806,  and  memorandum  of  sale,  January  4th,  1806. 

11  On  these  fronts  on  the  river  Schuylkill,  both  he  and  the  pre- 
vious owners  of  the  land  had  been,  and,  until  the  time  of  the  erec- 
tion of  the  dam  complained  of,  were  in  the  practice  of  drawing  a 
fishing  seme,  and  derived  profit  from  taking  fish  by  means  thereof, 
and  no  person  had  a  right  to  come  upon  the  estate  for  that  purpose 
without  the  license  or  consent  of  the  said  Godfrey,  or  the  owner 
of  the  estate  for  the  time  being;  and  the  antecedent  owners  of  the 
last  mentioned  lot  had  at  different  times  granted  leases  of  the  pre- 
mises by  the  name  of  a  fishery,  viz.  Thomas  Mifflin  to  Godfrey 
Shrunk  prout  lease  dated  January  3d,  1797,  and  John  Wagner, 
to  the  same,  prout  lease,  dated  Januuary  1st,  1801.  In  like  man- 
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ner  other  persons,  the  owners  of  estates  in  the  neighbourhood  of 
the  plaintiff,  bounded  by  the  river  Schuylkill,  which  estates  were 
conveniently  situated  for  drawing  a  fishing  seine  thereon,  were  in 
the  same  practice  of  either  drawing  the  seine  or  letting  out  the  use 
of  their  fronts  for  that  purpose,  under  the  name  of  a  fishery,  and 
derived  a  similar  profit,  and  no  person  had  a  right  to  come  upon 
their  estates  for  that  purpose  without  their  license  and  consent,  and 
particularly  the  Rev.  William  Smith,  who  owned  land  lower 
down  the  river,  by  lease  dated  September  1st,  1800,  let  the  same 
to  the  plaintiff  for  a  term  of  years,  prout  lease. 

"  The  dam  erected  across  the  Schuylkill,  as  before  mentioned, 
prevents  the  passage  of  shad,  herring,  and  other  fish  commonly 
caught  by  the  seine,  up  the  river,  and  the  plaintiff  is  no  longer  able 
to  take  fish  therein  by  the  seine. 

"  The  question  is,  whether,  under  the  act  of  incorporation  of  the 
President,  Managers,  and  Company  of  the  Schuylkill  Navigation 
company,  they  are  liable  in  damages  to  the  plaintiff,  by  reason  of 
thus  preventing  the  passage  of  shad,  herring,  and  other  fish,  as 
aforesaid,  up  the  river  Schuylkill. 

"  If  the  opinion  of  the  court  shall  be  in  favour  of  the  plaintiff  in 
error,  judgment  to  be  reversed,  and  a  venire  de  novo  awarded." 

Rawle,  and  Rawle,  jun.,  for  the  plaintiff  in  error. 

The  question  presented  by  the  facts  of  this  case  is  of  the  first 
impression,  and  important  in  its  character  and  consequences.  It 
is,  whether  the  proprietor  of  land  adjoining  a  river  frequented  by 
fish,  who  has  been  in  the  habit  of  deriving  profit  from  the  exclu- 
sive right  to  take  fish  from  it  on  his  own  land,  has  such  a  property 
in  the  fishery  as  is  susceptible  of  injury,  within  the  meaning  of 
the  act  of  the  8th  of  March,  1815,  (6  Laws  of  Penn.  257,)  the 
tenth  section  of  which  provides,  "that  if  any  person  or  persons 
shall  be  injured  by  means  of  any  dam  Or  dams  being  erected,  as 
hereinafter  mentioned,  or  the  land  of  any  person  inundated  by  the 
swelling  of  water,  in  consequence  of  the  erecting  of  any  dam  or 
dams,  or  any  mill  or  other  water-works,  injured  by  swelling  the 
water  into  an)7  tail  race  of  any  mill  or  other  water-works,  which 
may  have  been  erected  in  the  said  river,  or  any  stream  of  water 
emptying  into  the  same;  and  if  the  president,  managers,  and  com- 
pany cannot  agree  with  the  owner  or  owners  thereof  on  the  com- 
pensation to  be  paid  for  such  injury,"  compensation  shall  be  rrade 
in  the  mode  provided  by  the  act.  At  common  law  nothing  is  bet- 
ter settled,  than  that  the  owners  of  the  banks  of  a  river,  like  the 
Schuylkill,  which,  though  a  common  highway,  is  not  technically 
navigable,  are  owners  ad  filum  medium  aquse,  and  have  several 
fisheries  opposite  to  their  respective  shores.  This  established  doc- 
trine of  the  common  law  has  in  one  case,  Carson  v.  Blazer,  2 
Jiinti.  475,  been  considered  inapplicable  to  the  great  rivers  of 
Pennsylvania,  which  are  navigable  far  beyond  tide  waters.  The 
question,  however,  cannot  be  considered  as  so  much  at  rest  in 
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Pennsylvania,  as  not  to  be  open  to  argument.  The  term,  navi- 
gable, is  technical,  and  applies  only  to  those  rivers  which  are  arms 
of  the  sea,  and  denominated  royal  rivers;  to  determine  the  cha- 
racter of  which,  the  ebb  and  flow  of  the  tide  are  the  only  criterion. 
There  are  many  rivers  in  England,  which,  though  not  so  large 
as  the  Delaware  and  the  Susquehanna,  are  in  the  popular  and 
true  sense  of  the  term  navigable;  and  others,  which  are  even  larger 
than  many  streams,  which  have  been  declared  common  highways 
in  Pennsylvania.  The  Thames  and  the  Severn,  above  tide 
waters,  are  the  channels  of  at  least  as  much  commerce  as  the  De- 
laware and  the  Susquehanna,  and,  as  to  size,  are  superior  to 
the  Bald  Eagle,  the  Conestoga,  the  Swatara,  and  many  others, 
to  which  the  doctrine  of  several  fishery  is,  according  to  the  op- 
posite argument,  as  inapplicable  as  to  the  larger  rivers.  The 
acts  declaring  these  rivers  public  highways,  and  regulating  the 
navigation  and  fisheries  in  them,  do  not  interfere  with  the  com- 
mon law  doctrine;  for  the  English  rivers,  above  tide  waters, 
are  in  precisely  the  same  situation.  In  all  those  streams  which 
are  actually,  but  not  technically  navigable,  the  public  have  an 
easement  and  no  more.  The  private  right  of  soil  and  fishery  are 
subject  to  the  public  right  of  passage,  and  the  government,  for 
public  purposes,  exercises  the  right  of  regulating  the  navigation 
and  fisheries.  The  view  which  the  proprietaries  entertained  of 
this  subject,  is  exemplified  by  their  mode  of  appropriating  islands. 
It  was  their  custom  to  issue  warrants  for  the  survey  of  all  islands, 
before  they  opened  the  land  office  to  the  public,  the  object  of 
which  must  have  been,  to  prevent  those  who  became  proprietors 
of  the  opposite  shores,  from  becoming,  as  a  necessary  legal  con- 
sequence, the  proprietors  of  the  islands.  At  common  law,  fresh 
water  rivers  belong  to  the  owners  of  the  soil  adjacent,  so  that 
the  owners  of  the  one  side  have,  of  cpmmon  right,  the  property 
of  the  soil,  and,  consequently,  the  right  of  fishing  usque  ad  jilum 
aquse,  and  the  owners  of  the  other  side,  the  right  of  soil  or  owner- 
ship and  fishery  unto  the  filum  aquse  on  their  side;  and,  if  a  man 
be  owner  of  the  land  on  both  sides,  in  common  presumption  he  is 
owner  of  the  whole  river,  and  hath  the  right  of  fishing  according 
to  the  extent  of  his  land  in  length;  but  these  rivers,  as  well  as  those 
which  flow  and  reflow,  are  under  these  two  servitudes,  viz.  one  of 
prerogative,  belonging  to  the  king,  and  another  of  public  interest, 
or  belonging  to  the  people  in  general.  Harg.  Law  Tracts,  De 
Jure  Maris,  p.  1.,  ch.  1,  3.  Angell  on  Water  Courses,  15,  29. 
The  right  of  the  individual  is  subject  to  the  right  of  the  public,  but 
is  no  further  interfered  with  than  public  utility  requires.  This  doc- 
trine has  been  fully  recognized  in  several  of  our  sister  states,  whose 
rivers  are  of  no  less  magnitude  than  those  of  Pennsylvania.  Pal- 
mer v.  MiMligan,  3  Caines,  307.  Shaw  v.  Crawford,  10  Johns. 
236.  People  v.  Platt,  17  Johns.  195.  Hooker  v.  Cummings,  20 
Johns.  90.  Adams  v.  Pease,  2  Conn.  Hep.  481. 
VOL.  xiv.  K 
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It  is  not  necessary,  however,  that  the  title  to  the  soil  should  be 
vested  in  the  party  claiming  a -several  fishery.  The  soil  may  re- 
main in  the  state,  while  a  right  to  an  exclusive  fishery  in  the  wa- 
ters of  a  river  belongs  to  an  individual,  and  such  fight  may  be  shown 
either  by  actual  grant  or  by  long  continued  usage.  Harg.  Law 
Tracts,  De  Jure  Marts,  p.  1,  ch.  1,  5.  Co.  Lilt.  4,  b.  122,  a. 
(also  note.}  tfngell,  9,  (note.}  Swift's  Dig.  110.  The  title  of  the 
plaintiff  in  error  to  the  fishery  in  question,  is  proved  by  long  and 
uninterrupted  usage.  It  may  be  traced  back  by  the  papers,  which 
form  part  of  the  case,  to  the  year  1797, — a  period  long  enough  to 
give  a  title  to  land,  and  long  enough  to  raise  a  presumption  of  a 
grant  of  the  fishery.  It  is  to  be  observed  -that  length  of  time  is 
not  set  up  against  the  state,  but  against  individuals  who  have  ob- 
tained a  grant  of  certain  privileges,  and  who  attempt  to  take  the 
property  of  the  plaintiff  without  compensation.  It  was  formerly 
requisite  that  a  usage,  in  order  to  give  title,  should  amount  to  pre- 
scription; but  it  is  now  settled,  that  a  much  shorter  period  will  be 
sufficient  to  give  title  to  an  incorporeal  hereditament;  and  these 
periods  are  fixed  by  analogy  to  different  statutes  of  limitations. 
Thus,  in  England,  twenty,  in  Pennsylvania,  twenty-one,  and, 
in  Connecticut,  fifteen  years  will  give  title.  Jlngell,  42,  43.  2 
Saund.  175,  (note.}  Cooper  v.  Smith,  9  Serg.  S?  Rawle,  33. 
S trickier  v.  Todd,  10  Serg.  4*  Rawle,  63.  Ingraham  v.  Hutchin- 
son,  2  Conn.  Rep.  584.  Here  there  has  been  an  undisturbed  en- 
joyment of  a  fishery  nearly  thirty  years,  from  which  a  grant  ought 
to  be  presumed. 

Independently  of  the  common  law  doctrine,  and  of  title  to  the 
soil  of  the  river,  or  the  fishery,  the  owners  of  the  shores  of  our 
rivers,  have,  by  well  known  custom,  an  exclusive  right  to  fish  to  a 
reasonable  distance  opposite  their  shores.  This  custom  is  so  no- 
torious as  to  require  no  proof.  It  was  considered  by  YEATES,  J., 
in  Carson  v.  Blazer,  to  be'beyond  all  doubt.  It  is  the  common 
understanding  of  the  countiy,  and  such  fisheries  are  universally 
regarded  as  substantial  property.  They  are  the  subjects  of  transfer 
by  will  and  by  deed,  by  the  name  of  fisheries,  and  large  prices  are 
often  given  for  them.  A  long  continued  course  of  legislation  re- 
cognizes, not  only  a  fixed,  permanent,  valuable  interest,  but  an 
exclusive  property  in  such  fisheries,  and  many  acts  have  been 
passed  for  the  preservation  of  fish,  with  a  view  to  the  interest  of 
those  who  owned  the  shores.  In  relation  to  the  Schuylkill)  the 
legislative  recognition  of  individual  right  to  fisheries,  has  been 
even  more  explicit  and  emphatic  than  in  relation  to  other  rivers. 
Acts  of  the  Mth  of  March,  1761,  1  Sm.  L.  331,  9th  of  March, 
1771,  1  Sm.  L.  324,  14M  of  March,  1761,  1  Sm.  L.  235,  9th 
of  March,  1771,  1  Sm.  L.  314,  24th  of  March,  17S1,  28th  of 
March,  1785,  2  Sm.  L.  308,  9th  of  March,  17S6,  2  S+i.  L.  370, 
llth  of  March,  1793,  3  Sm.  L.  115,  2d  of  January,  1801,  3 
Sm.  L.  445,  8th  of  February,  1804,  4  Sm.  L.  118,  16/A  of 
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March,  1807,  4  SV>z.  Z.  379,  1st  of  March,  1815,  6  Laws  of 
Penn.  (Reed's  Ed.)  253,  27th  o/  March,  1820,  7  laws  o/  Penw. 
(Reed's  Ed.*)  296.  There  is  nothing  in  these  acts  regulating  the 
fisheries  and  navigation  in  the  rivers  to  which  they  relate,  at  all 
inconsistent  with  separate  property  in  the  fisheries.  Government 
may  regulate  the  use  of  them,  but  cannot  destroy  them,  and  this 
power  has  often  been  exercised  in  relation  to  other  subjects^  as 
well  as  this.  The  right  of  regulating  navigation  and  fisheries,  has 
always  been  exercised  in  England,  where  the  owners  of  the  ad- 
joining shores  are  owners  usque  ad  filum  aquas,  and  in  those  states 
in  which  this  doctrine  of  the'common  law  prevails.  The  regulation 
of  the  enjoyment  of  the  right  is  not  repugnant  to  its  existence. 
'Nor  has  the  idea  of  distinct  and  exclusive  property  in  the  fisheries 
in  our  great  rivers  been  confined  to  public  opinion  and  the  legis- 
lature. It  has  been  adopted  by  this  court  in  Elliott  v.  Elliott,  5 
Binn.  12,  and  Stoddart  v.  Smith,  Id.  363.  The  custom  is  a  good 
one.  It  is  as  ancient  as  the  settlement  of  Pennsylvania.  It  is 
general,  for  it  pervades  the  whole  state.  It  is  reasonable,  for  it 
tends  to  public  peace  and  convenience,  by  assigning  an  owner  to 
what  would  otherwise  be  common  and  the  source  of  strife.  It  does 
not  conflict  with  the  common  law,  but  falls  short  of  it.  It  is  no 
objection  to  the  custom  that  it  has  not  the  antiquity  of  an  English 
custom.  Such  an  objection  would  exclude^  all  customs  from  Penn- 
sylvania; yet  a  custom  as  to  the  way  going  crop  was  established 
in  Stultz  v.  Dickey,  5  Binn.  285;  and,  as  to  the  liability  of  car- 
riers on  the  western  waters,  in  Gordon  v.  Little,  8  Serg.  fy  Rawle, 
533. 

If  the  plaintiff  in  error  has,  strictly,  no  title  either  to  the  bed  of 
the  river  or  to  the  fishery  in  its  waters,  he  has  that  which  gives 
him  substantially  an  exclusive  interest  in  it.  He  is  the  owner 
of  the  shore,  and  has  an  exclusive  right  to  draw  a  seine  upon  it, 
which,  in  effect,  is  the  same  thing  as  owning  the  fishery.  That  he 
has  such  exclusive  right,  is  not  only  perfectly  clear  from  the  nature 
of  property  itself,  but  has  been  decided  by  this  court;  (Cooper  v. 
Smith,  9  Serg.  $•  Rawle,  26,)  recognized  by  numerous  acts  of 
assembly,  and  is  conceded  by  the  case  stated.  This,  in  substance, 
makes  the  fishery  appurtenant  to  the  land,  and  stamps  an  additional 
value  upon  it.  There  is  nothing  in  principle  to  distinguish  a  se- 
veral fishery,  properly  so  called,  from  an  exclusive  right  to  fish 
on  one's  own  ground.  In  neither  case  has  the  proprietor  any  in- 
terest in  the  fish  before  they  are  caught,  but  they  have  an  equal 
interest  in  their  passing  up  to  the  estate,  which  their  presence  ren- 
ders valuable.  One  thing  is  very  clear:  the  plaintiff  has  sustained 
an  injury  in  his  property;  for  his  land,  which,  before  the  erection  of 
the  dam  was  worth  many  thousands  of  dollars,  is  now  not  worth 
as  many  hundreds.  It  cannot  be  denied,  therefore,  that  he  has 
been  injured  by  the  dam,  and,  if  so,  the  tenth  section  of  the  act 
incorporating  the  defendants  in  error  gives  him  a  claim  to*  com- 
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pensation.  On  this  subject,  GIBSON,  J.,  has  laid  down  a  safe  rule 
in  Thoburn  v.  The,  Schuylkill  Navigation  Company,  7  Serg, 
fy  Rawle,  420.  The  standard  of  damages,  is  the  difference  be- 
tween what  the  property  would  sell  for  unaffected  by  the  obstruc- 
tion, and  what  it  would  sell  for  afterwards.  A  statute  of  Massa- 
chusetts gave  a  compensation  where  any  one  suffered  damage  by 
the  erection  of  works  similar  to  those  of  the  defendants  in  error, 
which  was  held  to  extend  to  all  kinds  of  injury,  and  to  embrace 
the  case  of  one  whose  passage  up  the  river  to  his  own  property  was 
interrupted.  2  Pick.  33. 

Binney  and  Chauncey,  for  the  defendants  in  error. 

The  question  to  be  decided  is,  whether  the  defendants,  by  erect- 
ing their  dam,  have  done  an  injury  to  the  plaintiff,  for  which  he  is 
entitled  to  compensation  under  the  act  of  the  Sth  of  March,  1815? 
His  right  is  founded  wholly  on  his  ownership  of  a  strip  of  land  on 
the  margin  of  the  Schuylkill,  from  which  he  derived  profit  by 
catching  fish.  In  the  case  stated,  there  is  no  mention  of  a  grant  of 
fishery,  nor  of  any  right  founded  upon  prescription,  or  the  exercise 
of  any  exclusive  fishery.  The  river  is. a  public  common,  to  which 
every  citizen  of  Pennsylvania  has  an  equal  right.  The  ownership 
of  the  shore  gives  a  facility  of  fishing,  but  nothing  more. 

We  resist  the  claim  of  the  plaintiff  in  error  on  the  following 
grounds: 

1.  In  the  great  rivers  of  Pennsylvania  there  is  no-private  right 
of  fishing. 

2.  The  commonwealth  ha*s  a  right  to  destroy  the  fisheries  with- 
out compensation. 

3.  She  has  so  destroyed  them,  by  the  act  of  assembly  in  ques- 
tion. 

1.  The  first  point  is  settled  by  Carson  v.  Blazer.  The  com- 
mon law  recognizes  no  right  of  fishery,  but  from  ihe  ownership  of 
the  soil  of  the  river.  The  king  has  the  right  to  the  soil  of  the  sea, 
which  is  proved  by  his  unquestioned  right  to  the  fisheries  in  it. 
JIarg.  Law  Tracts,  11.  The  right  of  fishery  may  be  separated 
from  the  right  of  soil,  by  grant  from  the  owner  of  the  soil.  Co. 
Litt.  122,  123,  (note.}  Common  of  piscary  is  the  liberty  of  fish- 
ing in  another  man's  water.  2  Bl  Com.  34,  39.  The  exclusive 
right  of  fishing  iti  a  public  river  is  a  royal  franchise.  This  is 
called  a  free  fishery,  and  relates  to  an  arm  of  the  sea.  A  several 
fishery  is  a  different  thing,  and  can  only  exist,  (according  to  the 
opinion  of  some,)  in  the  owner  of  the  soil.  At  least,  there  can 
be  no  right  which  is  not  derived  from  the  owner  of  the  soil. 
Unless,  therefore,  the  plaintiff  in  error  has  a  right  derived  from 
the  owner  of  the  soil,  he  has  no  right.  He  has  a  mere  liberty, 
like  that  of  pasturing  cattle  on  the  waste  lands  of  the  common- 
wealth, or  of  shooting  ducks  on  a  point  of  land.  Location  near 
the  water  gives  great  advantages,  but  no  property.  The  owner  of 
the  swil  is  the  commonwealth.  To  apply  the  common  law  descrip- 
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tion  of  a  navigable  river  to  the  great  rivers  of  Pennsylvania^ 
would  be  absurd,  ruinous,  and  against  all  experience.  The  length 
to  which  New  York  has  been  compelled  to  go  by  the  adoption  of 
the  common  law  principle,  is  shown  by  the  case  of  The  People  v. 
Plait,  17  Johns.  195,  in  which  it  was  held,  that  the  owners  of 
the  shores  of  the  Saranac  might  erect  dams  across  (he  river;  and 
the  case  of  Hooker  v.  Cu  mm  ings,  20  Johns.  90,  which  makes  the 
islands  the  property  of  the  owners  of  the  opposite  shores.  Now, 
in  Pennsylvania,  no  man  ever  thought  of  claiming  an  island  in 
the  Susquehanna,  the  Delaware,  or  the  Schuylkill,  without  a 
special  grant.  These  have  always  been  the  subjects  of  special 
grant.  Hunter  v.  Howard,  10  Serg.  8?  Rawle,  243.  From  the 
foundation  of  the  province,  the  course  of  legislation  and  the  uni- 
form sense  of  the  profession  have  been,  that  as  to  large  rivers  and 
creeks  which  are  susceptible  of  navigation,  the  common  law  rule 
did  not  apply.  By  the  charter  of  Pennsylvania,  the  fisheries 
were  granted  to  William  Penn,  and  neither  he  nor  his  successors 
have  ever  granted  them  to  individuals.  They  have  always  exer- 
cised a  control  over  them,  vvhidh  is  inconsistent  with  the  idea  of 
.private  property.  They  have  been  treated  as  matters  entirely  un- 
der the  control  of  government,  and,  consequently,  in  no  law  for 
raising  county  rates  and  levies,  have  fisheries  been  specified  as  ob- 
jects of  taxation.  The  commonwealth  being  the  proprietors  of  all 
the  fisheries,  merely  permits  the  people  to  fish,  and  the  plaintiff  in 
error  having  more  advantages  from  situation  than  others,  derived 
greater  profit  from  a  liberty  which  was  common  to  all.  If,  as  in 
the  case  of  Carson  v.  JJlazer,  any  person  could  have  found  a  sand 
bank  or  other  spot  to  draw  a  seine  upon,  he  would  have  been  at 
liberty  to  do  so,  unless  restrained  by  the  legislature.  No  private 
right  could  have  prevented  him. 

2.  The  commonwealth  having  merely  given  permission  to  fish, 
and  constantly  exercised  the  right  to  enlarge  or  restrain  that  per- 
mission, according  to'its  own  pleasure,  it  follows  that  it  had  a  right 
to  resume  it  when  it  pleased;  and  in  granting  to  the  defendants  in 
error  the  privilege  of  erecting  dams,  it  interfered  with  no  rights 
but  its  own. 

3.  The  act  of  1815  did  not  intend  to  give  damages  for  such 
injuries  as  the  plaintiff  in  error  complains  of.     It  intended  to  give 
damages  to  the  owners  of  property,  but  the  plaintiff  in  error  had 
no  property  injured.     The  law  has  provided  for  several  cases  of 
injury  by  special  terms,  and  if  it  had  intended  to  give  a  compen- 
sation for  damage  to  fisheries,  it  would  certainly  have  said  so.     It 
was  obvious  that  they  would  be  greatly  reduced  in  value.     But 
the  depreciation  of  the  value  of  land  was  not  contemplated  as  a  sub- 
ject of  compensation.     The  rendering  of  the  neighbouring  grounds 
unhealthy,  would  be  a  more  direct  injury  to  their  owners  than 
stopping  the  passage  of  fish  up  the  river,  yet  it  would  hardly  be 
pretended  that  they  could  recover  damages  for  such  an  injury. 


78  SUPREME  COURT          [Philadelphia, 

(Shrunk  v.  The  President,  &c.  of  the  Schuylkill  Navigation  Company.) 

The  law  does  not  act  with  any  injustice  upon  the  plaintiff  in  error, 
and  others  in  his  situation,  because  the  legislature  have  always 
held  out  the  intention  of  making  improvements  in  the  Schuylkill, 
and  all  other  interests  have  uniformly  been  made  subordinate  to 
navigation.  Having  purchased  with  full  notice  of  what  has  hap- 
pened, there  is  no  ground  of  complaint.  The  case  in  2  Pickering, 
33,  turned  on  an  act  of  assembly  of  Massachusetts,  very  different 
from  this.'  It  was  a  privilege  granted  to  a  private  company  for  a 
private  purpose,  and  the  plaintiff  was  deprived  by  the  defendants 
of  the  use  of  a  highway.  In  the  case  before  us,  the  plaintiff  had 
no  right  either  to  the  fish  or  to  the  water;  and,  with  equal  pro- 
priety, might  any  one  maintain  an  action,  who,  by  the  erection  of 
the  dam,  is  deprived  of  the  opportunity  of  catching  a  shad  above 
the  falls. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  »This  is  an  important  cause,  and  was  well  ar- 
gued. The  facts  appear  in  a  case  stated  in  the  nature  of  a  spe- 
cial verdict,  and  the  question  is,  whether  the  plaintiff  be  entitled 
to  recover  damages  against  the  defendants,  under  the  provisions  of 
the  act  of  the  8th  of  March,  1815,  by  which  the  defendants  were 
incorporated?  The  defendants,  by  virtue  of  powers  vested  in 
them  by  that  act,  concerning  which  there  is  no  dispute,  erected  a 
dam  across  the  river  Schuylkill,  by  which  the  fish  were  prevent- 
ed from  running  up,  to  the  great  injury,  as  the  plaintiff  alleges,  of 
his  fishery,  appurtenant  to  his  land,  on  the  eastern  bank  of  the  ri- 
ver, above  the  ebbing  and  flowing  of  the  tide.  The  plaintiff 
claimed  the  exclusive  right  of  fishery,  opposite  to  his  own  land,  to 
the  middle  of  the  river,  or  at  least  the  exclusive  right  of  drawing 
a  seine  on  his  own  land,  and  even  under  that  restriction,  he  con- 
tends that  his  property  has  sustained  an  injury,  for  which  he  is  en- 
titled to  compensation.  In  order  to  decide  this  question,  it  will 
be  necessary  to  consider  1st,  what  the  plaintiff's  right  of  fishery 
really  was,  and  2d,  whether  his  property  has  sustained  such  an  in- 
jury as  was  intended  to  be  compensated  by  the  act  of  assembly. 

1.  The  plaintiff  contends,  that  the  rivers  of  Pennsylvania  are 
subject  to  the  rule  of  the  common  law,  that  is,  that  all  fresh  water 
rivers,  (by  which  is  understood,  rivers  where  the  tide  does  not 
ebb  and  flow,  and  which  are  therefore  said  to  be  not  navigable,) 
belong  to  the  owners  of  the  soil  adjacent;  so  that  the  owners  of 
one  side  have,  of  common  right,  the  property  of  the  soil,  and  con- 
sequently the  right  of  fishing,  usque  ad  Jilum  medium  aqua;, 
and  the  owners  of  the  other  side,  the  right  of  soil  and  fishing, 
unto  the  Jiium  aqutc,  of  their  side ;  and  if  a  man  is  owner  of  the 
land  on  both  sides,  he  is  owner  of  the  of  the  whole  river,  and  hath 
a  right  of  fishing  according  to  the  extent  of  his  land  in  length. 
This  is  the  law  laid  down  in  Harg.  Law  Tracts,  5,  for  which  he 
cites  good  authority.  The  right  of  fishing,  in  England,  is  founded 
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originally  on  the  right  of  soil.  The  king  has  a  right  of  property 
or  ownership  in  the  sea,  and  soil  thereof,  and  in  the  arms  and 
creeks  of  the  sea;  yet  a  subject  may  have  such  right  by  grant  from 
the  king,  or  by  prescription  which  supposes  a  grant.  (Harg.  Law 
Tracts,  11,  17.)  But  the  common  law  does  not  vest  the  right  of 
soil  or  fishery,  in  the  owners  of  land  on  the  margin  of  navigable 
rivers,  that  is,  rivers  where  the  tide  ebbs  and  flows.  The  great 
rivers  of  America  are  so  different  from  those  of  England,  that  in 
the  opinion  gf  many,  the  same  definition  of  a  navigable  river  can- 
not properly  be  applied  to  both.  Many  of  our  rivers,  such  as  the 
Mississipjji,  Ohio-,  Jllleghany  and  Susquehanna,  are  navigable, 
even  in  their  natural  state  by  vessels  of  considerable  burden,  and 
whether  if  such  rivers  had  existed  in  England,  the  rule  of  the 
common  law  might  not  have  been  different,  may  certainly  admit 
of  question.  As  to  the  extension  of  that  law  to  the  American  ri- 
vers, the  judges  of  different  states  have  held  different  opinions. 
Massachusetts,  Connecticut,  and  New-York,  seem  to  be  for  the 
common  law,  if  we  are  to  judge  from  the  cases  of  The  Boston 
and  Roxbury  Mill  Corporation  v.  Gardner  and  another,  2  Pick* 
Rep.  33,  tfldams  v.  Pease,  2  Conn.  Hep.  481,  The  People  v. 
Plait  and  others,  11  Johns.  195,  and  Hooker  v.  Cummins,  20 
Johns.  90.  On  .the  contrary,  Pennsylvania  and  South  Caro- 
lina, think  the  rule  of  the  common  law  inapplicable  to  their  great 
rivers,  as  appears  from  the  cases  of  Carson  v.  Blazer,  2  Binn. 
475,  and  Gates  v.  Wadlington,  1  M' Cord's  Rep.  580.  Dis- 
tinctions might  be  found  between  the  cases  decided  in  Massachu- 
setts, Connecticut,  and  New  York,  and  that  now  before  us.  But 
I  am  not  disposed  to  enter  minutely  into  these  cases,  or  to  com- 
bat the  opinions  of  the  learned  judges  of  other  states,  since  much 
depends  on  the  customs  which  have  prevailed,  and  the  laws  which 
have  been  enacted  in  each  state.  I  consider  it  as  settled  in  Penn- 
sylvania, by  the  decision  in  Carson  v.  Blazer,  that  the  owners 
of  land  on  the  banks  of  the  Susquehanna  and  other  principal  ri- 
vers, have  not  an  exclusive  right  to  fish  in  the  river  immediately 
in  front  of  their  lands,  but  that  the  right  to  fisheries,  in  these  ri- 
vers, is  vested  in  the  state,  and  open  to  all.  It  is  unnecessary  to 
enumerate  at  this  time  the  rivers  which  may  be  called  principal, 
but  that  name  may  be  safely  given  to  the  Ohio,  Monongahela, 
Youhiogeny,  Jllleghany,  Susquehanna,  and  its  north  and  west 
branches,  Juniata,  Schuylkill,  Lehigh,  and  Delaware.  There  is 
one  decisive  reason  against  extending  the  common  law  to  Penn- 
sylvania^ and  that  is,  that  the  right  of  fishing  in  England  flows 
from  the  right  of  soil.  Now,  with  us,  it  never  has  been  supposed, 
from  the  earliest  times  to  the  present  moment,  that  the  owners  of 
land  on  the  bank  had  the  right  of  property  in  the  soil,  to  the  mid- 
dle of  the  river  in  front  of  their  land  ;  because,  if  they  had,  they 
would  have  a  right  to  the  islands  also,  contrary  to  universal  opi- 
nion and  practice.  These  islands  have  never  been  open  to  appli- 
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cants  under  the  common  terms  of  office,  either  under  the  proprie- 
tary or  state  government,  but  have  always  been  sold  on  special 
contract,  and  for  higher  prices  than  common;  whereas  the  lands 
on  the  banks  of  rivers  have  always  been  open  to  the  public  on  the 
usual  terms  and  at  the  usual  prices.  For  a  particular  account  of 
the  manner  in  which  islands  have  been  granted,  I  refer  to  the  case 
of  Hunter  v.  Howard,  10  Serg.  8f  Rawle,  243.  It  is  worthy  of 
observation,  also,  that  the  proprietaries  of  Pennsylvania,  and 
after  them  the  commonwealth,  which  succeeded  to  iheir  estate, 
exercised  the  right  of  granting  licenses  to  keep  ferries  over  rivers. 
Acts  of  assembly  granting  these  licenses,  with  respect  to  the  Sus- 
quehanna,  Monongahela,  Youghiogeny,  Ohio,  Schuylkill,  and 
Juniata,  will  be  found  in  2  Sm.  L.  81,  89,  232,  243,  269,  412; 
3  Sm.  L.  270,  258;  4  Sm.  L.  359,  484,  516.  As  for  the  soil 
over  which  our  great  rivers  flow,  it  has  never  been  granted  to  any 
one,  either  by  William  Penn,  or  his  successors,  or  the  state  go- 
rernment.  Care  seems  to  have  been  taken,  from  the  beginning, 
to  preserve  the  waters  for  public  uses,  both  of  fishery  and  naviga- 
tion ;  and  the  wisdom  of  that  policy  is  now  more  striking  than 
ever,  from  the  great  improvements  in  navigation  already  made 
and  others  in  contemplation,  to  effect  which  it  is  often  necessary 
to  obstruct  the  flow  of  the  water  in  some  places,  and  in  others  to 
divert  its  course.  It  is  true,  that  the  state  would  have  had  a  right 
to  do  these  things,  for  the  public  benefit,  even  if  the  rivers  had 
been  private  property ;  but  then  compensation  must  have  been 
made  to  the  owners,  the  amount  of  which  might  have  been  so 
enormous  as  to  have  frustrated,  or  at  least  checked  these  noble 
undertakings.  When  the  case  of  Carson  v.  Blazer  was  first  de- 
cided, some  persons  apprehended  scenes  of  confusion,  from  throw- 
ing open  the  right  of  fishery.  But,  on  the  contrary,  peace  and 
good  order,  to  a  degree  unknown  before,  have  been  the  conse- 
quences, and  the  decision  has  given  general-  satisfaction. 

The  counsel  on  both  sides  have  relied  on  several  acts  of  assem- 
bly which  have  been  made,  respecting  the  navigation  and  fisheries 
of  the  Schuylkill.  The  material  parts  of  these  acts  I  will  briefly 
notice.  On  the  14th  of  March,  1761,  1  Sm.  L.  235,  an  act  was 
passed,  the  object  of  which  was,  to  render  the  Schuylkill  naviga- 
ble. For  this  purpose  commissioners  were  appointed,  and  vested 
with  extensive  powers.  They  were  authorized  to  erect  dams, 
pens  for  water  locks,  or  any  other  works  whatever,  which  they 
might  think  most  fit  and  convenient,  to  answer  the  purposes  of 
improving  the  navigation,  also  to  make  towing-paths,  &c.  The 
same  act  prohibits  the  erection,  by  individuals,  of  any  wears, 
racks,  fishing-dams,  pounds,  or  other  devices,  by  which  the  fish- 
may  be  obstructed  in  their  passage  up  the  river, — provided,  that 
this  shall  not  be  construed  so  as  to  affect  the  right  before  given 
to  the  commissioners,  to  erect  dams,  &c.  Considering  the  whole 
of  this  act,  it  would  seem,  that  the  legislature  supposed  they  had 
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a  right  to  injure  the  fisheries  to  what  extent  they  pleased,  for  the 
purpose  of  improving  the  navigation  of  the  river,  without  making 
compensation  to  the  owners  of  lands  contiguous  to  it,  because  it 
is  evident  that  the  construction  of  dams  and  locks  was  in  con- 
templation, which  must  necessarily  obstruct  the  passage  of  fish 
Upwards.  By  the  act  of  the  9th  of  March,  1771,  1  Sm.  L.  314, 
it  was  enacted,  that  a  seine  should  be  drawn  only  once,  in  any  one 
pool  or  fishing  place,  from  twelve  o'clock  at  noon  of  one  day  to 
the  same  hour  of  the  next  day,  in  order  that  the  inhabitants  in  the 
upper  part  of  the  Schuylkill,  might  not  be  deprived  of  a  reasona- 
ble proportion  of  fish.  But  every  person  might  fish  with  a  hoop- 
net.  This  general  permission  to  fish  with  hoop-nets,  negatives 
the  exclusive  right  of  those  persons  who  owned  the  lands  adja- 
cent to  the  river.  But  the  acts  of  the  9th  of  March,  1786,  2  Sm. 
L.  370,  and  the  llth  of  dpril,  1793,  3  Sm.  L.  115,  speak  of  the 
proprietors  of  fisheries,  and  the  owners  of  fishing  places  or  parts 
used  as  fisheries.  And  by  these  expressions,  it  was  argued  by 
the  counsel  for  the  plaintiff,  the  right  to  fisheries  was  recognized. 
The  right  to  fisheries  certainly  was  recognized,  but  it  remains  to 
be  inquired  what  was  meant  by  a.  fishery.  And  I  apprehend  that 
by  a  fishery,  was  understood  the  exclusive  right  which  every 
owner  of  land  on  the  margin  of  the  river  has,  to  use  his  own  pro- 
perty for  the  purpose  of  drawing  a  seine,  or  practising  any  other 
device  for  the  catching  of  fish.  This  exclusive  right  gave  the 
proprietors  of  these  lands  such  great  advantages,  that  it  was  hard- 
ly worth  while  for  any  other  persons  to  attempt  to  fish  with  seines. 
The  right  of  property  on  the  front  of  the  river  was  valuable,  there- 
fore ;  it  was  called  a  fishery,  and  some  spots  remarkably  favoura- 
ble might  be  rented  for  considerable  sums  annually.  Nevertheless, 
as  the  entire  right  to  the  soil  and  water  of  the  river  remained 
vested  in  the  state,  for  the  benefit  of  the  public,  the  owners  of  the 
adjoining  lands  could  not  complain  that  their  property  was  in- 
vaded, if,  for  the  purpose  of  improving  the  navigation  (of  infinite- 
ly more  importance  than  fisheries,)  such  works  were  erected  under 
sanction  of  law,  as  obstructed  the  passage  of  fish.  But  as  the  va- 
lue of  these  lands  would  be  lessened  by  the  erection  of  such  works, 
although  the  public,  in  strict  justice,  might  not  be  bound  to  make 
compensation,  yet  it  might  perhaps  be  thought  reasonable  by  the 
legislature  to  make  it.  The  act  of  assembly  under  which  the  de- 
fendants erected  the  dam,  which  prevented  the  fish  from  passing 
up  as  high  as  the  land  of  the  plaintiff,  has  directed  compensation 
to  be  made  in  certain  cases,  and  whether  the  plaintiff  can  bring 
himself  within  either  of  these  cases,  is,  I  think,  the  only  question 
in  this  cause.  Let  us  examine  this  act,  then,  on  which  every  thing 
depends,  after  premising,  that  there  is  no  reason  why  the  court 
should  be  inclined  to  depart  from  the  common  meaning  of  words, 
•  in  order  to  introduce  what  is  sometimes  called  a  liberal  construc- 
tion in  favour  of  one  party  or  the  other.  The  plaintiff  may  think 
VOL.  xiv,  L 
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it  hard  if  his  land  should  be  deteriorated  in  value,  without  re- 
ceiving compensation ;  and  the  defendants  would  surely  have  cause 
to  complain  of  hardship,  if  after  engaging  in  an  enterprize  of  im- 
mense importance  to  the  public,  and  great  hazard  to  themselves, 
they  should,  by  a  forced  construction,  be  involved  in  damages  to 
an  unknown  amount,  not  contemplated  when  they  accepted  their 
charter.  In  the  9th  section  of  the  act,  (6  State  Laws,  258,)  autho- 
rity is  given  to  the  defendants,  **  their  superintendants,  surveyors, 
engineers,  artists,  and  workmen,  to  enter  upon  the  said  river 
Schuylkill,  to  open,  enlarge,  or  deepen  the  same,  in  any  part 
thereof  which  shall  appear  to  them  most  convenient,  for  opening, 
changing,  making  anew,  or  improving  the  channel,  and  also  to 
cut,  break,  remove,  and  take  away  all  trees,  rocks,  stones,  earth, 
ground,  sand,  or  other  material,  or  any  obstruction  or  impedi- 
ment whatever  within  the  said  river,  and  to  use  all  such  tim- 
ber, rocks,  stones,  gravel,  earth,  or  other  material  in  the  construc- 
tion of  their  necessary  works,  and  to  form,  make,  erect,  and  set 
up  any  dams,  locks,  or  any  other  device  whatsoever  which  they 
shall  think  most  fit  and  convenient  to  make  a  complete  slackwater 
navigation,"  &c.  And  by  the  10th  section,  which  bears  most  im- 
mediately on  the  case,  "  if  any  person  or  persons  shall  be  injured 
by  means  of  any  dam  or  dams  being  erected,  as  hereinafter  men- 
tioned, or  the  land  of  any  person  inundated  by  swelling  of  the 
water,  in  consequence  of  the  erecting  of  any  dam  or  dams,  or  any 
mill  or  other  water  works  injured  by  swelling  the  water  into  any 
tail  race  of  any  mill  or  other  water  works,  which  may  have  been 
erected  in  said 'river,  or  any  stream  of  water  emptying  into  the 
same;  and  if  the  president,  managers,  and  company  cannot  agree 
with  the  owner  or  owners  thereof,  on  the  compensation  to  be  paid 
for  such  injury,  the  same  proceedings  shall  be  had  as  is  directed 
in  the  llth  section  of  the  act,"  &c.  The  llth  section  authorizes 
the  defendants  to  enter  upon  and  occupy  all  land  which  shall  be 
necessary  and  suitable  for  erecting  of  any  lock,  sluice,  or  canal, 
and  directs  the  manner  of  ascertaining  the  compensation  for  the 
damages,  in  case  the  parties  cannot  agree  on  it.  The  13th  section 
authorizes  the  defendants  to  enter  upon  any  land  contiguous  and 
near  to  the  river,  and  take  and  carry  away  any  stone,  ground,  sand, 
or  earth,  making  amends  for  any  damages  that  may  be  done,  and 
directing  the  manner  of  ascertaining  the  damages,  if  the  parties 
cannot  agree  on  the  amount.  These  are  the  only  parts  of  the  act 
necessary  to  be  taken  into  consideration.  The  expressions  of  the 
lOth  section  are  remarkable, — u  if  any  person  shall  be  injured  by 
means  of  any  dam  being  erected,  as  hereinafter  mentioned." 
One  would  suppose  at  first,  that  the  words,  as  hereinafter  men- 
tioned, referred  to  dams;  but  it  appears  that  there  is  no  mention 
afterwards  of  the  erection  of  dams ;  the  power  to  erect  them  having 
been  previously  given  in  the  9th  section.  So  that,  in  strictness, 
the  words  as  hereinafter  mentioned  have  nothing  to  refer  to,  but 
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the  injury  done  by  means  of  the  dams.  The  different  kinds  of 
injury  arising  from  dams  are  afterwards  mentioned,  and  if  tlys  be 
the  true  construction,  all  injuries  to  fisheries  are  out  of  the  ques- 
tion, because  no  mention  is  made  of  them.  I  should  be  loth,  how- 
ever, to  rest  my  opinion  on  this  law  on  such  a  criterion.  I  choose 
rather  to  collect  the  intention  of  the  legislature  from  a  more  en- 
larged view  of  the  subject.  And,  first,  as  different  kinds  of  injury 
arising  from  dams,  are  specified,  it  is  extraordinary  that  fisheries 
should  not  have  been  mentioned,  if  intended  to  be  included ;  be- 
cause it  could  not  have  escaped  the  attention  of  the  legislature, 
that  all  lands  suitable  for  drawing  a  seine,  would  be  rendered  less 
valuable,  when  fish  should  cease  to  ascend  the  river.  The  next 
ob'servation  that  arises,  is,  that  all  the  injuries  mentioned  in  the 
act,  are  those  which  are  done  to  property  immediately, — such  as 
the  inundation  of  land,  the  swelling  of  the  water  into  the  tail  races 
of  mills  or  other  water  works,  the  carrying  of  a  canal  or  lock 
through  a  man's  land,  or  the  taking  away  of  ground,  earth,  stone, 
or  other  material.  These  are  palpable  and  direct,  so  that  there 
can  be  no  dispute  about  the  injury,  though  there  may,  as  to  the 
quantum.  This  is  the  line,  then,  which  seems  to  have  been 
marked  by  the  legislature.  Compensation  shall  be  made  for  all 
damage  arising  from  immediate  injury  to  property,  but  not  for 
any  damage  where  there  is  no  legal  injury,  which  is  called  dam- 
num  sine  injuria.  And,  upon  reflection,  we  shall  find  that  this 
was  a  wise  restriction.  There  would  be  no  end  to  damages  for 
injuries  considered  in  the  most  extensive  sense  of  the  word.  For 
not  only  may  the  owners  of  land  contiguous  to  the  river,  complain 
of  injury  by  the  obstruction  to  the  ascent  offish,  but  also  all  other 
persons  living  in  towns  or  lands  near  the  river.  All  these  per- 
sons feel  the  loss  of  fish.  They  either  cannot  get  them  at  all,  or 
must  pay  a  higher  price  for  them.  All  persons  accustomed  to 
fish  with  an  angle,  or  a  hoop  net,  may  truly  say  they  are  injured. 
There  are  other  kinds  of  injury  too,  sustained,  particularly  by  the 
owners  of  lands  on  the  river,  between  the  Fairmounl  dam  and 
the  Lower  Falls.  All  these  persons  have  lost  the  benefit  of  na- 
vigation free  from  toll,  in  batteaus,  flats,  Sec.  which  was  very  use- 
ful, as  it  served  for  carrying  produce  to  market,  and  bringing  up 
manure  for  their  lands.  Yet  it  has  not  been  contended  that  for 
such  injuries  compensation  is  to  be  made.  Suppose  the  health  of 
the  country  to  be  injured  by  the  evaporation  from  the  dams.  Is 
compensation  to  be  made  for  this,  the  greatest  of  all  injuries  ?  I 
presume  not.  Where,  then,  are  we  to  stop,  or  what  is  to  be  the 
boundary,  if  we  go  beyond  the  line  which  I  have  mentioned  ?  I 
confess  I  should  be  at  a  loss  to  fix  any  other.  The  plaintiff  re- 
tains the  complete  ownership  of  his  land,  and  the  exclusive  right 
of  using  it  for  the  purpose  of  a  fishery.  There  will  still  be  fish, 
which  remain  all  the  year  in  the  river*  though  the  ascent  of  those 
from  the  sea  is  stopped.  The  value  of  his  land  is  lessened)  and 
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that  is  his  misfortune.  But  it  is  lessened  by  an  accidental  cir- 
cums^tance.  No  property  has  been  taken  from  him.  He  had  no 
property  either  in  the  fish,  or  the  river.  And  he  was  bound  to 
know  the  law,  by  which  the  river  remained  public  property,  and 
of  course  all  emoluments  from  fisheries  were  precarious.  Upon 
full  consideration,  it  is  the  unanimous  opinion  of  this  court,  our 
brother  GIBSON  included,  who  is  now  absent,  that  the  plaintiff  has 
suffered  no  injury  intended  to  be  compensated  by  the  act  of  as- 
sembly, and  therefore  the  judgment  of  the  Court  of  Common 
Pleas  shoxild  be  affirmed. 

Judgment  affirmed. 


[PHILADELPHIA,  ArHIL  15,  1826.] 

STEELE  against  THOMPSON. 

IN   ERROR. 

Testator  devised  as  follows:  "  As  touching  all  ray  worldly  substance  with  which  it 
has  pleased  God  in  this  life  to  bless  me,  I  give,  bequeath,  and  dispose  of  the 
same  as  follows :  /  make  over  and  bequeath  to  my  son  George,  the  plantation  I 
now  live  on,  tv/uch  hath  two  deeds."  He  then  gave  and  bequeathed  to  his  son 
John  another  plantation,  and  a  third  to  two  of  his  daughters,  and  to  his  other 
daughters  he  gave  money  legacies.  The  personal  estate  he  directed  to  be  kept 
together,  to  maintain  and  school  the  children,  as  formerly,  till  George  came  of  age, 
when  it  was  to  be  divided  into  three  parts,  one  of  which  was  to  go  to  his  wife, 
and  the  other  two  to  his  two  sons,  George  and  John.  And  after  George  came  of 
age,  the  testator's  wife  was  to  have  such  part  of  the  house  as  she  pleased,  while 
she  lived  a  widow.  Held,  that  George  took  only  an  estate  for  life. 

The  acknowledgment  of  a  deed  by  a  feme  covert  is  not  good,  unless  it  be  ex- 
pressed in  the  certificate  of  the  magistrate  who  took  her  acknowledgment,  that 
the  contents  of  the  deed  were  made  known  to  her. 

WRIT  of  error  to  the  Court  of  Common  Pleas  of  Chester  county, 
in  an  action  of  ejectment  brought  by  Ruth  Thompson,  the  defend- 
ant in  error,  against  the  plaintiff  in  error,  John  D.  Steele,  to  re- 
cover four  hundred  and  ten  acres  of  land  in  West  Bradford  town- 
ship, which  the  plaintiff  below  claimed  as  one  of  the  children  and 
heirs  at  law  of  George  Liggett  the  elder,  who,  being  seized  of  the 
premises  in  question,  by  his  will,  dated  October  1st,  1758,  de- 
vised the  same  to  George  Liggett  the  younger,  by  the  following 
words:  "And,  as  touching  my  worldly  substance,  with  which  it 
hath  pleased  God  in  this  life  to  bless  me,  I  give,  bequeath,  and 
dispose  of  the  same  in  the  following  manner,  that  is  to  say,  I  make 
over  and  bequeath  to  my  son  George  Liggett  the  plantation  I 
now  live  on,  which  hath  two  deeds."  He  then  devises  as  follows: 
*'  Also,  I  give  and  bequeath  to  my  son  John  the  plantation  in  East 
Nantmill  township  in  the  aforesaid  county ;  also,  I  leave  my 
daughters,  Rachael  and  Margaret,  the  plantation  in  East  Fallow- 
field  township,  the  county  aforesaid."  To  his  daughters,  Mary, 
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Puth,  dnn,  and  Rebecca,  he  then  gives  legacies  of  fifty  pounds 
each,  to  be  paid  when  they  respectively  come  of  age;  and  also  fifty 
pounds  to  his  daughter,  Elizabeth  MlKinhy,  and  ten  pounds  to 
his  grandson,  George  M'Kinley,  to  be  paid  when  he  is  of  age. 
The  personal  estate  was  directed  to  be  kept  together  to  maintain 
and  school  the  children,  as  formerly,  until  George  should  come  of 
age,  and  then  divided  into  three  parts,  one  of  which  was  given  to 
the  testator's  wife,  one  to  his  son  George,  and  one  to  his  son  John; 
but  if  it  should  amount  to  more  than  fifty  pounds  each,  the  over- 
plus was  to  go  as  directed  by  the  will.  After  George  came  of  age, 
the  testator's  wife  was  to  have  such  part  of  the  house  as  she  pleased, 
while  she  lived  a  widow. 

George  Liggett  the  elder  died,  leaving  several  children,  of 
whom  the  defendant  in  error,  who  intermarried  with  John  Thomp- 
son, since  deceased,  was  one. 

By  a  release,  bearing  date  the  25th  of  January,  1772,  the  de- 
fendant in  error,  together  with  her  husband  and  several  other  heirs 
of  George  Liggett  the  elder,  relinquished  all  claim  to  the  premises 
in  question  to  George  Liggett  the  younger.  This  release  was  ac- 
knowledged on  the  2d  of  Jlpril,  1774,  the  defendant  then  being  a 
feme  covert,  before  William  Clingan,  esquire,  a  justice  of  the 
peace,  who  certified,  "that  the  above  named  Joseph  M'-Kinley  and 
Elizabeth  his  wife,  James  Gondie  and  Rachael  his  wife,  James 
Caldwell,  and  Mary  his  wife,  John  Thompson  and  Ruth  his  wife, 
Jlnna  Stanett,  and  John  Liggett,  did  acknowledge  the  above 
written  instrument  of  writing  to  be  their  act  and  deed,  and  desired 
the  same  might  be  recorded,  the  said  Rachael,  Elizabeth,  Mary, 
and  Ruth  being  of  full  age,  and  by  me  privately  and  apart  examined, 
did  say,  that  they  and  each  and  every  of  them  did  execute  the  same 
of  their  own  free  will  and  accord,  without  any  compulsion  whatso- 
ever." 

The  plaintiff  in  error  held  under  a  title  derived  from  George 
Liggett  the  younger,  who  died  before  the  action  was  brought.  On 
the  trial  in  the  court  below,  he  contended,  first,  That  by  the  will 
of  George  Liggett  the  elder,  an  estate  in  fee  simple  passed  to 
George  Liggett  the  younger;  and,  secondly,  That  the  certificate 
of  the  acknowledgment  of  the  release  by  the  defendant  in  error, 
was  sufficient  to  divest  her  interest  as  a  feme  covert,  under  the  act 
of  assembly. 

The  court  having  charged  against  him  on  both  points,  the  jury 
found  a  verdict  for  the  plaintiff  below,  for  one  ninth  part  of  the 
premises.  The  defendant  below,  having  excepted  to  the  opinion 
of  the  court  on  both  points,  sued  out  a  writ  of  error. 

Dillingham  and  Rawle,  for  the  plaintiff  in  error. 

1.  If  the  will  of  George  Liggett  the  elder  be  construed  as  pass- 
ing an  estate  for  life  only  to  George  the  younger,  it  is  a  case  of 
extreme  hardship  to  the  plaintiff  in  error,  who  has  paid  a  valuable 
consideration,  made  valuable  improvements,  and  held  the  land 
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thirty  years.  But  there  is  enough  in  the  will  to  show  that  the  in- 
tention of  the  testator  clearly  was  to  give  a  fee  simple,  and  that 
intention  must  govern,  if  not  contrary  to  any  rule  of  law.  It  is 
the  will  of  a  father  of  a  family,  made  in  his  last  illness,  written 
probably  by  himself,  a  very  illiterate  man.  He  first  declares  his 
intention  to  dispose  of  all  his  worldly  substance,  which  is  equiva- 
lent to  a  declaration  of  an  intent  to  dispose  of  his  whole  estate, 
words  which  have  more  weight  in  devises  by  a  father  to  his  chil- 
dren than  in  other  cases.  Caldwell  v.  Ferguson,  2  Yeates,  380. 
Worldly  substance  is  the  same  as  property,  and  property  means 
estate.  Rosetter  v.  Simmons,  6  Serg.  fy  Rawle,  456.  That  the 
introductory  words  alone  would  give  a  fee  is  not  contended,  but 
here  there  is  much  more.  The  words  "  make  over"  signify  more 
than  bequeath,  and  imply  the  whole  of  the  testator's  interest.  And 
when  he  makes  over  the  plantation,  "  which  hath  two  deeds," 
he  evidently  intended  to  give  all  the  estate  conveyed  by  those  two 
deeds.  These  words  are  not  descriptive,  but  refer  to  the  quantity 
of  interest.  The  locality  of  the  devise  had  been  previously  .fixed 
by  the  words,  "the  plantation  I  now  live  on."  Words  of  inhe- 
ritance are  not  necessary  in  a  will  to  pass  a  fee.  " All  my  real  and 
personal  property"  are  sufficient  for  that  purpose.  Morrison  v. 
Semple,  6  Binn.  97.  A  devise  of  an  improvement  gives  a  fee. 
Anonymous,  3  Dall.  477.  So,  "all  the  remainder  and  residue 
of  all  the  effects,  both  real  and  personal,  of  .which  I  shall  die  pos- 
sessed." Hogan  v.  Jackson,  Cowp.  29.9.  The  words,  "My  pro- 
perty, afier  my  debts  are  paid,  I  give  and  bequeath  to  my  beloved 
wife,"  pass  a  fee  simple.  Jackson  v.  Housel,  17  Johns.  281.  See 
also,  6  Cruise,  260.  Jackson  v.  Merrill,  6  Johns.  185,  note,  (2d 
Edit.}  Car  dwell  v.  Ferguson,  2  Yeates,  380.  Frogmorton  v. 
Halliday,  3  Burr.  1618.  Bailis  v.  Gale,  2  Tes.  48.  Cas.  Temp. 
Talb.  157.  Moore,  b73  French  v.  M'llhenny,  2  Binn.  13. 
Clayton  \.  Clayton,  3  Binn.  476.  Cassell  v.  Cook,  8  Serg.  S? 
Rawle,  288.  M1- Williams  v.  Martin,  12  Serg.  §•  Rawle,  269. 
Other  parts  of  the  will  show  an  intent  to  give  a  fee.  The  testator 
provides  for  all  his  other  children,  and  evidently  did  not  mean  to 
make  an  inadequate  provision  for  George,  which  would  be  the  case 
if  he  took  only  an  estate  for  life.  The  personal  estate  is  to  be  kept 
together  to  maintain  and  school  the  children,  as  formerly,  until 
George  comes  of  age;  that  is,  they  are  to  be  kept  on  George's 
estate.  There  is  a  devise,  too,  to  the  testator's  wife,  of  part  of  the 
dwelling-house,  expressly  during  widowhood,  which  brings  it 
within  that  class  of  cases  which  go  to  establish  the  position,  that 
where  A.  devises  land  to  R.  fur  life,  and. the  rest  of  all  his  lands 
to  C.,  a  remainder  in  fee  passes  to  C.  Alley n.  28.  Cooke  v.  Gerrard, 
1  Lev.  212.  Wilson  v.  Robinson,  2  Lev.  91.  2  Vent.  285.  Cro. 
Eliz.  524.  Hope  v.  Taylor,  1  Burr.  268.  This  view  of  the  will 
is  strengthened  by  the  circumstance,  that  there  is  no  residuary  de- 
vise of  the  land. 
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2.  The  certificate  of  the  acknowledgment  of  the  release,  contains 
enough  to  divest  the  defendant  in  error  of  her  estate.  The  precise 
point  in  which  it  is  supposed  to  be  defective,  viz.  in  omitting  to 
state  that  "the  contents  of  the  deed  were  made  known  to  her," 
has  never  been  expressly  decided,  though  there  have  been  dicta 
on  the  subject.  In  M'Intyre  v.  Ward,  5  Binn.  296,  the  Chief 
Justice  expressly  reserves  his  opinion  on  this  question  It  is  the 
duty  of  the  justice  to  make  known  the  contents  of  the  deed,  and 
it  should  be  presumed  he  did  his  duty.  The  certificate  states,  that 
she  acknowledged  she  had  executed  the  above  instrument,  which 
amounts  to  an  acknowledgment  that  she  knew  its  contents.  Davy 
v.  Turner,  I  Ball.  11.  tfct  of  the  24M  of  February,  1770. 
Purd.  Dig.  111.  Watson  v.  Bailey,  1  Binn.  470.  Shu  Her  v. 
Brand,  6  Binn.  435.  Evans  v.  The  Commonwealth,  4  Serg.  Sf 
Rawle,  272.  Watson  v.  Mercer,  6  Serg.  fy  Rawle,  49.  Fowler 
v.  M'Clurg,  Id.  143  Jourdan  v.  Jourdan,  9  Serg.  Sf  Rawle, 
268.  Talbot  v.  Simpson,  1  Peters,  190.  Kirk  v.  Dean,  2  Binn. 
341.  3  Jim.  Dig.  321,  pi.  104,  105.  2  Harr.  $•  M'Hen.  38. 
Jackson  v.  Gumaer,  2  Cowen,  552. 
Edwards,  for  the  defendant  in  error. 

1.  The  intent  of  the  testator  must  be  drawn  from  his  language, 
and  unless  he  has  used  words  sufficient  to  convey  the  inheritance, 
George  Liggett  took  only  an  estate  for  life.  The  law  will  not 
disinherit  -the  heir  without  apt  words.  Devise  to  testator's  wife 
for  life,  and  immediately  after  her  decease  to  his  son  Paul,  all 
his  land  at  «/#.,  and  five  shillings  to  his  heir  at  law  and  other  chil- 
dren; Paul  takes  an  estate  for  life  only.  Roe  v.  Bolton,  2  Bl.  Rep. 
1045.  A  devise  to  one  without  words  of  limitation,  is  to  be  con- 
strued a  life  estate  only,  unless  it  clearly  appears  from  other  parts 
of  the  will  that  more  was  intended.  Bowes  v.  Blackett,  Cowp. 
235.  An  introductory  clause,  "as  touching  the  disposition  of  all 
my  worldly  estate,"  is  not  sufficient  to  give  a  fee  where  the  devise 
is  in  general  terms,  without  words  of  limitation.  Frogmorton  v. 
Wright,  2  Bl.  Rep.  889.  Busby  v.  Busby,  1  Dull.  226.  There 
is  nothing  in  the  words  "  make  over,"  used  in  this  devise,  to  en- 
large it  to  a  fee.  In  subsequent  devises  to  other  children,  to  whom 
he  certainly  intended  to  give  the  same  quantity  of  estate,  the  tes- 
tator in  one  instance  uses  the  word  bequeath,  and  in  another  leave. 
Neither  is  there  any  thing  in  the  words,  "  which  hath  two  deeds," 
for  they,  are  purely  words  of  description. 

2.  Whether  the  acknowledgment  was  good,  depends  on  the  act 
of  the  24th  of  February,  1770.  It  does  not  appear  that  the  hus- 
band was  not  present  at  the  examination.  The  expressions  of  the 
certificate  are,  "  in  private  and  apart."  Nor  does  it  appear  that 
the  contents  of  the  deed  were  made  known  to  the  defendant  in  er- 
ror. This  court  has  repeatedly  decided,  as  appears  from  the  cases 
cited  on  the  opposite  side,  that  it  must  appear  on  the  face  of  the 
certificate,  that  all  the  directions  of  the  act  of  assembly  have  been 
complied  with. 
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TILGHMAN,  C.  J.  The  principal  point  in  this  cause  arises  on  the 
will  of  George  Liggett  the  elder,  deceased,  and  the  question  is, 
whether  an  estate  in  fee,  or  for  life  only,  passed  by  the  devise  to 
George  Liggett,  junior,  son  of  the  testator.  The  will  begins  with 
the  usual  introductory  words,  "As  touching  my  worldly  substance 
with  which  it  hath  pleased  God  in  this  life  to  bless  me,  I  give,  be- 
queath, and  dispose  of  the  same  in  the  following  manner."  Then 
comes  the  devise  to  the  testator's  son  George,  in  the  following 
words, — "  I  make  over  and  bequeath  to  my  son  George  Liggett, 
the  plantation  I  now  live  on,  which  hath  two  deeds."  Immedi- 
ately after  this  are  the  following  devises :  a  Also,  I  give  and  be- 
queath to  my  son  John,  the  plantation  in  East  Nantmill  town- 
ship, in  the  aforesaid  county;  also,  I  leave  my  daughters,  Rachael 
and  Margaret,  the  plantation  in  East  Fallowfield  township,  in 
the  aforesaid  county."  Legacies  of  fifty  pounds  a-piece  are 
then  given  to  the  testator's  daughters,  Mary,  Jinn,  Ruth,  and 
Rebecca^  to  be  paid  when  they  respectively  come  of  age,  and  also 
fifty  pounds  to  his  daughter  Elizabeth  M'Kinley,  and  ten  pounds 
to  his  grandson  George  M'-Kinley^  to  be  paid  when  he  is  of  age. 
The  personal  estate  is  directed  to  be  kept  together  to  maintain 
and  school  the  children,  as  formerly,  until  George  comes  of  age, 
and  then  divided*  in  three  parts, — one  to  the  testator's  wife  Eliza- 
beth, one  to  his  son  George,  and  one  to  his  son  John;  but  if  it 
amounts  to  more  than  fifty  pounds  a-piece,  then  the  overplus  to 
go  as  directed  by  the  will.  And  after  George  came  of  age,  the 
testator's  wife  was  to  have  such  part  of  the  house  as  she  pleased, 
while  she  lived  a  widow.  These  are  all  the  parts  of  the  will  which 
can  throw  any  light  on  the  devise  to  George,  the  son. 

I  have  considered  this  case  with  a  strong  inclination  to  give  an 
estate  in  fee,  to  George  and  the  other  devisees  of  the  real  estate, 
but  I  have  not  been  able  to  find  enough  to  justify  the  construction 
I  wished  to  adopt.  I  agree  that  the  construction  is  to  be  governed 
by  the  will  of  the  testator,  where  it  plainly  appears;  but  then,  it 
must  appear  from  the  words  of  the  will,  and  not  from  conjecture. 
I  take  the  rule  to  be,  that  where  a  devise  is  made  in  words,  from 
which  the  law  implies  an  estate  for  life,  and  no  words  of  limitation 
are  added,  the  devisee  can  take  only  an  estate  for  life.  But  as  no 
technical  words  are  necessary  to  show  an  intent  to  give  a  fee,  any 
words  which  show  such  intent  are  sufficient.  If,  for  instance,  the 
testator  should  say,  I  give  to  such  a  one  an  estate  in  fee  simple, 
or  for  ever,  a  fee  simple  would  pass.  So,  where  the  words  show 
an  intent  to  give  the  whole  estate,  or  the  whole  property.  In 
Hogan  v.  Jackson,  Cowp.  299,  the  devise  was,  of  "all  the  re- 
mainder and  residue  of  all  the  effects,  both  real  and  personal,  of 
which  I  shall  die  possessed."  Held,  that  the  devisee  took  a  fee. 
In  Morrison  v.  Semple,  6  Binn.  94,  a  devise  of  all  the  testator's 
real  and  personal  property,  was  construed  a  fee.  The  same  con- 
struction was  put  on  the  word  property  by  the  Supreme  Court  of 
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New  York,  in  Jackson  v.  Housel,  17  Johns.  281.    So,  a  devise  of 
"  an  improvement  "  has  been  held  to  pass  a  fee  in  Pennsylvania, 
1  Dal!.  477,)  because,  by  an  improvement  is  understood  all  the 
right  which  a  man  has  to  land,  by  virtue  of  an  improvement  made 
on  it.     In  all  these  cases,  the  words  indicating  a  fee  simple  were 
applied  directly  to  the  devise  itself,  and  left  no  room  for  conjec- 
ture.    The  intent  was  plain,  to  give  the  testator's  whole  interest 
in  the  land  devised.     The  same  intent  appears  in  a  devise  of  all 
one's  lands  of  inheritance,    Whitlock  v.  Harding,  Moo.  S73V  or 
in  a  devise  of  all  the  estate  I  bought  of  Jl.   JBailes  v.  Gale,  2  Ves. 
48.    But  where  the  words  are  only  descriptive  of  the  situation  .of 
the  land  devised,  and  not  indicative  of  the  quantity  of  estate 
intended  to  be  given,  a  fee  simple^will  not  pass,  because  no  intent 
appears  to  give  such  an  estate.     "  I  devise  all  my  estate  at  such 
a  place'7 — this  carries  a  fee.  Ibbotson  v.  Beckwith,  Cos.  Temp. 
Talb.  157.    But,  u  I  devise  all  my  land,  at  such  a  place,"  gives 
only  an  estate  for  life.     Where  no  words  of  limitatioa  are  added 
to  a  devise  for  life,  the  case  cannot  be  helped  by  conjectures 
founded  upon  other  parts  of  the  will,  not  applicable  to  the  devise 
in  question,  from  which  it  might  seem  probable  that  he  intended 
to  give  a  fee.     As,  where  there  was  a  devise  of  ten  shillings  to 
the   heir  at  law,  this  was  not  thought  sufficient  to  increase  a  de- 
vise, without  words  of  limitation  in  a  preceding  part  of  the  will, 
to  an  estate  of  inheritance.     That  the  intent  was,  to  give  an  inhe- 
ritance, was  highly  probable;  but  something  more  was  necessary: 
there  were  no  words  which  gave  the  inheritance  to  any  other  per- 
son, and  therefore  it  descended  to  the  heir.     There  have  been  va- 
rious  opinions  concerning  the  inferences  which  may  be  drawn' 
from  the  introduction  of  a  will,  where  it  expresses  an  intent  to  ' 
dispose  of  the  whole  estate.     In  connexion  with  other  circum- 
stances, such  an  introduction  may  be  worthy  of  consideration,  but 
the  better  opinion  seems  to  be,  that  there  is  not  much  in  it,  because 
it  is  generally  considered  by  the  drawer  of  the  will  as  matter  of 
form,  and  put  down  of  course,  before  he  begins  to  express  the  will 
of  the  testator;  and  because  it  cannot  be  doubted,  that  most  men 
when  they  make  their  wills,  do  intend  to  dispose  of  their  whole 
estate,  whether  they  say  so  or  not.     I  am  sensible,  that  in  some 
courts,  there  has  been  a  pretty  strong  current  in  favour  of  con- 
struing a  devise  to  be  a  fee,  without  words  of  limitation,  from  a 
supposition,  that  such  was  the  intent  of  the  testator.     I  believe, 
that  in  truth,  such  often  is  the  intent — but  I  object  to  conclu- 
clusions  founded  on  mere  conjecture;  because  they  render  the 
law  uncertain,  and  leave  too  much  to  the  humour  of  the  judge, 
and  I  think  I  am  supported  in  my  objection,  by  the  opinion  which 
has  generally  prevailed  in  this  state.     We   seem  to  have  been 
more  steady  in  our  notions  on  this  point,  than  some  of  our  neigh- 
bours, and  to  have  thought  it  .prudent  to  adhere  to  the  law,  as  \ve 
had  it  from  England,  at  the  time  of  our  revolution.  Roe  v.  Blac- 
VOL.  xiv,  M 
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Tte.it ',  1  Cowp.  235,  was  decided  in  1775,  the  year  before  our  de- 
claration of  independence;  and  there  the  opinion  delivered  by 
Lord  MANSFIELD  was,  "  that  in  order  to  make  a  devise  of  lands, 
without  any  limitation,  a  fee,  such  an  intention  must  appear  as 
to  satisfy  the  conscience  of  the  court,  in  presuming  it.  If  it  is 
only  problematical,  the  rule  of  law  must  take  place."  And  in 
Frogmorton  v.  Wright,  decided  in  1?73,  2  W.  Bl  889,  where  the 
will  had  the  introductory  words,  "as  touching  the  disposition  of  all 
my  temporal  estate,  &c."  after  which  the  testator  made  a  devise  to 
his  nephew  A.  of  "  two  houses,  with  a  croft  and  appurtenances,'" 
it  was  held  that  he  took  but  for  life.  And  DE  GKEY,  C.  J.,  thus 
expressed  himself:  u Though  the  probable  intent  of  the  testator 
was  an  absolute  disposition,  yet  it  is  not  a  certain  intent,  nor  is 
it  a  legal  disposition.  There  is  no  case  where  the  introduction 
of  the  will  only,  has  been  held  to  give  a  fee,  and  though  some- 
times the  devise  of  an  estate  may  carry  a  fee  simple,  yet  a  devise 
of  a  house  will  not  do  it."  I  am  aware  that  in  the  case  of  French 
v.  M'llhenny,  2  Sinn.  13,  this  court  departed  from  what  I  sup- 
pose to  be  the  true  rule  of  construction.  But  the  court  was  not 
unanimous  in  its  opinion.  And  certainly  the  authority  of  that 
case  was  much  shaken  by  the  judgment  in  Clayton  v.  Clayton,  3 
Binn.  476.  Indeed,  it  appears  plainly  by  the  opinion  of  Judge 
BRACKENRIDGE,  in  the  latter  case,  that  while  he  himself  adhered 
to  French  v.  M'Hkenny,  he  considered  Judge  YEATES  as  giving 
it  up.  As  Clayton  v.  Clayton  has  a  strong  bearing  on  the  case 
before  us,  I  will  give  the  words  of  the  devise.  u  I  give  and  be- 
queath unto  Sarah  Evans,  wife  of  James  Evans,  and  grand- 
daughter of  my  sister  Margaret  Jones,  and  to  her  children,  the 
plantation  they  now  live  upon,  being  the  same  that  I  bought  of 
Joseph  Jones,  containing  one  hundred  and  seventy-five  acres,  for 
the  use  of  her  the  said  Sarah  Evans  during  her  life,  and  imme- 
diately after  her  decease,  to  be  equally  divided  among  the  sur- 
viving children  of  her  the  said  Sarah  Evans."  Here,  certainly, 
was  a  strong  probability,  from  the  circumstance  of  the  children 
taking  nothing  until  the  death  of  their  mother,  and  then  having 
the  estate  divided  among  them,  that  a  fee  simple  was  intended  for 
them.  Yet,  as  the  intent  was  not  certain,  and  did  not  appear  from 
the  words  of  the  will,  it  was  held  that  they  took  but  for  life.  To 
examine  all  the  cases  on  this  subject  reported  in  the  English  and 
American  books,  would  be  a  task  both  endless  and  useless;  for  it- 
cannot  be  denied,  that  they  are  not  to  be  reconciled.  I  have  cited 
such  as  I  think  to  be  of  good  authority,  and  sufficient  to  support 
the  rule  of  construction  applicable  to  the  case  before  us,  and  will 
u<>w  make  some  remarks  on  the  will  of  George  Liggett,  in  order 

re  whether  an  intent  to  give  a  fee  is  sufficiently  manifest,  not- 
v\  'thstunding  the  want  of  words  of  limitation.  .  As  to  the  intro- 

tory  words,  having  already  fully  expressed  my  sentiments  of 
rh'-ir  value,  1  have  nothing  to  add  on  that  head.     Next  are  to  be 
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considered  some  words  in  the  devise  to  George,  which  the  coun- 
sel for  the  defendant  thought  to  be  important,  though,  they  have 
not  struck  me  as  so.  I  allude  to  the  words,  "  /  make  over  and 
bequeath."  Now,  it  is  clear  enough  that  these  words  are  used  as 
synonimous ;  because  the  testator  had  no  intention  of  making 
over,  otherwise  than  by  his  will,  nor  have  we  any  warrant  for  say- 
ing, that  a  more  extensive  meaning  should  be  given  to  the  words 
make  over,  than  the  word  bequeath.  Nay,  more,  it  is  evident 
that  a  more  extensive  meaning  was  not  intended,  because,  in  the 
devises  immediately  following,  to  his  son  John,  and  daughters 
Rachael  and  Margaret,  the  words  make  over  are  omitted.  The 
expressions  are,  u  /  bequeath  to  my  son  John"  and,  "  /  leave  to 
my  daughters  Rachael  and  Margaret"  But  it  cannot  seriously  be 
supposed  that  the  testator  intended  one  kind  of  estate  for  George, 
and  another  for  John,  Rachael,  and  Margaret.  Something  was 
said  of  an  implication  arising  from  the  testator's  describing  the 
plantation  devised  to  George,  as  having  two  deeds.  But  this  is 
mere  matter  of  description,  for  the  purpose  of  identifying  this 
plantation,  and  distinguishing  it  from  the  other  lands  of  the  testa- 
tor. It  would  be  forcing  the  words  from  their  natural  meaning, 
to  construe  them  as  giving  the  whole  quantity  of  estate  conveyed 
by  these  deeds.  Stress  was  laid,  also,  on  that  part  of  the  will,  by 
which  it  is  ordered,  that  after  George  comes  of  age,  the  testator's 
wife  was  to  have  such  part  of  the  house  as  she  pleased,  while  she 
lived  a  widow.  If  this  provision  was  inconsistent  with  the  devise 
of  a  life  estate  to  George,  I  grant  that  it  would  show  an  intent  to 
give  him  an  inheritance.  As  where  land,  having  been  devised  to 
one  without  words  of  limitation,  the  devisee  is  afterwards  ordered 
to  pay  a  gross  sum  to  another,  there  would  be  an  inconsistency  if 
the  devisee  took  less  than  an  estate  of  inheritance,  because,  other- 
wise, it  might  happen  that  he  would  be  a  loser  by  the  devise.  But 
I  see  no  inconsistency  between  a  life  estate  to  George  and  this 
privilege  granted  to  the"  widow  ;  because  she  would  enjoy  it  after 
George's  death,  even  though  he  took  but  an  estate  for  life.  The 
intent  of  the  testator  was,  that  the  family  should  be  kept  together, 
and  the  personal  estate  preserved  for  their  use,  till  George  came 
of  age,  and  then  things  were  to  be  put  on  a  different  footing. 
George  being  of  age,  could  take  possession  of  his  estate,  the  per- 
sonal property  was  to  be  divided,  and  the  widow  to  have  such 
apartments  in  George's  house  as  she  chose,  for  her  residence. 
And  all  this  might  very  well  be,  and  yet  George  take  no  more  than 
a  life  estate.  I  am  of  opinion,  therefore,  that  he  took  but  for  life, 
the  immediate  devise  to  him  giving  him  no  more,  and  no  plain 
intent  to  give  an  inheritance  being  expressed,  or  fairly  deducible 
from  any  other  part  of  the  will.  I  have  been  induced,  in  conse- 
quence of  a  difference  in  opinion  which  I  regret,  to  say  much  more 
on  the  subject  of  this  devise,  than  I  should  otherwise  have  thought 
necessary,  or  even  proper. 
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Another  point  which  arose  on  the  trial  of  this  cause,  in  the 
Court  of  Common  Pleas,  was,  whether  the  acknowledgment  of  a 
deed  by  a  feme  covert  be  good,  unless  it  be  expressed  in  the  cer- 
tificate of  the  magistrate  who  took  her  acknowledgment,  that  the 
contents  of  the  deed  were  known  to  her.  In  delivering  my  opi- 
nion in  M'Intire  v.  Ward,  5  Sinn.  296,  I  desired  it  to  be  under- 
stood, that  I  did  not  consider  this  question  as  having  been  decided 
in  Watson  v.  Bailey.  But  the  acknowledgments  of  femes  covert 
have  frequently  been  brought  before  the  court  since,  and  I  take 
the  principle  to  have  been  established,  that  it  must  appear  on  the 
face  of  the  certificate  that  the  directions  of  the. act  of  assembly 
have  been  substantially  complied  with.  Now,  the  act  directs  that 
the  magistrate  shall  read  to  the  wife,  or  otherwise  make  known  to 
her  the  full  contents  of  the  deed.  If  he  had  certified  that  the 
contents  were  known  to  her,  without  saying  expressly  that  they 
were  made  known  by  him,  it  would  have  been  sufficient;  because 
the  fair  presumption  would  have  been,  that  he  had  informed  her 
of  the  contents.  But,  in  the  certificate  before  us,  no  mention 
whatever  is  made  of  the  contents  of  the  deed  being  known  to  the 
feme  covert.  The  part  omitted  was  material,  and  therefore  I  am 
of  opinion  that  the  acknowledgment  was  bad. 

It  is  proper  to  add,  that  Judge  GIBSON,  who  is  not  present,  con- 
curs in  the  opinion  I  have  just  delivered,  on  both  points. 

The  judgment  of  the  Court  of  Common  Pleas  is  to  be  affirmed. 

DUNCAN,  J.  In  order  to  ascertain  the  intention  of  this  testator, 
every  expression  is  to  be  considered,  circumstances  twisted  toge- 
ther, and  the  sense  of  every  word  weighed  in  the  sense  he  has 
used  it.  We  are  not  fettered,  nor  our  understandings  chained 
down  by  any  rigid  rules  of  technical  limitation.  It  is  simply  an 
inquiry, — what  did  the  man  iniend  by  the  devise  of  his  plantation 
to  his  son  George?  Did  he  mean  to  devise  to  him  a  life  estate, 
or  to  give  him  the  same  interest  he  had  in  it,  to  be  enjoyed  by 
him  under  all  the  circumstances  he  had  enjoyed  it  himself?  Which 
of  these  constructions  will  best  effectuate  every  provision  intended 
by  the  testator?  If  he  intended  a  fee  simple,  has  he  made  known 
that  intention  plainly, either  by  express  words,  or  words  tantamount, 
words  from  which  it  can  be  conscientiously  inferred  he  intended 
a  fee?  I  mean,  by  inference,  a  manifest  one.  Or  has  he  done  so 
by  necessary  implication,  not  by  a  conjectural  imagination,  but 
plain,  manifest  intention  ?  For  if  the  intention  of  the  testator  is 
to  ride  over,  and  control  the  legal  operation  of  his  own  words,  it 
must  be  manifest  and  clear,  not  doubtful  and  obscure  ;  for  if  it  be 
doubtful,  if  it  be  in  equilibrio,  or  even  in  suspense,  the  legal  ope- 
ration of  the  words  must  take  effect.  Lord  HARDWICKE  has  laid 
down  the  rule  without  that  caution  and  sagacity  which  so  emi- 
nently distinguished  him.  Garth  v.  Baldwin*  2  lres.  646.  The 
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intention  must  not  be  conjectural,  but  by  declaration  plain.  Wild's 
Case,  6  Rep.  33.  For,  as  on  the  one  hand  it  would  be  very  unrea- 
sonable to  control  the  plain  intent  of  the  testator,  so,  on  the  other 
hand,  when  it  is  obscure,  or  even  doubtful,  and  liable  to  a  variety 
of  conjectures,  it  is  the  best  and  safest  way  to  adhere  to  those  cri- 
terions  which  the  wisdom  of  ages  has  established  for  the  certainty 
and  quiet  of  property.  Perrin  v.  Blake,  by  Mr.  Justice  BLACK- 
STONE,  Harg.  L.  T,  495.  And,  in  p.  502,  that  learned  commentator 
on  the  laws  of  England  goes  on  further  to  enforce  the  marvellous 
operation  of  intention  in  devises  ;  for  whenever  a  technical  rule  is 
applied  to  devises,  it  must  give  way  to  the  plain  and  manifest  in- 
tent of  the  devisor,  provided  that  intent  be  so  fully  expressed 
in  the  testator's  will,  or  may  be  collected  from  thence  by  such 
cogent  and  demonstrative  arguments,  as  to  leave  no  doubt  in  any 
reasonable  mind,  whether  it  was  his  intention  or  not. 

Courts,  on  the  doctrine  of  intention,  profess  to  decide  on  the 
will  itself,  according  to  the  particular  words,  objects,  and  views 
of  the  testator,  and  not  on  cases  cited.  Every  case  of  this  cast  is 
individual.  There  can  be  no  adherence  to  precedents,  for  no  two 
wills  can  be  exactly  alike.  A  late  eminent  Chief  Justice,  when 
cases  were  urged  on  him,  exclaimed,  "If  a  case  can  be  found, 
which  is  in  words  and  syllables  the  same  as  this,  and  contrarily 
decided,  I  am  bound  by  it."  Another  very  eminent  judge  thus 
expressed  himself:  "  I,  for  one,  would  be  sorry  to  decide  on  this 
case  by  one  of  the  same  kind,  unless,  on  comparison,  the  two  are 
found  precisely  alike."  And  by  the  learned  Judge  PATTERSON,  in 
Lambert  v.  Paine,  3  Crunch,  133,  uThe  will  of  A.  can  afford  lit- 
tle or  no  use  in  discussing  and  expounding  the  will  of  B.,  for  in 
the  great  mass  of  wills,  it  is  impossible  to  find  two  exactly  alike." 
And  by  Mr.  Justice  YE  ATES,  a  judge  not  exposed  to  the  charge  of 
casting  off  the  authority  of  decisions,  it  was  said, ll  that  to  render 
cases  on  wills  authoritative,  they  should  be  in  ipsissimis  verbis, 
and  made  by  the  testator  in  the  same  situation  and  circumstances." 
Hoge  v.  Hoge,  1  Serg.  Sf  Rawle,  157.  Chief  Justice  WILMOT 
has  often  said  that  cases  in  the  books  on  wills  had  no  great  weight 
with  him,  unless  they  are  exactly  on  the  very  point  Lessee  of 
Roe  v.  Grew,  2  Wils.  324,  and  Lessee  of  Brown  v.  Holmes  and 
another,  2  JVils.  247. 

It  is  a  material  consideration  in  the  construction  of  wills,  that 
the  will  is  the  will  of  an  illiterate  person,  ignorant  of  law  lan- 
guage and  forms,  and  it  certainly  is,  where  it  is  a  provision  for 
children,  by  a  father.  In  the  construction  of  wills,  technical  words 
are  only  applicable  to  the  nature  and  operation  of  the  estate  or  in- 
terest devised,  and  not  to  the  meaning  of  words.  A  man  cannot 
create  a  perpetuity;  he  cannot  put  a  freehold  in  abeyance,  or  limit 
a  fee  upon  a  fee.  But  otherwise  there  can  be  no  magic  or  parti- 
cular force  in  certain  words ;  their  operation  must  arise  from  the 
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sense  which  they  convey.  The  question  of  intention,  as  to  its 
consistency  with  the  rules  of  law,  never  can  arise,  until  it  is  settled 
what  that  intention  is,  and  this  cannot  be  discovered  but  by  taking 
the  whole  will  together, — its  four  corners;  and  then,  if  the  inten- 
tion be  apparent,  there  is  no  case  in  which  the  technical  rule  shall 
prevail.  That  words  of  inheritance  are  necessary  to  convey  a  fee 
simple,  is  certainly  a  good  general  common  law  rule;  yet,  in  the 
case  of  wills,  it  is  entirely  subordinate  to  the  testator's  intention; 
for  if  that  is  discovered,  no  matter  by  what  words,  it  must  be  ef- 
fectually carried  into  execution.  The  same  words  may  be  taken  in 
different  senses  in  different  wills,  and  even  in  the  same  will,  owing 
to  the  association  and  the  manner  in  which  they  are  placed.  My 
farm,  my  plantation,  my  house,  contain  no  more  than  a  description 
of  the  thing,  and  convey  only  an  estate  for  life,  because  uncon- 
nected with  any  words  of  inheritance;  but  if  such  intention  be  dis- 
coverable, then  a  fee  passes.  Lambert  v.  Paine,  3  Cranch,  133. 
The  expression  of  such  intent  admits  of  infinite  variety,  depending 
on  the  special  and  particular  penning  of  the  will.  I  acknowledge 
the  law  to  be,  and  I  disclaim  our  power  to  alter  it,  that  in  the  de- 
vise of  real  property,  where  there  are  no  words  of  limitation,  and 
no  necessary  implication  from  the  whole  body  of  the  will  to  give 
a  larger  estate,  the  devisee  takes  but  an  estate  for  life. 

It  is  a  sound  construction  of  any  instrument  to  look  into  the 
body  of  the  thing  to  be  construed,  and  to  collect,  as  far  as  may  be 
done,  what  is  the  intrinsic  meaning  of  the  thing,  and  if  that  can 
be  clearly  discovered  by  reference  to  its  own  context,  then  to 
give  effect  to  that  meaning.  An  introductory  clause,  declaring  an. 
intention  to  dispose  of  the  testator's  whole  estate,  and,  my  worldly 
substance,  have  been  often  decided  to  have  the  same  import,and  wheh 
united  and  linked  with  the  devising  clause  will  give  a  fee, — "  As 
touching  my  worldly  substance,  with  which  it  has  pleased  God  to 
bless  me,  I  give,  bequeath,  and  dispose  of  the  same  in  the  follow- 
ing manner,  that  is  to  say,  I  make  over  and  bequeath  to  my  son 
George  the  plantation  I  now  live  on,  ivhich  hath  two  deeds." 
And  this,  it  has  been  held  in  some  cases,  where  the  introductory 
clause  is  disjoined  from  the  devising  clause,  by  something  inter- 
mediate, is  not  sufficient  to  give  a  fee. 

The  introductory  words,  "As  to  my  worldly  substance,"  are  not 
strict  legal  terms.  "  But  what  is  substance?"  says  Lord  MANS- 
FIELD, "  It  is  every  property  a  man  has, — it  means  all  worldly 
wealth."  Hogan  v.  Jackson,  Cowp.  307.  Thus  the  testator  sets 
out.  He  then  proceeds  to  dispose  of  all  that  worldly  wealth,  and 
provides  for  every  body  he  was  bound  to  provide  for;  his  wife,  his 
children,  his  grandchildren;  and  singles  out  George  his  eldest  son, 
(he  enjoying,  in  this  state,  a  right  of  primogeniture,)  by  giving  him 
the  mansion  estate.  It  is  a  disposition  of  his  worldly  estate  to  Georg-e, 
which  consists  of  a  plantation  with  two  deeds:  thus  worldly  substance 
is  incorporated  with  the  plantation.  Grayson  v.  Jttkinson.)  1  Wils. 
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333,  as  far  as  a  precedent  can  guide  in  the  construction,  furnishes 
an  authoritative  one,  which  never  has  been  weakened  by  any  con- 
trary decision.  It  is  a  devise  exactly  like  this:  «<  As  to  my  tem- 
poral estate,  I  dispose  thereof  as  follows," — and,  after  giving  some 
legacies,  the  testator  says,  "  All  the  rest  of  my  goods  and  chattels, 
real  and  personal,  moveable  and  immoveable,  as  houses,  tenements, 
and  my  share  in  the  copper  works,  I  give  to  A.,"  without  any 
other  words  of  limitation;  held  to  pass  a  fee.  The  reason  given  by 
Lord  HARDWICKE,  is,  "that  a  man  is  not  confined  to  the  use  of 
technical  words  in  his  will,  but  may  use  what  words  He  pleases, 
provided  he  explains  his  meaning  clearly,  and  the  testator  has  ex- 
plained what  h«  meant  by  his  goods  and  chattels.  &c. :  he  says,  I 
•meant  my  house,  &c,,  and  all  the  rest  plainly  referred  to  something 
he  had  mentioned  before,  which  he  was  about  to  dispose  of,  and 
that  was  all  his  temporal  estate." 

On  a  cursory  view,  there  may  appear  to  have  been  clashing  de- 
cisions on  the  effect  of  the  introductory  clause;  but,  on  a  careful 
examination,  they  can  be  reconciled,  and  this  clear  principle  ex- 
tracted:— The  introductory  clause,  perse,  and  standing  alone,  un- 
connected with,  and  having  no  relation  to  the  devising  clause,  will 
not  enlarge  the  natural  meaning  of  the  words  in  the  devising  clause, 
so  as  to  impart  a  fee;  but  where  the  introductory  words,  my 
worldly  substance,  are  coupled  with  the  devise  of  any  land,  as,  my 
farm,  my  plantation,  then  the  context  gives  a  more  large  and  com- 
prehensive sense  to  the  words  than  they  otherwise  would  have 
borne;  the  whole  interest  in  the  land.  Not  that  the  denuded  words, 
lands,  &c.  would  carry  a  fee,  proprio  vigore,  but  as  they  derive 
force  from  the  reference  to  the  introductory  clause.  Undoubtedly, 
if  there  is  nothing  in  the  will  to  connect  the  different  clauses,  they 
must  be  taken  separately;  but  the  arrangement,  the  juxta  position, 
points  out  the  connexion  which  the  testator  intended,  and  is  a  plain 
declaration  by  one  entire  sentence,  that  the  testator  made  over 
that  part  of  his  worldly  estate  which  consisted  of  his  homestead 
plantation,  which  had  two  deeds,  to  his  son  George,  thus  making 
it  over  to  him  under  the  same  circumstances,  and  by  the  same  title, 
which  he  himself  enjoyed  it.  And  in  a  recent  case  of  the  highest 
authority,  Wright  v.  Denn,  10  Wheat.  244,  Judge  STORY,  who 
examined  all  the  cases  with  his  usual  industry  and  judgment,  lays 
down  a  principle  which  fortifies  the  conclusion  I  have  drawn,  in 
this  broad  manner:  "  Wherever  the  introductory  clause  can  be 
brought  down  to  the  devising  one,  it  will  have  the  eflect  of  im- 
parting a  fee:"  thus  following  the  doctrine  of  Lord  MANSFIELD, 
in  Hogan  v.  Jackson,  Cowp.  299. 

Why  is  it  that  the  words  land,  farm,  or  plantation  should  not 
give  a  fee?  It  is  because  such  words  are  merely  descriptive  of  the 
local  situation.  But  where  something  is  added,  denoting  the  in- 
terest in  the  thing,  and  not  a  description  of  it,  an  in:). Lai  nf  title, 
then  a  fee  is  given.  Is  there  such  a  word  to  be  found  here?  If  it 
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is  to  be  found,  judges  will  gladly  avail  themselves  of  it  to  effectuate 
the  intention.  There  are  several  expressions  which  catch  the  legal 
eye,  (and  no  other  eye  can  doubt,)  indicating  strongly  such  inten- 
tion. "  I  make  over  fo  my  son  George  the  plantation  on  which  I 
now  live,  which  hath  two  deeds."  Though  the  plantation  on  which 
I  now  live  is  purely  descriptive,  yet  the  plantation  which  hath 
two  deeds,  is  not  matter  of  description,  but  of  the  title.  He  had 
described  it  before  with  all  certainty, — the  plantation  on  which  I 
now  live,  identified  it.  To  the  matter  of  distinction  there  is  su- 
peradded  'something  more,  and  that  superadded  matter  is  the  title. 
To  the  description  there  is  an  adjunct  of  title, — I  make  over  to 
George  my  deeded  plantation.  Deeds  with  us,  in  ^pmmon  accept- 
ation, signify  patents.  I  make  over  to  George  my  two  patents.  By 
this  the  whole  interest  in  the  patents  passes.  There  does  not  want 
ancient  authority  for  this;  for  by  the  bequest,  of  an  indenture  of  lease, 
the  whole  interest  passes.  Wentworth's  Office  of  Executors,  249. 
By  the  devise  of  the  indenture,  the  testator  intended  the  thing 
granted  by  the  indenture,  and  not  merely  the  parchment  on  which 
it  was  written.  Here  are  worldly  substance  and  deeded  land  in  the 
same  line;  uttered  in  the  same  breath.  If  any  thing  short  of  the 
word  heirs  will  satisfy,  this  ought.  If  words  tantamount  will  an- 
swer, I  am  at  a  loss  for  any  stronger  words  than  the  testator  has 
used.  If  this  is  not  a  necessary  indication  of  a  fee,  I  know  not 
what  will  amount  to  it.  We  must  look  to  the  words  in  their  com- 
mon use,  and  to  the  common  language  of  the  country,  and  of  the 
day  when  they  were  used.  This  will  was  written  in  175S,  nearly 
seventy  years  ago.  Make  over, — make  over  to  my  son, — make 
my  two  deeds  over  to  my  son, — is  the  strongest  phraseology  an 
illiterate  countryman  of  that  day  would  use,  in  giving  the  most 
absolute  estate.  "  What  1  have  I  intend  to  settle  in  this  manner/' 
shows  an  intention  to  dispose  of  the  whole  estate.  It  is  as  strong 
as  if  the  testator  had  said,  all  my  estate  I  dispose  of  in  this  man- 
ner; and  the  case  is  stronger,  because  of  the  word  settle.  By  this 
expression,  the  testator  shows  he  meant  to  settle  his  whole  estate. 
Tuffnell  v.  Page,  Barnard,  Ch.  Rep.  14,  15.  It  satisfies  my  con- 
science of  the  intention  of  the  speaker,  when  used  by  a  common 
countryman,  as  fully  as  the  word  heirs  from  the  mouth  of  a  law- 
yer. In  Wright  v.  Denn,  10  Wheat-  244,  where  there  was  a 
pretty  rigid  construction  put  on  the  words  of  a  will,  yet  it  was 
granted,  that  the*words  lands  and  tenements  do  sometimes  carry 
the  fee,  and  arc  not  confined  to  local  description,  though,  in  the 
ordinary  sense,  they  import  the  latter  only;  and  when  a  more  ex- 
tensive signification  is  given  to  them  in  wills,  it  arises  from  the 
context,  and  is  justified  by  the  apparent  intention,  to  use  them  in 
a  more  extensive  signification.  Taking  this  as  a  rule,  «nd  it  is  a 
just  and  true  one,  does  not  the  apparent  intention  of  the  testator 
justify  the  most  extensive  signification  of  the  words  that  can  be 
given  to  them?  The  words,  "  whereon  I  now  live,"  denote  the 
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locality  of  the  premises;  "which  hath  two  deeds,"  the  quantity 
of  interest,  the  title.  Whatever  makes  manifest  the  intention  to 
the  legal  eye,  we  have  seen  is  sufficient  to  give  a  fee.  "  Freely  to 
be  possessed  and  enjoyed."  Hoge  v.  Hoge,  I  Serg.  Sf  Rawle,  151. 
The  testator  gave  to  one  of  his  sons  a  tract  of  land,  provided 
he  lives  and  enjoys  it.  The  Chief  Justice  inclined*  to  think  that 
he  took  a  fee,  because  the  expression  was,  that  he  shall  enjoy  the 
land,  and  no  restraint  of  any  kind  is  laid  on  him.  All  my  share  or 
part,  by  one  tenant  is  common  to  another, — property, — all  my  world- 
ly effects,  both  real  and  personal, — all  I  shall  die  possessed  of, — 
all  I  am  worth  in  the  world, — my  lands  wholly, — my  improve- 
ment held  by  settlement  right, — my  freehold  property, — my  lands 
of  inheritance, — the  Jands  I  hold  by  heirship.  None  more  strongly 
denotes  inheritable  interest,  than  my  deeded  plantation j  many  of 
them  by  no  means  so  strongly.  My  deeded  plantation  to  my  son 
George,  I  make  over,  does  as  clearly  denote  the  interest,  as  if  he 
had  said,  I  make  over  my  fee  lands.'  It  conveys,  in  the  emphatical 
language  of  the  country,  an  unlimited  estate,  fee  simple;  it  is  a  de- 
nomination of  interest.  Men's  wills  should  be  construed  according 
to  the  known  signification  of  words  in  the  country  where  they  are 
used.  Circumstances  may  discover  the  intent  of  a  testator.  The 
clauses  of  a  will  may  be  united  and  taken  together,  so  as  to  make  a 
devise,  which,  on  its  face,  is  only  for  life,  a  fee.  The  introductory 
clause  is  always  material  and  important,  and  very  frequently,  in 
devises  of  this  kind,  is  considered  as  repeated  in  every  subsequent 
clause.  Bramstone's  Lessee  v.  Holy  day,  3  Burr.  1625,  1  Bl.  R. 
535.  It  is  no  objection  to  the  force  of  the  introductory  clause, 
that  it  is  the  ancient  hackneyed  preface  to  all  wills,  and  inserted 
of  course  by  every  schoolmaster  in  the  country.  That  objection 
would  not  hold  in  this  case,  for  this  will  most  probably  was  of  his 
own  drawing.  From  the  spelling,  he  could  not  have  had  the  poor 
aid  even  of  a  country  schoolmaster.  He  must  have  been  inops 
consilii  indeed. 

But  we  have  American  decisions,  decisions  in  our  own  courts 
on  these  very  words.  All  my  right  in  the  Patentees'  woods,  to 
my  children,  gave  a  fee.  Neivkerk  v.  Newkerk,2  Caines,  345.  In 
Caldwell  v.  Ferguson,  2  Yeates,  380, — not  a  hasty  Nisi  Prius 
decision,  but  one  of  a  full  court,  on  a  point  reserved,  "  I  give  to 
Hugh  M'Fadden,  or  his  heirs,  two  hundred  acres  of  patented  land, 
on  the  waters  of  Warrior's  River,  as  mentioned  in  the  said  patent, 
and  the  other  undivided  one  hundred  acres,  I  leave  to  my  nephew 
Benjamin,  according  to  the  judgment  of  my  executors  dividing  the 
same,"  passed  an  estate  in  fee.  And  although  it  must  be  admitted, 
that  the  decision  went  particularly  on  the  ground  of  its  being  un- 
cultivated land,  in  which  a  life  estate  could  not  be  of  any  benefit  to 
Benjamin,  yet  the  learned  Judge  SHIPPEN,  not  disposed  to  unravel 
settled  rules  of  property,  was  struck  with  the  circumstance,  that 
the  testator  takes  notice  that  the  land  was  patented,  and  considered 
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it  as  one  circumstance,  which  could  not  fail  to  impress  a  belief, 
that  he  meant  to  give  a  greater  estate  than  for  life.  "  It  shows," 
he  said,  "  that  he  had  his  patent  in  his  eye;  that  he  had  it  in  his 
mind  that  he  had  a  legal  estate  in  fee  simple  in  the  premises;  and 
not  restraining  the  duration  of  the  estate  was  a  circumstance, 
though  but  a  slight  one,  that  he  meant  to  give  the  whole  estate  he 
himself  had  in  it  to  his  devisees."  Judge  SHIPPEN  had  before  said, 
that  wherever  there  is  an  expression  in  the  will  which  the  court 
can  lay  hold  of  to  enlarge  the  estate  of  the  devisee,  they  will  -do 
so  to  effectuate  the  intention  of  the  testator.  Long  before  this, 
Chief  Justice  HALE  had  said,  the  meaning  of  a  testator  is  to  be 
spelt  out  by  little  hints.  And  our  venerated  judge  concludes  this 
valuable  opinion  with  the  remarkable  saying, — "On  the  whole, 
therefore,  I  am  satisfied  in  my  conscience,  from  the  words  of  the 
will,  connected  with  the  nature  of  the  property  devised,  that  the 
testator  intended  to  give  a  fee  simple  to  the  objects  of  his  bounty." 
In  Roe  v.  Blackett,  1  Cowp.  235,  the  same  test  had  been  adopted 
by  Lord  MANSFIELD,  who  held  that  to  make  a  devise  of  lands, 
without  any  limitation,  a  fee  simple,  such  a  manifest  intention 
must  appear  that  the  testator  intended  to  give  a  fee,  as  may  satisfy 
the  conscience  of  the  court  in  pronouncing  it  such.  And,  after  all, 
this  short  test  contains  the  body  and  spirit  of  the  law.  The  word 
estate  has  run  the  gauntlet  through  all  the  courts  of  Westminster 
Hall.  Many  fine  spun  distinctions  about  at  and  in  defeated  the  in- 
tention of  many  testators.  Common  sense  at  last  prevailed,  and 
broke  the  magic  circle;  and  now  the  word  estate,  even  where  it  is 
a  local  description,  gives  a  fee,  unless  restrained  by  words  ex- 
pressly denoting  an  intention  to  give  a  less  interest. 

The  cases  are  not  numerous  in  Pennsylvania.  In  Busby  v. 
Busby,  1  Dall.  226,  (the  first  reported  decision,)  it  was  held  but  an 
estate  for  life,  because  the  words,  as  to  all  my  worldly  estate,  were 
unconnected  with  any  particular  devise,  and  because  the  circum- 
stances of  intention,  for  life  and  in  fee,  were  nearly  balanced. 
French  v.  M'llhenny,  2  Sinn.  13,  was  by  no  means  so  strong  in 
favour  of  intention  to  give  a  fee.  Mr.  Justice  YEATES,  not  dis- 
claiming all  English  authorities,  decided  on  the  principles  of  those 
authorities,  as  he  understood  them.  The  introductory  words  he 
looked  on  as  a  strong  circumstance,  when  aided  by  the  manner 
in  which  the  testator  devised  his  plantation.  The  weight  of  its 
authority,  as  a  precedent,  in  a  will  exactly  alike,  is  demonstrated 
by  the  difference  of  opinion  among  the  judges.  Clayton  v.  Clay- 
ton, 3  JJinn.  476,  wanted  many  of  the  features  of  fee  simple, 
discoverable  in  this  case.  There  was  no  introductory  clause,  no 
mixed  devise  of  real  and  personal  estate,  no  declared  purpose  of 
the  testator  defeated.  It  was  a  devise  of  the  plantation  on  which 
he  then  lived,  without  any  reference  to  the  title  by  which  the  tes- 
tator held  it,  which  was  considered  as  a  description  of  the  thing,  and 
not  the  interest  in  it.  Morrison  v.  Semple,  6  Binn.  94,  in  which 
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the  word  property  was  first  decided  in  this  country  to  give  a  fee, 
\vas  because  the  word  property  signified  the  right  and  interest  in 
the  thing;  and,  when  that  decision  was  made,  it  was  not  only  un- 
supported by  any  English  authority  then  known,  but  in  direct  op- 
position to -adjudged  cases;  for  in  28  Eliz.,  Erasmus  Cook's  case,  a 
devise  by  a  co-parcener  to  a  stranger  of  her  property,  without  other 
words,  was  held  only  to  be  an  estate  for  life,  for  the  word  doth  but 
signify  her  part  in  the  land.  Swinb.155.  And  in  36  El.  S.  B.  15,  it 
is  said,  that  the  words,  all  his  lands,  shall  not  be  construed  to  mean 
the  estate  in  the  land.  And  when  we  are  met  by  a  decision  of  an 
early  day  in  England,  one  may,  without  any  offence  against  the 
laws  of  the  land,  say,  that  different  rules  in  the  construction  of 
wills  now  obtain.  Two  hundred  years  ago  the  judges  decided  that 
the  word  property  gave  only  an  estate  for  life;  but  in  our  day,  in 
1812,  (Shell  v.  Pattison,  16  East,  221,)  it  has  been  held,  that  the 
word  property  is  large  enough  to  carry  the  interest  in  the  estate. 
And  it  is  a  remarkable  coincidence,  that  about  the  same  time,  in 
Morrison  v.  Semple,  the  same  construction  was  given,  and  for  the 
same  reason, — that  property  signifies  the  right  and  interest;  and 
deeded  plantation,  are  not  as  unapt  words  to  carry  a  fee.  I  may, 
with  great  truth,  claim  that  the  current  of  authority  in  this  state 
is  in  favour  of  the  liberal  construction. 

I  pass  over  the  various  conflicting  decisions  in  England,  with 
this  further  observation,  that  the  intention  of  the  testator,  in  those 
kinds  of  devises,  has  a  growing  influence;  and  that  both  here  and 
there,  the  bent  of  the  courts  is,  to  lay  hold  of  any  expression  which 
manifests  an  intention  to  give  a  fee,  and  so  to  construe  them.  The 
decisions  of  the  several  courts  of  the  union,  New  York,  Massachu- 
setts, Virginia,  South  Carolina,  as  well  as  the  Supreme  Court  of 
the  United  States,  have  the  same  inclination.  In  Maryland,  be- 
fore the  revolution,  in  a  cause  in  which  the  first  talents  were  em- 
ployed, and  which  was  finally  decided  in  a  court  of  the  last  resort, 
by  judges  surpassed  by  none  in  North  Jlmtrica,  Winchester's 
Lessee  v.  Tilghman,  1  Harr.  &?  M'Hen.  452,  after  the  introduc- 
tory clause,  expressing  an  intention  to  dispose  of  .all  his  worldly 
estate,  the  testator,  after  giving  the  house  and  plantation  to  his 
wife  for  life,  and  an  estate  tail  to  his  granddaughter  in  other  lands 
by  technical  words  of  limitation,  and  to  his  son  T.  a  like  estate, 
proceeded  to  the  devise  in  question: — "I  give  and  bequeath  to 
my  daughter  Elizabeth  three  hundred  acres  of  land  lying  in  Kent 
and  Queen  slnne  counties,  called  Pharsalia,  but  no  part  of  my 
personal  estate."  This  was  decided,  in  the  Provincial  Court,  in 
1772,  to  give  a  fee;  and  in  1775  the  judgment  was  affirmed  in 
the  Court  of  Appeals,  S.  CHASE  and  PACA  for  the  plaintiff,  and 
JOHNSON,  TILGHMAN,  COOKE,  HALLIDAY,  and  GOLDSBOROUGH, 
for  the  defendant.  The  leading  case  in  Virginia  is  Kennon  v. 
M'Roberts,  1  Wash.  96:  "  As  touching  my  worldly  estate,  my  will 
and  desire  is,  that  it  shall  be  employed  and  disposed  as  hereafter. 
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I  will  and  bequeath  all  my  land  in  Oehaney  Island  and  Fenny 
Wood,  to  my  son  Robert,  and  to  my  son  Thomas  all  my  lands  at 
Cargill,  and  to  my  beloved  wife  and  daughter,  all  the  rest  of  my 
estate,real  and  personal:"  held,  that  the  sons  took  an  estate  in  fee. 
In  South  Carolina,  there  are  numerous  cases  to  the  same  effect. 
Wheatly  v.  Wheatly,  1  Dessaus.  80,  Waring  v.  Middleton,  3 
Dessaus.  249,  and  Clarke  v.  Mitchell,  Id.  168.  The  testator,  after 
the  usual  introductory  xvordsof  an  intention  to  dispose  of  his  whole 
estate,  proceeds, — "I  bequeath  to  my  son  John  the  choice  of  my 
two  tracts  of  land,  and  the  other  tract  I  desire  to  be  sold,  and  the 
money  to  be  divided  between  my  two  daughters:"  held,  the  son 
had  an  estate  in  fee,  first,  on  account  of  the  introductory  words,  se- 
condly, because  the  testator  intended  a  preference  to  the  son,  giv- 
ing him  a  choice;  and  yet  after. he  had  made  his  choice,  he  would 
be  in  a  worse  situation  than  his  daughters.  So,  here,  the  testator 
intended  to  prefer  his  eldest  son,  George,  by  giving  him  the  man- 
sion place.  To  John  he  gave  his  plantation  in  East  Nantmill 
township:  to  his  daughters  Rachael  and  Margaret,  the  plantation 
in  East  Fallowjield :  to  his  daughters  Mary,  Ruth,  and  Jlnn^ 
fifty  pounds  each,  when  they  came  of  age;  and  to  Elizabeth  as 
much  as,  added  to  what  she  had  already,  would  make  fifty  pounds, 
out  of  his  personal  estate.  Now,  by  construing  the  estate  of  George 
to  be  but  for  life,  you  make  havoc  of  the  testator's  intention.  The 
daughters,  who  got  their  equal  portions  in  money,  on  George's 
death  would  come  in  for  another  portion  out  of  the  land,  thus 
obtaining  a  double  portion.  Nothing  could  more  derange  the 
whole  plan  of  the  testator.  It  is  irreconcilable,  that  a  father  set- 
ting out  with  a  declaration  that  he  intended  to  dispose  of  all  his 
worldly  substance  among  his  children,  when  he  comes  to  parti- 
tion it  out  among  them  without  limitation,  should  intend  less  than 
a  fee, — less  than  his  own  interest  in  the  lands,  when  he  gives 
to  his  sons  their  portions  in  land,  and  to  his  daughters  their  por- 
tions in  money.  In  Massachusetts,  in  the  case  of  Richardson  v. 
Noyes,  2  Mass.  R.  58,  the  will  begins  with  the  introductory  clause, 
as  to  the  testator's  estate.  The  devise  in  question  was  in  these 
words,  "  I  give  to  my  sons  John,  James,  and  William,  all  my 
other  lands  lying  in  Sue/bury."  Mr.  Justice  SEDGWICK,  whd  de- 
livered the  opinion  of  the  court,  said,  "We  are  inquiring  for  the 
intention  of  the  testator,  and  it  is  clear,  from  a  view  of  the  whole 
interest,  the  preamble,  the  provision  he  makes  for  his  children, 
and  the  ultimate  disposition  of  the  residue,  that  he  intended  a  com- 
plete disposal  of  all  the  property  he  should  leave  behind  him;  and 

I  have  no  doubt  he  intended  his  sons  should  take  an  estate  of  in- 
heritance."    To  the  same  purpose  is  Cook  and  others  v.  Holmes, 

II  Mans:  R.  528.    In  New  Hampshire,  Fagg  v.  Clarke,  tfdams, 
163,  after  the  introductory  clause  of  intention  to  dispose  of  his 
whole  estate,  the  testator  devised  as  follows:  "I  will  all  my  land- 
".(]  property  in  N.  to  J.  I)."     The  devisee  took  a  fee.     In  New 
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York,  I  have  already  noticed  the  case  of  Newkerk  v.  Newkerk. 
In  17th  Johns,  there  are  two  decisions.  Ferris  v.  Smith,  page  221, 
is  a  strong  case,  I  admit,  in  favour  of  an  estate  for  life,  but  it  is 
distinguishable  from  this  in  two  essential  particulars.  The  word 
land  there  was  purely  descriptive,  there  was  no  mixed  devise  of 
real  and  personal  estate,  and  (which  alone  would  show  it  to  be 
matter  of  description,)  it  is,  "  my  land  beginning  at  the  river  and 
running  west;"  and  the  omission  of  one  word,  and  inserting  ano- 
ther, we  have  seen,  may  give  a  turn  to  the  whole  devise,  for  it  is 
manifest  that  courts  catch  at  every  thing  to  enlarge  the  estate.  In 
Jackson  v.  ffousel,  11  Johns.  281,  Chief  Justice  SPENCER,  in  con- 
sidering the  effect  of  the  word  property  as  to  giving  a  fee,  and  after 
citing  Morrison  v.  Semple  with  his  full  assent,  "  If  it  be  objected,7' 
said  he,  "  that  a  devise  of  one's  property  has  not  been  heretofore 
adjudged  to  convey  all  the  interest  of  the  devisor  in  any  of  the 
English  cases,  I  answer,  I  am  not  apprized  of  any  case  to  the  con- 
trary. The  terms,  all  *my  property,  are  extensive,  and  as  compre- 
hensive as  all  my  estate,  or  all  my  effects,  and  they  were  not 
technical  words  to  vest  a  fee;  they  were  rendered  operative,  be- 
cause the  intention  of  the  testator  was  manifest  that  a  fee  should 
pass.  The  maxim,  qui  hseret  in  litera  hssret  in  cortice,  might 
well  be  applied  to  any  judge,  who  would  refuse  to  carry  into  effect 
the  intention  of  a  testator,  where  that  intention  is  plain,  and  where 
he  employs  words  as  significant  and  comprehensive  as  those  which 
have  been  adjudged  to  carry  a  fee."  We  have  seen,  that  judges 
in  England  have  gone  thus  far  lately  in  contradiction  to  former 
decisions,  as  to  the  word  property,  and  we  are  not  bound  to  wait 
until  they  decide  on  the  words,  deeded  lands,  that  they  carry  a 
fee,  because  such  a  mode  of  expression  is  not  used  in  that  country, 
and  is  peculiar  to  Pennsylvania.  As  denoting  ihe  legal  title,  this 
may  not  be  the  technical  meaning  of  the  words,  but  they  are  apt 
words,  words  of  a  general  signification;  not  merely  of  locality,  but 
of  title.  It  has  not  escaped  us,  that  this  is  a  mixed  devise  of  real 
and  personal  estate,  a  matter  by  no  means  unimportant  in  ascer- 
taining the  testator's  intentions.  Mr.  Justice  STORY,  in  Wright  v. 
JJenn,  observed,  that  it  operated  most  strongly  on  the  mind  of 
Lord  HARDWICKE,  in  Grayson  v.  Atkinson,  1  fVils.  333;  and 
there  is,  to  this  purpose,  the  strong  case  of  Johnson  v.  Johnson, 
1  Munf.  549,  where  it  was  held,  that  where  an  illiterate  testator, 
.uses  the  same  words  in  devising  his  real  and  personal  estate  in  the 
same  clause,  it  is  fair  to  infer  that  he  intended  to  give  them  the 
same  effect.  It  cannot  be  pretended  but  that,  if  George  had  died,  his 
representatives  would  have  been  entitled  to  his  personal  estate,  and 
if  he  had  left  a  son,  that  son  would  have  been  entitled  to  the  two 
good  horses  and  ploughs,  the  heir  looms;  but  he  would  have  no 
land  to  plough.  The  testator  intended  the  horses  and  ploughs  and 
the  lands  devised  to  his  sons  should  go  together;  and  it  is  from 
these  little  hints  of  a  testator,  ignorant  and  illiterate,  (as  the  pen- 
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ning  of  this  will  shows  this  testator  to  have  been,)  that  his  in- 
tention is  to  be  spelt  out;  and  an  attention  to  these  circumstantial 
evidences  of  intention  is  always  paid  by  judges,  for  in  Wright 
v.  Denn,  the  opinion  is  closed  by  the  court  with  noticing  the  want 
of  the  introductory  clause,  and  distinguishing  that  from  all  other 
cases  bearing  on  the  question,  and  which  always  show  an  intention 
to  dispose  of  the  whole  property.  Here  is  this  introductory  clause, 
the  absence  of  which  was  considered  as  so  important, — here  is  the 
mixed  tlevise  of  real  and  personal  estate,  so  significant, — here  is 
plantation,  with  its  title,  so  demonstrative:  in  short,  nothing  is 
wanting  but  the  technical  word  heirs.  But  there  is  further  light, 
if  there  be  any  obscurity,  cast  on  the  intention  of  the  maker  of 
this  will,  from  an  examination  of  the  whole  scope  and  plan  of  the 
will.  The  settled  rule  is,  only  an  estate  for  life  where  there  are 
no  words  of  limitation,  or  other  words  in  the  will,  to  show  the 
testator's  intention  to  pass  a  fee,  or  unless  the  devise  be  for  spe- 
cial purposes,  which  cannot  be  effected  without  a  larger  estate  than 
one  for  life.  It  is,  then,  to  be  seen  whether,  in  order  to  effectuate 
the  views  of  this  testator,  to  be  collected  from  the  whole  scope  of 
his  will,  it  is  not  necessary  to  give  such  estate,  and  whether  giv- 
ing a  less  one  would  not  frustrate  his  whole  plan.  The  support  of 
a  young  family,  until  they  come  of  age  to  take  care  of  themselves, 
and  a  residence  for  a  widow,  are  always  moving  points  with  men 
who  do  not  leave  large  monied  estates;  provision  for  his  wife,  his 
children,  and  his  grandchildren;  keeping  them  together,  under  the 
care  of  their  mother,  in  the  mansion  house,  as  they  had  been  main- 
tained and  educated  in  their  father's  lifetime,  until  George  came 
of  age.  The  children  were  small, — George,  the  eldest  son,  about 
eight  years  of  age;  the  personal  estate  was  to  be  kept  together  un- 
til he  came  of  age,  u  and  after  George  comes  of  age,  my  wife  is  to 
have  such  part  of  the  house  she  pleases,  while  she  lives  a  widow." 
Now,  if  George  had  only  a  life  estate,  on  his  death  the  mansion 
plantation  would  pass  directly  over  to  his  brother  and  sisters;  and, 
if  he  left  a  son,  the  favourite  of  the  law  as  it  then  stood,  he  would 
be  nearly  disinherited,  for  he  would  have  two  ninths  only  of  the 
mansion  plantation;  and  this  in  direct  opposition  to  the  only  reason 
given  in  the  law  why  he  should  not  inherit  the  whole,  viz.  to  pre- 
vent the  disinheritance  of  the  heir.  Now,  George's  son  would  be 
the  very  heir  and  favourite  of  the  law,  whom  the  law  would  thus 
disinherit;  for  he  would  have  a  double  part  in  lineal,  and  the  whole 
in  collateral  descents.  When  George  arrived  at  full  age,  these 
great  changes  were  to  take  place.  The  personal  estate  was  to  be 
divided,  the  family  to  break  up,  George  to  take  possession  of  the 
mansion,  his  mother  to  have  a  choice  of  an  apartment  in  it  for  life. 
There  is  no  provision  for  the  death  of  George  under  twenty-one, 
nor  for 'the  maintenance  of  the  widow  and  children,  nor  for  his 
own  children;  all  are  deprived  of  their  maintenance,  education, 
and  schooling,  and  the  widow  of  a  home.  To  prevent -such  con- 
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sequences,  quite  inconsistent  with  the  design  of  the  testator,  and 
to  effectuate  his  intention,  George  must  have  an  estate  commensu- 
rate with  it.  A  life  estate  would  not  be  sufficient  for  that  purpose, — 
it  could  be  no  other  than  an  eslate  in  fee,  because  the  estate  to  the 
widow,  which  is  an  estate  of  freehold,  the  maintenance  and  edu- 
cation of  the  children,  are  carved  out  of  the  immediate  estate  given 
to  George,  which  is  a  present  devise.  An  estate  for  life  would  not 
be  adequate,  for  on  his  death,  his  estate,  and  all  incidents  and  de- 
pendences on  it,  would  cease.  The  mansion  house  and  the  per- 
sonal property,  and  the  mother  and  children  were  to  be  maintained 
together,  as  in  the  father's  lifetime,  until  George  came  of  age;  but 
if  he  died  under  twenty-one,  all  would  be  separated.  The  estates 
must  be  separated,  and  the  wife  and  children  must  be  separated; 
for  there  is  no  other  means  provided  for  keeping  them  together. 

There  are  cases  much  stronger  than  this,  to  show  that  a  fee  must 
of  necessity  be  given.  I  put  some  of  them  by  way  of  illustration: 
A  testator  devises  to  A.  B.  without  words  of  limitation,  but  on 
condition  that  he  should  not  suffer  the  husband  of  his  daughter  to 
come  on  the  premises,  on  any  condition  whatsoever:  held,  that  in 
order  to  effectuate  the  intention  of  the  testator  to  exclude  his  son- 
in-law  at  all  events  from  coming  on  the  premises,  which  he  might 
otherwise  do  on  A.  B's.  death,  it  was  necessary  to  give  A.  B.  a 
fee.  So,  in  Mudge  v.  Slight,  1  Cowp.  352,  where  the  testator 
gave  to  his  wife  the  west  part  of  his  dwelling-house,  with  as  much 
wood  croft  home  to  her  as  she  shall  have  need  of  by  my  execu- 
tors, hereafter  named,  and  devised  the  lands  to  the  executors  with- 
out words  of  limitation,  it  was  considered  a"  circumstance  of  weight 
to  give  a  fee,  because  the  stock  of  wood  on  the  estate  might  fall 
short  of  her  necessities;  and  it  was  but  reasonable  to  infer,  that 
such  an  interest  was  intended,  as  would  enable  them  to  comply 
with  the  testator's  direction,  fully  and  completely  in  every  re- 
spect. 

I  agree  that  the  devise  of  the  plantation  will  not  pass  the  fee, 
but  I  take  this  whole  will  in  connexion;  the  introductory  clause  in 
connexion  with  the  devising  clause,  the  deeded  land  as  synonimous 
with  fee,  the  mixed  devise  of  real  and  personal  estate,  the  mainte- 
nance of  the  wife  and  children.  I  view  its  whole  complexion.  The 
will  being  in  general  terms,  while  viewing  them  in  one  sense,  a 
complete  disposition  of  the  whole,  will  answer  every  view  of  the 
testator;  taking  them  in  another,  will  leave  a  chasm,  and  frustrate 
his  whole  design.  I  think  it  is  the  duty  of  courts  to  take  them  in 
that  sense  which  is  most  likely  to  be  agreeable  to  the  testator's  in- 
tention. Ibbotson  v.  Beckwith,  Talbofs  Cases,  157.  The  incli- 
nation of  judges  of  modern  times,  is,  where  the  words  are  capable 
of  an  extended  signification,  so  to  take  them,  and  not  to  make  them 
a  matter  of  mere  description,  where  the  testator  did  not  use  them 
in  that  sense,  but  as  conveying  the  interest.  The  only  difference 
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between  wills  and  deeds  is, that  in  the  latter,  technical  words  are  ne- 
cessary to  pass  a  fee,  but  in  the  former,  equivalent  words,  words  im- 
porting such  intention.  They  must  be  plain  and  manifest,  and  not 
left  to  the  latitude  of  a  guess.  There  is  but  one  rule,  the  dictation 
of  plain  common  sense,  so  long  as  courts  of  justice  profess  an  ad- 
herence to  the  plain  intention  as  their  guide.  If  they  do  at  some 
times  give  way  to  the  legal  construction,  and  at  other  times  it  shall 
not  govern,  there  will  be  no  rule  to  judge  by,  nor  will  any  lawyer 
know  how  to  advise,  which  is  a  mischief  courts  ought  to  prevent. 
Better  at  once  to  discard  all  regard  to  intention,  and  return  to  the 
strict  construction  which  prevails  in  deeds,  or  adhere  firhily  to 
the  intention,  when  that  can  fairly  be  made  out;  but  not  at  one 
time  to  judge  by  one  rule,  and  at  another  time  by  another  rule. 
I,  for  my  own  part,  do  not  think  it  is  treating  a  man's  will  fairly, 
when  you  entertain  no  doubt  of  his  intention,  to  put  a  rule  of  cases, 
when  it  possible  there  might  have  been  an  intention  different,  from 
an  apparent,  visible,  and  manifest  meaning.  Nor  do  I  think  it  a 
just  interpretation  of  a  man's  will  to  look  for  different  uses  of  the 
words  by  other  persons,  when  we  have  the  index  of  the  testator's 
mind  to  resort  to,  in  the  instrument  itself.  When  he  has  said,  "By 
my  worldly  substance,  I  mean  my  deeded  plantation,"  we  ought 
to  give  the  words  their  largest  sense,  construe  them  in  their  most 
comprehensive  signification,  when  that  is  the  sense  in  which  the 
testator  has  employed  them. 

I  conclude  an  opinion,  which  to  many  may  appear  tedious.  My 
excuse  is,  the  deep  impression  in  my  mind  of  the  general  import- 
ance of  the  subject,  and  of  the  great  door  to  litigation  that  will  be 
opened,  by  going  back  to  a  strict  construction  of  the  words  in  this 
country,  where  every  man  who  can  write  his  name  considers  him- 
self competent  to  draw  any  will,  and  where  the  act  itself  is  left  too 
often  for  the  last  moments.  But  I  close  in  the  words  of  Judge 
SHIPPEN  and  Lord  MANSFIELD,  that,  on  the  whole,  I  am  satisfied 
in  my  conscience,  from  the  words  of  the  will,  from  its  whole  tenor 
and  complexion,  that  the  testator  intended  to  give  an  estate  in  fee 
to  all  his  children  to  whom  he  devised  his  lands,  in  the  same  man- 
ner as  he  intended  those  to  whom  he  gave  money  and  not  lands, — 
the  whole  property  in  it,  and  not  the  use  of  it.  In  coming  to  this 
conclusion,  I  have  confined  myself  within  the  pale  of  prior  deci- 
sions. I  hope  my  wishes  to  effectuate  the  intention  of  the  testator, 
(which  those  admit  who  differ  from  me,  and  which  they  regret  they 
cannot  reconcile  with  their  idea  of  the  rules  of  law,  to  carry  into 
effect,)  have  not  been  the  father  of  my  thoughts;  and  that  an  adhe- 
rence to  the  principles  of  law,  or  rather  to  the  evidences  of  inten- 
tion, and  rules  of  interpretation  have  guided  me.  I  may  be  mis- 
taken in  the  law;  I  ought  to  be  diffident  and  feel  distrust,  but  I  have 
given  my  honest  judgment,  according  to  my  best  knowledge,  and 
I  am  only  anxious  to  be  understood,  as  not  shaking  off  dependence 
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on  settled  interpretations,  but  professing  to  be  governed  by  them, 
though  I  may  have  misunderstood  them.  I  am,  for  this  reason,  of 
opinion  the  judgment  should  be  reversed. 

I  entirely  agree  with  the  Chief  Justice,  for  the  reasons  given  by 
him,  that  the  acknowledgment  of  the  conveyance,  by  the  feme 
covert,  is  radically  defective,  and  of  no  validity. 

Judgment  affirmed. 


[Piiu.ABEi.riii A,  APRIL  10,  1826.] 

LEE  against  GIBBONS,  Guardian  of  WRIGHT. 

IN    ERROR, 

Where  the  goods  of  a  decedent,  or  the  proceeds  thereof  in  money,  come  into  the 
hands  of 'one,  who  declares  that  he  holds  the  property  in  trust  for  the  children 
of  the  decedent,  the  children  may,  if  all  the  debts  of  the  decedent  are  paid, 
maintain  a  joint  action  against  such  person  tor  money  had  and  received,  and 
recover  the  amount  received  by  him,  without  having  taken  out  letters  of  admi- 
nistration on  the  estate  of  the  decedent. 

But,  if  such  person  ha£  acted  unfairly,  and  wasted  the  property,  the  children  can, 
in  this  form  of  action,  recover  no  more  than  he  has  actually  received. 

ON  a  writ  of  error  to  the  District  Court  for  the  city  and  countv 
of  Philadelphia,  the  case  was  thus: 

William  Wright,  Elizabeth  Wright,  and  Jane  Wright,  minor 
children  of  John  Wright,  who  had  absconded  sometime  before 
the  commencement  of  the  suit,  and  of  whose  death  some  evidence 
was  given,  by  their  guardian,  George  W.  Gibbons,  brought  an  ac- 
tion for  money  had  and  received  against  William  Lee,  the'plaintiff 
in  error,  to  recover  the  proceeds  of  certain  personal  property,  said 
to  have  come  into  the  possession  of  the  said  Lee,  as  trustee  of  the 
said  children,  and  to  have  been  sold  by  him.  It  appeared  in  evi- 
dence, that  Wright  absconded  on  the  9th  or  10th  of  December, 
1810,  leaving  a  widow  and  children,  the  plaintiffs  in  this  action, 
and  certain  personal  estate.  There  were  debts  due  from  him  at 
the  time  he  absconded.  No  letters  of  administration  were  ever 
taken  out  on  his  estate,  but  the  widow  kept  possession  of  the  pro- 
perty, and  paid  all  the  debts  except  one,  which  remained  due  when 
the  action  was  instituted,  but  was  said  to  be  barred  by  the  act  of 
limitations.  After  her  husband  had  absconded,  the  widow  acquired 
more  property,  and  Lee,  the  defendant  below,  who  was  her  bro- 
ther, advanced  to  her  one  thousand  eight  hundred  and  seventy-five 
dollars,  which  was  invested  in  part  in  the  furniture  and  stock.  She 
continued  the  same  line  of  business  as  her  husband,  by  the  advice 
and  under  the  name  of  William  Lee,  who  repeatedly  declared  that 
it  was  for  the  benefit  of  the  children.  Her  proceedings  were  all 
by  the  advice  and  uuder  the  agency  of  Lee,  with  a  view,  it  was 
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said,  to  conceal  the  property  from  the  creditors  of  Wright.  With- 
in seven  years,  there  were  reports,  hoth  that  Wright  was  dead  and 
that  he  was  not  dead;  and  one  letter  was  received,  and  produced 
by  Lee  on  the  trial,  saying  that  he  was  dead.  In  the  spring  of 
1814,  the  widow,  by  the  advice  of  Lee,  married  one  William 
Chase,  previously  to  which  the  stock,  &c.  were  appraised,  and  the 
following  agreement  signed  by  Lee  and  Chase: 

"Estimation  and  valuation  of  the  following  goods  and  house^ 
hold  furniture,  at  the  house  and  shop  where  Mrs.  Wright  now 
lives,  belonging  to  me,  William  Lee. — May  23,  1814. 

Shoes  and  stock,  $1429, 1 1 

Together  with  household  furnfture,     -  2000,00 

"  This  is  to  certify,  that  I  hereby  agree  to  take  the  above  named 
goods  and  household  furniture  from  William  Lee,  at  the  above  valu- 
ation or  prices,  as  above  stated,  and  also  the  boys,  and  cash  in  hand, 
and  for  the  true  and  faithful  payment  of  the  whole  two  thousand 
dollars,  and  every  part  thereof,  I  give  him  my  bond  and  warrant  of 
attorney  for  the  same,  at  the  time  of  my  receiving  a  transfer  in  the 
above  property,  which  is  the  true  consideration  of  the  bond. 

(Signed)  "William  Chase." 

Chase  accordingly  gave  to  Lee  his  bond,  with  warrant  of  attor- 
ney, for  two  thousand  dollars.  It  was  said  by  some  of  the  wit- 
nesses, that  Lee  agreed  to  take  these  papers  for  the  benefit  of  the 
wife  and  children  of  Wright,  and  by  others,  for  the  benefit  of  the 
children  alone.  Chase  continued  the  business  until  the  27th  of 
June,  1814,  when,  in  consequence  of  some  misunderstanding  be- 
tween them,  on  a  subject  not  connected  with  these  transactions, 
Lee  entered  judgment  on  the  bond  and  took  out  execution,  which 
was  levied  upon  the  household  goods  and  stock.  A  motion  was 
made,  on  behalf  of  Chase,  to  open  the  judgment  and  let  him  into 
a  defence;  but  Lee  and  Chase  afterwards  agreed  to  divide  the  stock, 
which  was  valued  at  one  thousand  four  hundred  and.  twenty-nine 
dollars,  and  eleven  cents.  Lee  took  half,  and  sold  it  for  six  hun- 
dred and  twenty-five  dollars.  Chase  kept  the  remaining  half  and 
used  it,  and  the  furniture  in  the  house  in  which  his  wife  and  chil- 
dren resided.  In  the  spring  of  1815,  Chase  removed  to  New  Jer- 
sey. Lee  followed  him  there,  and  in  November,  1817,  entered  a 
judgment  against  him  and  levied  on  the  furniture,  which  was  in 
part  the  former  property  of  Wright,  and  in  part  acquired  by  the 
industry  of  Mrs.  Chase.  When  the  sheriff's  sale  took  place,  Lee 
purchased  the  whole  himself.  The  amount  was  not  given  in  evi- 
dence, but  Lee  declared  he  purchased  for  the  use  of  the  children, 
and  had  no  claim  except  for  them. 

The  counsel  for  the  defendant  requested  the  court  to  charge  as 
follows: 

1.  That  in  an  action  for  money  had  and  received,  the  plaintiff 
must  prove  that  the  defendant  has  received  his  money. 
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2.  That  in  such  action  nothing  more  can  be  recovered,  than  the 
sum  actually  received,  with  interest  for  the  detention. 
.    3.  That  when  the  subscribing  witnesses  to  a  bond  are  dead,  or 
have  become  interested,  the  legal  way  of  proving  the  bond,  is  to 
prove  the  handwriting  of  the  subscribing  witnesses. 

4.  That  the  children  of  a  person  dying  intestate,  leaving  per- 
sonal estate  or  debts,  in  Pennsylvania.,  cannot,  without  adminis- 
tering to  the  estate,  maintain  a  suit  in  their  own  name  to  recover 
such  goods  or  debts. 

5.  That   if  they  can  maintain  such  suit,  it  cannot  be  done  by 
them  jointly,  and  without  joining  their  mother,  if  she  is  alive. 

The  court  charged  the  jury  as  follows: 

•  "  1.  and  2.  That  in  an  action  for  money  had  and  received,  the 
plaintiff  must  prove  that  the  defendant  has  received  money,  to 
which  the  plaintiff  is  entitled;  but  positive  proof  is  not  required. 
If  from  circumstances  the  jury  are  satisfied  of  the  receipt  of  such 
money,  it  is  sufficient.  The  jury  must  determine,  whether  the 
goods  mentioned  in  the  inventory,  which  had  been  given  in  evi- 
dence, had  been  converted  by  the  defendant  into  money.  If  they 
had  been  so  converted  by  the  defendant,  fairly  and  bona  fide,  the 
defendant  would  have  been  liable  only  for  the  exact  sum  he  had 
received,  with  interest;  but  if  he  had  wasted  the  goods  by  sales 
of  them  at  low  prices,  to  the  prejudice  of  the  trust,  he  was  an- 
swerable according  to  their  value,  of  which  the  jury  would 
judge. 

"  3.  That  when  the  subscribing  witnesses  are  dead,  or  have  be- 
come interested,  the  legal  evidence  of  the  execution  of  a  bond, 
is  to  prove  the  handwriting  of  the  subscribing  witnesses,  which 
is  sufficient  for  it  to  go  to  a  jury;  but  the  opposite  party  is  not 
thereby  precluded  from  impeaching  the  bond,  and  the  defendant 
might  strengthen  his  case,  by  proving  the  handwriting  of  the 
obligor. 

"4.  and  5.  That  it  had  been  argued,  on  the  part  of  the  defend- 
ant, that  John  Wright's  estate  was  insufficient  to  pay  its  debts,  of 
which  the  jury  would  judge  from  the  evidence; — that  the  evidence 
given  that  the  shop  goods  were  manufactured  after  the  death  of 
John  Wright',  that  a  part  of  the  furniture  also  was  subsequently 
acquired,  and  that  all  the  debts  had  been  paid  by  Mrs.  Wright, 
sufficiently  showed  that  an  administrator  of  John  Wright,  if  ad- 
ministration should  be  taken  out,  could  not  support  an  action  for 
them.  The  only  debt  alleged  to  be  unpaid,  was  a  balance  claimed 
by  Mr.  Wood,  and  the  debt  which  John  Bell  said  was  due  to  him, 
but  which  appeared  doubtful,  and  both  of  which  were  barred  by 
the  statute  of  limitations;  that  the  defendant,  having  intermeddled 
with  Wright's  goods,  was  liable  to  creditors,  as  executor,  of  his 
own  wrong;  that  it  was  enough  to  say,  that  the  plaintiffs  did 
not  claim  as  heirs  or  next  of  kin,  but  as  cestui  que  trusts,  and 
their  action,  in  the  present  form,  was  maintainable" 
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P.  Jl.  Browne,  with  whom  was  Levy,  for  the  plaintiff  in  error. 

1.  The  court  erred  in  charging  the  jury,  that  u  if  the  defendant 
had  wasted  the  goods  by  sales  of  them  at  low  prices,  to  the  preju' 
dice  of  the  trust,  he  was  answerable  according  to  their  value,  of 
which  the  jury  would  judge."     We  say,  that,  in  this  form  of  ac- 
tion, for  money  had  and  received,  &c.  the  defendant  is  liable  only 
for  the  exact  sum  of  money  received  by  him.     The  action  affirms 
the  sale,  and  claims  what  has  been  received  under  it.   Moses  v. 
M'Ferlan,  2  Burr.  1008.  Lindon  v.  Hooper,  1  Cowp.  416.  Bull. 
N.  P.  129.    Walker  v.  Constable,  1  Bos.  $  Pull.  306.   2  Id.  446. 
(note.'}  Eastwick  v.  Hugg,  1  Dall.  222. 

2.  The  plaintiffs  were  not  entitled  to  maintain  an  action  in  their 
own  names,  and,  if  they  were,  they  should  have  sued  severally. 
There  ought  to  have  been  an  administrator  of  the  estate  of  John 
Wright,  who  alone  could  support  the  action.     There  was  proof 
that  one  debt  was  unpaid.     The  executor  represents  the  testator, 
as  to  all  his  personal  contracts.    Toll.  Law  of  Executors,  431, 
(.dm.  Ed.)     The  heir,  therefore,  may  bring  real,  but  not  personal 
actions.  3  Bac.  Jib.  457.     No  action  can   be  maintained  by  the 
heir,  upon  a  covenant  broken  in  the  life  of  the  ancestor.  Com. 
Dig.  Jldm.  B.  13.   Covenant,  B.I.     3  Bac.  Jib.  91.     The  heir 
cannot  sue  for  waste  committed  in  the  life  of  the  ancestor.   Com. 
Dig.  Waste,  C.  3.     The  plaintiffs  cannot  sue,  as   being  entitled 
under  the  act  of  distributions,  as  next  of  kin.     An  administrator 
alone  could  support  the  action.   Blackborough  v.  Davis,   1  P. 
Wms.  48,  49.   Slat.  31  Ed.  3.  c.  11.   Hughes  v.  Hughes,  1  Lev. 
233.   Stat.  22,  23  Car.  c.  2.  c.  10.   3  Ruff.  334.   Jlct  ofthe29t/i 
of  Jlpril,  1794,  sect.  1.   3  Sm.  L.  143.  Jlct  of  the  2lst  of  March, 
1772.   1  Sm.  L.  383.      If  letters  of  administration  should  here- 
after be  granted  on  the  estate  oi  John  Wright,  the  defendant  will 
not  be  protected  by  a  recovery  in  this  action  against  a  suit  by  the 
administrator.  2  Binn.  298.      We  deny  the  position,  that  the  de- 
fendant took  possession  of  the  property  in  question  as  the' trustee 
of  the  plaintiffs.     He  took  it  as  the  executor  de  son  tort  of  John 
Wright.     An  executor  de  son  tort  may  be  sued  by  a  creditor,  by 
the  lawful  executor,  or  administrator,  but  is  not  liable  to  suit  by 
the  next  of  kin.   Toll.  368,  369.    3  Bac.  Jib.  Executor  and  Ad- 
ministrator.    But  if  the  plaintiffs  had  cause  of  action,  they  could 
not  maintain  a  joint  suit,  but  should  have  brought  separate  actions 
for  their  distributive  shares.  4  DulL  147. 

Norris  and  Rawle,  for  the  defendants  in  error. 

This  action  is  not  brought  by  the  plaintiffs  below  for  a  distribu- 
tive share  of  their  father's  estate,  but  is  founded  upon  a  trust  for 
their  bent-fit.  Wright's  debts  were  all  paid  by  the  industry  of  his 
widow,  and  all  his  stock  in  trade  was  applied  to  that  purpose.  So 
that  all  the  stock  on  hand,  when  she  married  Chase,  for  which 
Lve  took  a  bond  from  Chase,  had  been  acquired  after  the  death 
of  Wright,  and  this  bond  was  avowedly  taken  in  trust  for  the 


March,  1826.]          OP  PENNSYLVANIA,  109 

(Lee  v.  Gibbons,  Guardian  of  Wright.) 

children.  Lee  had  no  claim  to  the  property.  He  said  once  he 
took  the  bond  in  trust  for  the  children,  and  once  thai  he  took  it 
ior  the  wife  and  children.  But  when  he  issued  a  second  exe- 
cution against  Chase  in  New  Jersey,  and  bought  the  goods,  he 
said  it  was  in  trust  for  the  children.  Under  these  circumstances, 
the  action  was  rightly  brought  by  the  persons  in  whose  favour  the 
trust  was  declared.  If  a  trust  be  created  in  favour  of  one  without 
his  knowledge,  he  may  affirm  it  and  support  an  action.  Neilson  v. 
Blight,  1  Johns,  Cas.  205.  Moses  v.  Murgatroyd,  \  Johns.  Ch. 
Rep.  119.  Clarke  v.  Shee,  1  Cdwp.  197.  Longchamp  v.  Kenny, 
1  Doug.  137.  Abbots  v.  Barry,  6  Eng.  Com.  Law  Rep.  157.  Wal- 
ker v.  Smith,  4  Dall.  3S9. 

.The  action  was  rightly  brought  by  the  plaintiffs  jointly.  This 
suit  is  in  the  nature  of  a  bill  in  equity,  in  which  all  the  parties  in- 
terested must  join.  3  Br.  Ch.  Rep.  365.  It  was  a  joint  promise, 
founded  upon  a  joint  consideration,  and  therefore  a  joint  action 
lies.  Vaux  v.  Steward,  Style,  156,  157,  203.  Saunders  v.  John- 
son, Skin.  401.  Weller  v.  Baker,  2  Wils.  414.  Coryton  v. 
Lythebye,  2  Sound.  112,  116,  (note  2.)  7  Mod.  116. 

Can  the  plaintiffs  recover  more  than  the  money  received  by  the 
defendant,  together  with  interest?  It  is  admitted  they  cannot, 
where  there  is  an  actual  receipt  of  money.;  but  where  no  money  has 
been  received,  but  a  bond  taken,  the  amount  of  the  bond  may  be 
recovered.  The  plaintiffs  were  entitled  to  recover'something,  and 
the  question  is,  how  much?  On  that  point  the  first  part  of  the 
charge  was  right,  though  something  inaccurate  might  have  been 
added.  But  where,  upon  the  whole,  the  charge  is  right,  the  court 
Will  not  reverse  the  judgment,  because  there  might  have  been  er- 
ror in  some  respects.  Stafford  v.  Walker,  12  Serg.  4*  Rawle,  190. 
The  COUIIT  observed  to  the  counsel  of  the  defendants  in  error, 
that  they  had  cleared  the  case  of  all  difficulties  except  one,  viz. 
that  if  the  defendant  below  had  wasted  the^goods,  he  was  answer- 
able in  this  action  for  their  full  value.  This  the  counsel  con- 
ceded to  be  error,  but  requested  that  the  court  would  deliver  their 
opinion  upon  all  the  points  which  had  been  made  below. 

The  opinion  of  the  court  was  delivered  by 

DUNCAN,  J.  This  was  an  action  for  money  had  and  received  for 
the  use  of  William,  Elizabeth,  and  Jane  Wright,  infant  children' 
of  John  Wright,  deceased.  The  evidence  was,  that  certain  pro- 
perty belonging  to  their  father,  who  had  deserted  his  family  and 
disappeared,  and  whose  death  was  fairly  to  be  presumed,  under 
some  understanding  between  his  wife  and  her  brother,  William 
Lee,  the  plaintiff  in  error  and  defendant  below,  was  concealed  and 
covered,  as  was  said,  to  prevent  their  being  seized  for  the  pay- 
ment of  John  Wright's  debts.  Certain  proceedings,  to  give  some 
colour  to  the  acts  of  William  Lee,  were  done,  principally  by  his 
advisement.  In  the  course  of  years,  this  property,  or  a  conside- 
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rable  part  of  it,  has  been  transmuted  in  a  course  of  business  car- 
ried on  by  Mrs.  Wright,  in  the  name  of  William  Lee,  who  re- 
peatedly declared,  it  was  for  the  use  of  the  children.  In  1814, 
after  the  marriage  'of  Mrs.  Wright  with  one  Chase*  an  appraise- 
ment of  the  goods  was  made,  and  the  whole  stock  and  furniture 
were  taken  by  Chase  at  two  thousand  dollars,  who  gave  his  judg- 
ment bond  to  Lee  for  the  amount.  Lee,  in  the  same  year,  on 
some  misunderstanding  with  Chase,  entered  up  his  judgment, 
issued  an  execution,  and  levied  on  these  goods.  A  motion  was 
made  to  set  aside  the  execution,  and  an  issue  was  directed  by  the 
court.  Before  this  came  to  trial,  Lee  and  Chase  came  to  some 
agreement,  and  divided  the  goods  between  them.  These  goods 
were  the  furniture  of  John  Wright,  and  articles  in  the  shoe- 
making  line,  manufactured  by  Mrs.  Chase,  after  the  death  of  her 
husband,  she  having  married  her  journeyman,  Chase.  In  1817, 
Lee  entered  up  his  judgment  in  New  Jersey,  to  which  state  Chase 
had  removed,  and  levied  on  the  furniture  and  other  property  which 
was  partly  the  property  of  Wright,  her  first  husband,  and  partly 
property  acquired  by  Mrs.  Wright  and  sold,  always  declaring  that 
he  bought  them  for  the  use  of  the  children. 

Two  questions  were  made  in  the  District  Court:  1st.  Whether 
the  plaintiffs  could  sustain  an  action  in  their  joint  names,  or  at  all 
without  taking  out  administration  on  the  estate  of  their  father, 
John  Wright.'  2d.  Whether,  in  case  they  proved  any  money  to 
have  come  into  the  hands  of  William  Lee  on  account  of  these 
goods,  they  could  in  this  form  of  action  recover  more  than  Lee 
actually  -received .' 

It  is  quite  clear,  that  the  children  of  a  decedent  cannot  bring 
any  action  for  his  property  without  administration,  and  that  even 
against  an  administrator  they  could  not  join  in  the  same  action 
for  their  distributive  parts.  In  that  aspect  of  the  case,  it  would 
be  with  the  plaintiff  yi  error;  but  this  action  is  not  so  brought. 
It  is  brought  against  Lee,  not  as  trustee  by  act  and  operation  of 
law,  but  on  an  express  declaration  of  trust  that  he  held  the  pro- 
perty for  the  use  of  the  children  of  John  Wright.  In  this  action, 
which  is  in  fact  a  bill  in  equity,  it  will  not  be  endured,  that  he 
should  say  to  cestui  que  trusts,  all  these  transactions  between 
your  mother  and  me  are  in  fraud  of  the  law,  to  conceal  the  pro- 
perty from  your  father's  creditors,  and  I  am  only  to  account  to 
the  legal  administrator  for  them.  The  children  participated  in  no 
fraud.  If  their  mother,  their  natural  guardian,  and  tht-ir  uncle, 
standing  in  loco  parentis,  conceived  it  proper  to  go  on  without 
administration,  and  take  possession  of  the  effects  of  John  Wright, 
and  these  effects,  or  the  proceeds  of  them  in  money,  have  come  to 
the  hands  of  the  defendant,  on  his  express  promise  that  he  held 
them  in  trust  for  the  children,  he  would  be  liable  for  the  money  he 
has  received  in  this  trust,  to  the  children  in  this  form  of  action. 
It  disturbs  not  the  order  of  payment  of  debts,  for  all  subsisting 
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debts  have  been  paid.  Cui  bono  take  out  letters  of  administra- 
tion? The  uncle  has  their  father's  goods;  the  father's  debts  fire 
paid.  The  uncle  has  received  the  money  on  an  express  under- 
taking to  account  to  them  for  it.  But  it  is  said,  they  should  each 
one  have  brought  an  action  for  their  separate  proportion.  The 
action  is  founded  on  a  promise  implied  or  expressed.  If  it  be  on 
an  implied  promise,  then  it  must  follow  the  nature  of  the  consi- 
deration, and  as  that  is  joint  or  several,  so  must  the  action  be. 
But  where  it  arises  on  an  express  promise,  as  here,  that  he  held 
in  trust  for  all  the  children ;  and  as  the  action  could  not  be  sus- 
tained at  all,  without  proof  of  this,  then  the  nature  of  the  action 
is  governed  by  the  consideration  of  its  being  an  express  promise, 
and  that  being  a  joint  promise,  all  to  whom  it  is  made  must,  or  at 
least  may,  sue  jointly  on  it,  and  after  having  recovered,  settle 
among  themselves  the  proportion  of  each.  This  is  now  well  set- 
tled in  Cory  ton  v.  Lythebye,  2  Saund.  116,  a.  (note  2,)  and  in 
Baggs  y.  Curtin  and  others,  10  Serg.  fy  Rawle,  211.  But  in 
this  form  of  action,  no  more  can  be  recovered  than  the  money 
actually  received  by  the  defendant;  not  what  he  ought  to  have 
received,  had  he  acted  fairly  and  honestly.  Though  there  may 
be  some  positions  in  Moses  v.  M'Ferlan,  2  Burr.  1005,  by 
Lord  MANSFIELD,  which  his  successors  have  cancelled  out  of  it, 
the  leading  doctrine  of  the  nature  of  this  action  never  has  been 
questioned.  The  great  objection  to  some  of  his  positions  is,  that 
they  have  been  laid  down  too  large,  when  he  says  that  a  court  of 
common  law  may  sustain  this  action,  wherever  one  man  has  money 
which  another  ought  to  have,  or  wherever  one  man  has  an  equita- 
ble right  to  the  money,  he  also  has  a  legal  action.  Since  courts  of 
common  law  cannot  administer  equity  in  the  same  way  courts  of 
equity  can,  we  have  adopted  the  most  liberal  principles  in  this 
action,  and  because  we  have  no  court  of  chancery,  sustained  the 
action  where  one  man  holds  unjustly  the  money  of  another.  You 
may,  in  every  case,  waive  the  tort.  Where  the  party  has  received 
your  money,  trespass  or  trover  may  be  converted  into  this  action. 
Where  the  defendant  has  turned  the  article  into  money,  or  there 
is  reasonable  evidence  that  he  has,  as  in  the  case  of  the  masque- 
rade ticket.  But  where  you  do  this,  you  ratify  the  conversion; 
you  adopt  his  act,  and  can  recover  nothing  more  than  he  has  re- 
ceived. In  England,  not  even  interest,  but  here,  the  money  re- 
ceived, with  the  interest.  A  man  may  disaffirm  the  act  ab  initio^ 
by  reason  of  the  fraud,  and  bring  his  special  action,  and  recover 
his  actual  damages,  or  affirm  it  and  demand  the  money;  he  may 
make  his  election.  The  opinion  of  the  learned  judge  was  cer- 
tainly correct,  as  to  the  right  of  the  plaintiffs,  provided  the  jury 
were  satisfied  of  an  actual  declaration  of  trust  by  Lee,  that  he  held 
the  property  bought  in  for  the  benefit  of  the  children,  which  \vould 
be  equivalent  to  an  express  promise  to  account  for  it  to  them 
upon  a  meretorious  and  legal  consideration  ;  for  the  property  of 
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their  father  was  their  property,  and  a  slight  matter  might  convert 
him  into  a  trustee,  requiring,  it  is  true,  some  evidence  of  an  ac- 
knowledgment of  accountability  to  them,  to  maintain  this  action. 
But,  with  respect  to  the  amount  to  be  recovered,  the  court  cannot 
accede  to  the  measure  of  damages.  That  is  in  opposition  to  the 
first  principle  of  the  action,  which  is,  that  no  more  money  can  be 
recovered  than  the  defendant  has  received.  The  instruction  to 
the  jury  is  a  departure  from  this,  for  they  were  charged,  "that  if 
the  goods  had  been  converted  by  the  defendant  fairly  and  bona 
fide,  the  defendant  would  only  have  been  liable  for  the  exact  sum 
he  had  received,  with  interest ;  but  if  he  had  converted  the  goods 
by  sales  at  low  prices  to  the  prejudice  of  the  trust,  he  was  ac- 
countable according  to  their  value,  of  which  the  jury  were  to 
judge."  Now,  we  have  seen,  that  wherever  the  plaintiff  makes 
his  election  to  proceed  in  this  form  of  action  for  the  money,  he 
affirms  the  act  of  conversion  and  adopts  the  sale,  and  goes  only 
for  the  price,  not  for  the  value.  In  every  other  matter  the  opinion 
is  free  from  exception ;  but  in  this  there  is  error. 

GIBSON,  J.,  was  absent. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


[PHILADELPHIA,  APRIL  10, 1826.] 

AYRES  and  others  against  FISHER. 

IN   ERROR. 

Where  the  defendant  appeals  from  an  award  of  arbitrators  in  favour  of  the  plaintiff, 
for  a  sum  of  money,  it  is  sufficient  if  the  condition  of  the  recognizance  be,  either, 
'"  that  if  the  plaintiff,  in  the  event  of  the  suit,  shall  obtain  a  judgment  for  a  sum 
equal  to  or  greater  than  the  report  of  the  arbitrators,"  or  that  "  if  the  plaintiff, 
in  the  event  of  the  suit,  shall  obtain  a  judgment  as  or  more  favourable  than  the 
report  of  the  arbitrators,"  the  defendant  shall  pay,  &c.  without  inserting  both 
conditions. 

WRIT  of  error  to  the  Court  of  Common  Pleas  of  Montgomery 
county,  in  which  court  IVendle  Fisher,  the  defendant  in  error, 
was  plaintiff,  and  William  *ftyres,  George  Kline,  and  William 
M^G  lathery,  commissioners  of  Montgomery  county,  were  de- 
fendants. 

After  argument  by  Potts,  for  the  plaintiffs  in  error,  and  Kit- 
tera,  for  the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  This  action  was  originally  brought  by  Wendle 
Fisher,  against  William  Ayres  and  others,  commissioners  of  the 
county  of  Montgomery,  before  a  justice  of  the  peace,  who  gave 
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judgment  for  the  plaintiff  for  the  sum  of  sixty- seven  dollars  and 
ninety-six  cents.  The  defendants  appealed  to  the  Court  of  Com- 
mon Pleas,  where  the  action  was  carried  before  arbitrators,  who 
made  an  award  in  favour  of  the  plaintiff  for  the  same  sum  of  sixty- 
seven  dollars  and  ninety-six  cents.  From  this  award  the  defend- 
ants appealed,  and  entered^into  a  recognizance,  which,  in  the  opi- 
nion of  the  Court  of  Common  Pleas,  was  defective,  and  therefore 
the  appeal  was  dismissed.  The  form  of  recognizance,  where  the 
defendant  appeals,  is  prescribed  by  the  act  of  the  20th  of  March, 
181O,  5  Sm.  L.  131,  sect.  14.  It  is  to  be  in  the  nature  of  special 
bail,  with  condition,  "that  if  the  plaintiff,  in  the  event  of  the  suit, 
shall  obtain  a  judgment  for  a  sum  equal  to,  or  greater,  or  a 
judgment,  as  or  more  favourable  than  the  report  of  the  arbitra- 
tors, the  said  defendant  shall  pay  all  the  costs  that  may  accrue,  in 
consequence  of  the  said  appeal,  together  with  the  sum,  or  value* 
of  the  property  or  thing  awarded  by  the  arbitrators,  with  one  dol- 
lar per  day  for  each  and  every  day  that  shall  be  lost  by  the  plaintiff 
in  attending  to  such  appeal,  or,  in  default  thereof,  shall  surren- 
der the  defendant  or  defendants  to  .the  jail  of  the  proper  county," 
&c.  In  the  recognizance  in  question,  the  condition  is,  "  that  if 
the  plaintiff  shall  obtain  a  judgment,  as  or  more  favourable  than 
the  report  of  the  arbitrators,  then  the  defendant  shall  pay  all  costs 
that  may  accrue  in  consequence  of  the  said  appeal,  together  with 
the  sum  awarded  by  the  arbitrators,  with  one  dollar  per  day  for 
each  and  every  day  that  shall  be  lost  by  the  said  plaintiff  in  at- 
tending to  such  appeal,  or,  in  default  thereof,  shall  surrender  the 
said  defendant  to  the  jail  of  the  proper  county,  in  discharge  of  the 
said  recognizance."  The  alleged  defect  is,  the  omission  of  the 
words,  shall  obtain  a  judgment  for  a  sum  equal  to  or  greater. 
But  1  think  this  point  is  settled  by  the  principle  adopted  in  the 
case  of  Witman  v.  Ely,  4  Serg.  fy  Rawle,  260.  In  that  case,  the 
words,  shall  obtain  a  judgment  as  or  more  favourable  than  the 
report  of  the  arbitrators,  were  omitted,  yet  the  recognizance  was 
held  to  be  good.  The  principle  is,  that  if  the  words  of  the  recog- 
nizance are  sufficient  to  cover  the  actual  case,  so  that  he  may  re- 
cover upon  it  any  thing  which  he  ought  to  recover,  it  is  sufficient. 
Where  an  award  is  made  in  favour  of  the  plaintiff  for  a  sum  of 
money,  it  will  be  sufficient  if  the  condition  be,  "  that  if  the  plain- 
tiff, in  the  event  of  the  suit,  shall  obtain  a  judgment  for  a  sum 
equal  to  or  greater  than  the  award  of  the  arbitrators ;"  or  if  it 
be,  "that  if  the  plaintiff,  in  the  event  of  the  suit,  shall  obtain  a 
judgment  as  or  more  favourable  than  the  report  of  the  arbitrators," 
without  inserting  both;  because  either  of  these  conditions  is  ap- 
plicable to  a  report  for  a  sum  of  money.  But  if  the  report  had 
been,  not  for  money,  but  something  to  be  done  by  the  defendant, 
then  the  recognizance  would  be  bad,  unless  it  contained  the  words, 
"  shall  obtain  a  judgment  as  or  more  favourable  than  the  report 
of  the  arbitrators,"  because  those  words  would  have  been  neces- 
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sary  to  mafce  the  recognizance  suitable  to  the  actual  case.  Let  us 
suppose  now,  that  in  the  present  case  the  appellant  had  been  suf- 
fered to  go  on  with  his  appeal  in  the  Court  of  Common  Pleas.  If 
judgment  went  in  his  favour,  it  must  have  been  to  recover  a  sum 
of  money,  because  nothing  but  money  was  demanded.  Then,  by 
comparing  the  sum  for  which  judgment  should  be  obtained  with 
that  awarded  by  the  arbitrators,  it  would  have  appeared  at  once 
whether  the  plaintiff  had  obtained  a  judgment  as  or  more  favoura- 
ble than  the  report  of  the  arbitrators.  So  that  this  recognizance, 
which  was  taken  for  the  benefit  of  the  plaintiff,  secured  to  him 
every  advantage  intended  to  be  given  to  him  by  the  act  of  assem- 
bly. I  am  of  opinion,  therefore,  that  it  was  a  good  recognizance, 
and  consequently  that  there  was  error  in  dismissing  the  appeal. 
The  judgment  is  to  be  reversed,  and  the  record  remitted  to  the 
Court  of  Common  Pleas,  with  orders  to  reinstate  the  appeal  and 
proceed  in  it. 

Judgment  reversed,  &c. 
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LIPPENCOTT    and   Wife   against   WARDER,    Executor   of 

BARNES. 

BARNES,  by  her   next   friend,  LIPPENCOTT,  against   the 

same. 

CASE  STATED. 

Testator,  after  a  bequest  of  c'crtain  personal  property,  devised  to  his  wife  C.,  add 
his  daughter  .#.,  and  any  other  child  or  children  he  might  have  at  the  time  of 

'  his  decease,  their  heirs  and  "assigns  for  ever,  in  equal  shares,  all. his  other  estate 
and  property,  real  and.  personal ;  and,  in  the  event  of  the  'death  of  either,  the 
share  of  the  party  dying1,  to  go  over  to  the  survivor  or  survivors,  in  fee  simple  ; 
but  should  his  children,  or  either  of  them,  die  without  issue,  such  issue  to  stand 
in  the  place  of  his,  her,  or  their  deceased  parent.  He  appointed  his  wife  C.  ex- 
ccutrix,  and  /.  W.,  jr.,  executor,  with  power  to  sell  the  real  estate.  The  tes- 
tator left  his  widow  C.,  his  daughter  Jl.,  and  a  son  tt.,  born  after  his  death, 
who  died  in'his  infancy,  leaving  no  issue.  J.  IV.,  jr,,  alone  proved  the  will,  but 
both  he  and  the  executrix  joined  in  the  sale  of  the  real  estate,  for  which  they 
jointly  gave  deeds,  and  received  securities  in  their  joint  names  for  the  part  of 
the  purchase  money  which  remained  unpaid.  J.  W.,  jr.,  had  in  his  hands,  as  ex- 
ecutor, personal  property,  money  or  securities  for  money,  arising  from  the  sale  of 
the  real  estate,  rents  and  profits  received  from  the  real  estate,  and  interest  or 
income  of  the  personal  property,  and  proceeds  of  the  real  estate.  Held,  that  the 
widow,  C.,  took  an  indefeasable  estate  in  fee  simple  in  one  third;  the  children, 
Ji  and  B.,  a  defeasible  one,  and,  upon  the  death  of  either  of  the  children  with- 
out  issue,  the  estate  went  over  to  the  survivor  by  way  of  executory  devise,  and, 
consequently,  on  the  death  of  Ji.  without  issue,  the  whole  fee  simple  in  the  two 
thirds  vested  in  A.  And  that  the  husband  of  the  widow  was  entitled,  in  her  right, 
to  one  third  part  of  the  proceeds  of  sale,  and  the  guardian  of  the  daughter  to  the 
other  two  thirds;  and  that  where  the  money  had  not  been  received,  they  had  a 
right  to  call  upon  the  executor  to  proceed  to  recover  the  money  due  on  the 
securities,  or  to  assign  them  to  the  several  plaintiffs,  in  proportion  to  their 
rights. 

CASE  stated  for  the  opinion  of  the  court,  in  substance  as  follows: 
Barnaby  Barnes  duly  made  his  last  will  and  testament,  dated 
the  first  day  of  February,  1820,  (prout  the  will,)  leaving  a  widow, 
the  above  named  Christiana,  now  Christiana  Lippencott,  a  daugh- 
ter, the  above  named  Augusta  Barnes,  and  a  son,  Barnaby,  born 
after  the  death  of  his  father.  Barnaby  Barnes,  the  son,  died  in 
his  infancy,  leaving  no  issue. 

Jeremiah  Warder,  jr.,  above  named,  proved  the  will,  and  took 
upon  himself  the  execution  thereof.  The  said  Jeremiah  Warder, 
jr.,  as  executor,  and  the  said  Christiana,  as  executrix,  jointly, 
made  sale  of  part  of  the  real  estate,  and  executed  and  delivered 
deeds  for  the  same,  in  the  names  of  both.  Part  of  the  purchase 
money  was  paid,  and  for  part  securities  were. taken  in  the  name 
both  of  the  executor  and  executrix.  The  said  Jeremiah  Warder, 
jr.,  has  now  in  his  hands  as  executor,  personal  property  which 
came  to  his  possession  as  executor,  money  or  securities  for  money 
arising  from  the  sale  of  the  real  estate,  rents  and  profits  received 
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from  the  real  estate,  and  interest  or  income  of  the  personal  pro- 
perty and  proceeds  of  the  real  estate.  William  Lippencott  and 
Christiana  his  wife  have  been  duly  appointed  guardians  of  the 
person  and  estate  of  Augusta  Barnes  by  the  Orphans'  Court  in 
and  for  the  county  of  Philadelphia. 

The  question  submitted  to  the  court  is,  whether  the  plaintiffs, 
that  is  to  say,  the  said  William,  and  Christiana,  in  right  of  the 
said  Christiana,  and  the  said  Augusta,  are  entitled  by  the  said 
will  to  recover  from  the  defendant  the  balances  of  money,  and  the 
securities  for  money  which  he  has  in  his  hands  as  aforesaid,  or 
either  and  which  of  them  ?  If  the  court  shall  be  of  opinion  that 
they  are  entitled  to  recover,  then  judgment  to  be  entered  for  the 
plaintiff.  If  not,  judgment  to  be  entered  for  the  defendant. 

The  will  was  in  these  words: — 

"  I,  Barnaby  Barnes,  do  make  this  my  last  will  and  testament. 

"  1.  I  do  hereby  order  and  direct,  that  the  formality  of  an  in- 
ventory of  my  household  and  other  personal  property  be  dispensed 
with,  and  that  the  same  belong  to  my  wife. 

"  2.  I  do  hereby  will,  devise,  and  bequeath,  to  my  wife  Chris- 
tiana, and  my  daughter  rfugusta,  and  any  other  child  or  children 
which  I  may  have  at  the  time  of  my  decease,  and  their  heirs  and 
assigns  for  ever,  in  equal  shares,,  all  my  other  estate  and  property 
real  and  personal.  And,  in  the  event  of  the  death  of  either,  the 
share  of  the  party  dying,  to  go  to  the  survivor  or  survivors  in 
fee  simple;  but  should  my  children,  or  either  of  them,  die  leaving 
issue,  such  issue  shall  stand  in  the  place  of  his,  her,  or  their  de- 
ceased parent. 

"  3.  I  do  hereby  appoint  my  friend  Jeremiah  Warder',  jr.,  ex- 
ecutor, and  my  wife  Christiana,  executrix  of  this  my  last  will 
and  testament,  and  authorize  them  to  sell  by  public  or  private  sale, 
and  make  legal  conveyances  in  fee  simple,  for  my  real  estate, 
should  they  mutually  think  it  advisable  so  to  do. 

"In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal, 
this  first  day  of  February,  A.  D.  1820. 

B.  Barnes." 

The  case  was  submitted  to  the  court  without  argument,  by  Ser- 
gea?it,  for  the  plaintiffs,  and  M'llvaine,  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

DUNCAN,  J.  These  actions  are  brought  to  decide  a  question  be- 
tween the  parties,  as  to  the  right  of  William  Lippencott  and  his 
wife  to  demand  payment  of  the  proceeds  of  the  sale  of  the  real 
estate  devised  to  her  by  her  former  husband,  the  testator,  and  of 
i-/uf,'utila  Barnes,  by  her  guardian  William  Lippencott,  to  re- 
cci\e  the  proceeds  of  the  real  estate  of  her  father,  the  testator, 
M)!<|  and  conveyed  by  the  said  Christiana  and  the  said  Jeremiah, 
tinder  the  powers  vested  in  them  by  the  will.  Christiana  never 
qualified  as  executrix,  but  executed  conveyances  to  the  purchasers, 
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and  the  securities  taken  for  the  purchase  money  are  to  her  and  Jere- 
miah Warder,  jr.,  as  executors  of  Barnaby  Barnes.  It  is  desirable 
to  avoid,  further  than  the  case  requires,  giving  any  opinion  as  to 
what  might  be  the  construction  of  this  will,  in  events  that  may  ne- 
ver happen,  or  whether  the  money  arising  from  the  sale  will  in 
any  event  continue  to  be  impressed  with  the  character  of  real 
estate,  and  descend  as  such,  or  go  to  the  next  of  kin  of  Augusta, 
as  personal  estate;  but  the  case  requires  a  decision  on  the  question, 
and  on  the  nature  of  the  estate  of  Christiana  Lippencott. 

The  testator  left  two  children,  Augusta  and  Barnaby.  Bar- 
naby died  in  his  infancy  without  issue.  William  Lippencott  is 
the  guardian  of  Augusta,  the  surviving  child  of  the  testator,  and 
lias  given  satisfactory  security  to  the  Orphans'  Court. 

Christiana  took  an  indefeasible  estate  in  fee  simple  in  one  third 
part.      The  children,  Augusta  and  Barnaby,  a  defeasible  one. 
Oh  their  dying  without  issue,  the  estate  went  over  to  the  survivor 
of  them,  by  way  of  executory  devise.     On  the  death  of  Barnaby 
without  issue,  the  whole  fee  simple  in  the  two  thirds  vested  in  the 
survivor,  Augusta.     All  the  provisions  in  the  executory  devise 
relate  to  the  children  and  the  children's  part,  for  there  is  no  de- 
vise over,  as  to  the  wife's  part.     Christiana,  the  mother,  could 
not  die  without  issue,  so  long  as  either  of  these   children  lived. 
The  object  of  the  testator  was  to  put  his  wife  on  an  equality  with 
the  child  he  might  leave;  but  he  thought  it  wise  to  provide  for  the 
death  of  any  child  without  issue,  by  giving  over  that  child's  part 
to  the  survivor  or  survivors.     That  was  an  event  seasonably  cleter- 
minable.     The  fee  simple  then  became  vested  indefeasibly  in  the 
survivor  Augusta,  of  the  two  thirds,  on  the  death  of  her  brother 
Barnaby  without  issue.     It  is  quite  clear  that  William  Lippen- 
cott, in  right  of  his  wife,  is  entitled  to  one  third  part  of  the  pro- 
ceeds of  the  sale,  and  that  whether  the  money  remained  marked 
with  the  character  of  real,  or  became  converted,  to  every  intent, 
into  personal  property;  for  the  wife,  by  joining  in  this  action  with 
her  husband,  h<1s  now  consented  to  receive  it  as  money.   Slifer 
and  others  v.  Beates  and  another,  9  Serg.  8?  Rawle,  183.     As 
to  what  may  hereafter  be  a  question,  as  to  the  descendible  quality 
of  this  money,  or  its  going  over  to  the  next  of  kin,  on  future  con- 
tingencies, as  relates  to  Augusta's  interest,  the  court  studiously 
avoid  dropping  any  intimation;  but  the  court  is  clearly  o£ opinion, 
that  whether  Warder  stands  in  the  relation  of  a  trustee,  or  of  an 
executor,  he  would  be  bound  to  pay  over  any  money  he  received, 
or  the  securities  mentioned  in  the  case  stated,  to  the  guardian  of 
Augusta.     The  trustee  could  not  keep  it  in  his  hands  unaccount- 
ed for.     If  an  action  were  brought  against  any  of  these  debtors, 
it  must  be  in  the  name  of  Jeremiah  Warder,  jr.,  and  William 
Lippencott  and  Christiana  his  wife,  for  the  securities  are  to  them. 
If  the  money  was  recovered  and  in  Hoarder's  hands,  he  would  be 
obliged  to  pay  Christiana's  part  to  her  husband,  and  Augusta's 
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part  to  her  guardian,  who  has  given  security  to  the  Orphans'  Court. 
If  this  was  a  proceeding  in  chancery,  the  chancellor  would  decree 
the  payment,  though  perhaps  requiring  a  settlement  on  the  wife, 
and  to  the  guardian  on  giving  security.  But  here,  the  husband 
has  never  been  held  to  make  a  settlement  on  his  wife,  in  order  to 
get  at  her  estate,  and  here  security  has  been  given  by  the  guar- 
dian. If  it  was  only  a  life  interest,  and  the  tenant  for  life  sought 
to  recover  the  money,  he  could  now  do  so,  on  barely  filing  an  in- 
ventory, though  formerly  chancery  required  security  that  the  goods 
should  be  forthcoming  at  his  decease.  Westcott  v.  Cady,  5  Johns. 
Ch.  Rep.  349.  But  I  apprehend  it  is  still  usual  in  chancery,  in  a 
case  of  danger,  to  require  security.  I  will  not  pretend  to  say  how 
it  would  be  in  Pennsylvania,  as  to  requiring  such  security  from  a 
person  to  restore  personal  property  devised  for  life.  I  do  not  know 
the  tribunal  here  who  could  exact  it.  But  this  is  not  the  case  of 
a  bequest  for  life,  but  a  devi3e  in  fee;  as  to  the  wife's  third,  always 
a  fee,  absolute  and  indefeasible;  and,  as  to  •flugusta,  the  moment 
she  became  the  sole  survivor;  for  in  no  event  could  her  estate  be 
lessened,  which  was  a  devise  to  her  and  her  heirs,  defeasible  only 
on  a  particular  event;  to  go  over  on  that  event  to  a  survivor.  As 
there  now  can  be  none  on  her  death  without  issue,  that  event  can 
never  happen.  Where  the  money  has  not  been  received,  the  plain- 
tiffs have  a  right  to  call  on  Warder  to  proceed  to  recover  the  mo- 
ney due  on  the  securities,  or  to  assign  them  to  the  several  plaintiffs 
in  the  proportions  stated.  The  assignment  of  the  securities  would 
exonerate  the  defendant-  Under  these  views  of  the  case,  it  is  the 
opinion  of  the  court  that  payment  to  the  husband  of  the  wife's 
third  part  will  be  good  and  available,  and  of  the  part  of  Augusta 
to  William  Lippencott,  as  her  guardian,  and  direct  judgment  so 
to  be  entered. 

Judgment  for  the  plaintiffs. 


[PHILADELPHIA,  APHIL  15, 1826.] 

WICKERSHAM  against  NICHOLSON. 
IN  ERROR. 

The  property  of  an  insolvent  debtor  passes  to  his  trustee  immediately  on  Tils  .is. 
signment,  and  all  the  world  is  bound  to  take  notice  of  it.  Consequently,  a  pay- 
ment to  the  debtor,  the  day  after  his  assignment,  by  one  who  has  not  actual 
notice  of  it,  is  not  valid. 

ERROR  to  the  Cdurt  of  Common  Pleas  of  Philadelphia  county. 

This  action  was  originally  commenced  before  an  alderman  by 
Thomas  Wickersham,  trustee  of  Peter  Pollin,  an  insolvent  debt- 
or, against  Joseph  I.  Nicholson,  the  defendant  in  error,  and  re- 
moved to  the  Court  of  Common  Pleas  by  appeal.  A  declaration 
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in  assumpsit  containing  several  counts  was  filed,  to  which  the 
defendant  pleaded  non  assumpsit  and  payment.  It  was  afterwards 
agreed  by  the  counsel  on  both  sides,  that  a  special  verdict  should 
be  entered  in  favour  of  the  plaintiff  for  the  sum  of  thirty-seven  dol- 
lars and  forty-five  cents,  subject  to  the  opinion  of  the  court  on  the 
following  facts: 

Peter  Pollin  was  discharged  as  an  insolvent  debtor  on  the  llth 
of  October ;  1821,  and  made  an  assignment  to  the  plaintiff  and 
Elizabeth  Finch,  who  were  appointed  his  trustees.  Elizabeth 
Finch  not  having  given  surety,  and  refusing  to  act,  was  afterwards 
removed,  and  the  plaintiff  appointed  sole  trustee.  On  the  12th  of 
October,  1821,  the  defendant,  who  owed  Pollin  for  boots  and 
shoes  the  sum  of  thirty -two  dollars  and  fifty  cents,  paid  him  in 
full  and  took  his  receipt.  On  the  14th  of  January,  1822,  the 
plaintiff  gave  bond  with  surety,  according  to  the  act  of  assembly; 
and  gave  notice  in  the  public  papers  of  his  appointment;  calling 
upon  all  persons  indebted  to  Pollin  to  make  payment  to  him, 
Pollin  had  given  notice  of  his  application  for  the  benefit  of  the  acts, 
in  two  of  the  daily  papers  of  the  city  of  Philadelphia  for  upwards 
of  fifteen  days  before  his  discharge. 

Upon  this  case  the  Common  Pleas  gave  judgment  for  the  de- 
fendant, and  the  plaintiff  took  a  writ  of  error. 

Perkins,  for  the  plaintiff  in  error,  cited  the  act  of  the  26th  of 
March,  1814,  sect.  4.  Cooper  v.  Henderson,  6  Binn.  190.  Stat.  13 
El.  c.  7,  s.  2.  2  Madd.  Ch.  629,  630.  Stat.  1  Jac.  1,  c.  15,  s.  14. 
Cowp.  569.  5  Serg.  $  Rawle,  397.  2  Yeates,  520.  1  Burr.  20. 
5  Term  Rep.  197.  2  Dall.  276.  4  Dall.  370.  Sugd.  Vend.  532. 

Chew,  for  the  defendant  in  error,  cited,  1  Madd.  Ch.  548.  Reeves' 
Dom.  Rel.  31.  1  Phil.  Ev..  306.  1  Gall  Rep.  425.  1  Com.Contr. 
437.  2  Fonbl.  155.  16  Johns.  85.  S  Serg.  $  Rawle,  497.  9  Serg. 
Sf  Rawle,  77. 

The  opinion  of  the  court  was  delivered  by 

DUNCAN,  J.  The  only  question  is,  whether  payment  i<r  an  in- 
solvent debtor  the  day  after  his  discharge  and  assignment,  be  good. 
The  property  of  an  insolvent  debtor  passes  to  the  trustee  immedi- 
ately on  the  assignment,  at  the  moment  of  assignment.  Lessee  of 
Willis  v.  Row,  3  Yeates,  520.  In  the  assignment  of  bonds,  pay- 
ment before  notice  to  the  obligor,  of  the  assignment  by  the  obligee, 
is  good.  The  assignment  operates  as  a  new  contract  between  the 
obligor  and  assignee,  commencing  upon  notice  of  the  assignment. 
Bury,  Assignee  of  Binkley,  v.  Hartman,  4  Serg.  $?  Rawle,  176. 
Jones  v.  Witter,  13  Mass.  Rep.  307.  In  bankruptcy,  by  Stat.  13 
Eliz.  c.  7,  s.  1,  2,  property  in  the  bankrupt  vested  in  the  commis- 
sionersj  from  the  time  of  an  act  of  bankruptcy  committed;  and 
payments  made  by  a  debtor  to  a  bankrupt,  after  a  secret  act  of 
bankruptcy,  would,  under  the  statute,  have  been  void.  The  injus- 
tice of  this  relation  was  so  apparent,  that  Parliament,  by  the  Stat. 
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1  Jac.  1,  c.  15,.  s.  14,  made  such  payments,  until  notice  of  the  act 
of  Kmkruptcy,  good;  but  still  left  payments,  after  commission  is- 
sued, as  the,  s-ood  under  the  statute  of  Elizabeth.  This  differ- 
ence between  pa\  ments  after  act  of  bankruptcy  committed,  and 
after  commission  issued  has  always  prevailed.  In  Hitchcock  et 
al.  v.  Sedgwick  et  aL,  2  Vern.  162,  it  was  decided,  that  every 
one  was  bound  to  take  notice  of  a  rommission  of  bankruptcy  when 
taken  out;  for  that  there  was  a  difference  where  a  man  divested 
himself  of  his  estate  by  his  own  act,  and  v  here  it  was  taken  out  of 
him  by  act  of  parliament,*  whereunto  all  persons  are  supposed  to 
be  parties,  and  are  concluded  by  it.  In  Collet  v.  De  Gols  and 
Ward,  Cas.  Temp.  Talb.  69,  the  Lord  Chancellor  said,  "A  com- 
mission is  a  public  act,  of  which  all  are  bound  to  take  notice,  but 
an  act  of  bankruptcy  may  be  so  secret  as  to  be  impossible  to  be 
known."  The  assignment  may  be  well  considered  in  the  same 
light  as  a  commission  in  bankruptcy,  which  is  in  the  nature  of  an 
execution  for  all  the  creditors.  Ex  parte  Stokes,  7  Ves.,jr.,  408. 
No  doubt  the  payment  in  this  case  was  a  payment  made  without 
actual  notice;  and  it  is  a  hardship  on  the  defendant;  but  the  mischief 
would  be  intolerable,  if  the  insolvent  debtor  the  day  after  his  as- 
signment could  go  round  to  his  debtors,  receive  payment,  and  that 
payment  be  good  unless  individual  notice  was  given  to  each  of  the 
debtors.  This  divestment  of  his  debt  was  by  positive  law,  and  the 
assignment  a  notorious  judicial  act,  of  which  all  the  world  was 
bound  to  take  notice.  It  is  constructive  legal  notice,  and  as  bind- 
ing to  every  intent  as  actual  notice  to  the  individual. 

Judgment  reversed,  and  judgment  entered  for  the  plaintiff. 
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REIGART  and  others  against  ELLMAKER,  President  of  the 

Orphans'  Court,  Sec.,  for  the  use  of  HAMILTON. 

i 

IN   ERROR. 

"Where  several  distinct  parcels  of  real  property  are  taken  at  a  valuation,  by  one  of 
the  heirs  of  a  decedent,  and  a  recognizance  is  entered  into  in  the  Orphans'  Court, 
to  secure  the  proportions  of  the  other  heirs,  a  release  of  one  of  those  parcels 
from  the  lien  of  the  recognizance,  does  not  operate  as  a  release  of  the  whole. 

Where  a  judge  delivers  an  opinion  upon  matter  of  law,  he  is  bound  by  the  act  of 
the  24th  of  February,  1806,  section  25,  if  requested,  to  reduce  his  opinion,  with 
his  reasons  for  it,  to  writing,  and  file  it ;  but  he  is  not  bound  to  reduce  to  writing1, 
his  whole  charge  to  the  jury,  and  file  it. 

WRIT  of  error  to  the  District  Court  of  Dauphin  county,  in 
which  the  defendant  in  error  was  plaintiff,  and  the  plaintiffs  in 
error  defendants. 

The  cause  was  argued,  in  this  court,  by  Porter,  Douglas,  and 
Fisher,  for  the  plaintiffs  in  error,  and  by 

Elder,  contra. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  This  was  a  scire  facias  issued  against  John 
Kean,  deceased,  and  Daniel  Reigart  and  others,  terre-tenants  of 
a  house  and  lot  once  the  property  of  Kean,  on  a  recognizance  to 
the  president  of  the  Orphans'  Court  of  Dauphin  county,  entered 
into  by  the  said  John  Kean,  with  condition  to  pay  to  the  heirs  of 
John  Hamilton,  deceased,  their  several  proportions  of  the  money 

VOL.  xiv.  Q 
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due  to  each  of  them  for  their  shares  of  the  said  John  Hamilton's  real 
estate,  appraised  by  order  of  the  Orphans'  Court,  and  taken  by  the 
said  John  Kean  at  the  appraised  value,  in  right  of  his  wife  Jane, 
\\ho  was  one  of  the  daughters  of  the  said  John  Hamilton.  The 
death  of  John  Kean  having  been  suggested  on  the  record,  a  scire 
facias  was  issued  against  his  widow,  Jane  Kean,  for  the  purpose 
of  bringing  her  in,  to  become  a  party  to  this  suit,  in  the  place  of 
her  deceased  husband,  of  whom  she  was  administratrix  cum  testa- 
mento  annexo.  This  scire  facias  was  served  on  Jane  Kean,  who 
made  default,  in  consequence  of  which,  judgment  was  entered 
against  the  estate  of  the  said  John  Kean,  deceased.  The  terre-te- 
nants  pleaded  payment,  with  leave  to  give  the  special  matter  in 
evidence,  on  which  issue  was  joined,  and  a  verdict  found  for  the 
plaintiff  for  six  hundred  and  twenty  -six  dollars  and  ninety-six  cents 
debt,  with  six  cents  damages  and  six  cents  costs,  and  judgment 
entered  thereon  against  the  house  and  lot,  formerly  the  property 
of  the  said  John  Kean,  and  then  held  by  the  terre-tenants.  Seve- 
ral errors  have  been  assigned  in  this  record,  which  shall  be  consi- 
dered in  their  order: 

1.  "  That  there  was  neither  plea  put  in,  nor  issue  joined  in  this 
cause."     The  fact  is  not  so, — there  were  both  pleas  and  issues. 
But  the  record  is  made  up  in  a  confused  manner.    The  scire  facias 
against  Jane  Kean  is  docketed  so  as  to  have  the  appearance  of  a 
separate  action.     There  certainly  were  no  pleas  by  her,  because 
she  never  appeared,  and  judgment  was  entered  by  default     The 
plaintiffs  in  error  contended,  that  the  jury  were  sworn,  and  the 
verdict  given  in  what  they  call  the  action  against  Jane  Kean.  But 
this  was  a  misapprehension.     There  was  but  one  action,  viz.  a 
scire  facias  against  John  Kean  and  the  terre-tenants,  and,  on  his 
death,  a  scire  facias  issued  under  our  act  of  assembly  against  John 
Kean,  his  administrator,  who  was  to  be  substituted  as  a  defendant 
in  his  place.     There  was  therefore  a  regular  plea  and  issue  between 
the  plaintiff  and  the  terre-tenants,  the  only  parties  remaining  after 
the  death  of  John  Kean,  and  the  judgment  entered  against  his 
estate  on  the  default  of  his  administratrix. 

2.  The  second  error  is  assigned,  "in  proceeding  to  trial  against 
the  terre-tenants,  without  a  judgment  having  been  first  obtained, 
either  against  John  Kean,  deceased,  or  Jane  Kean,  his  adminis- 
tratrix."  This  exception  is  not  warranted  by  the  record,  by  which 
it  appears  that  judgment  was  entered  against  the  estate  of  John 
Kean,  for  the  default  of  his  administratrix  in  not  appearing,  in 
pursuance  of  the  act  of  the  13th  of  April,  1791,  3  Sm.  L.  30. 

3.  The  third  error  is,  "in  the  court's  opinion  in  bills  of  excep- 
tions marked  A.  and   B.,  and  in  their  answers  to  the  defendants' 
points,  Nos.  1,  2,  and  3;  and  in  refusing,  and  neglecting  to  file  of 
record,  their  whole  charge  to  the  jury,  together  with  their  answer 
to  the  said  points,  as  requested  by  the  defendants." 

As  to  the  bills  of  exception  marked  A.  and  B.,  they  are  out  of 


May,  1826.]  OF  PENNSYLVANIA.  123 

(Reigart  and  others  v.  Ellmaker.) 

the  question.  It  appears,  on  an  inspection  of  the  record,  that  no 
such  bills  of  exception  are  to  be  found.  But  the  defendants'  points, 
Nos.  1  and  2,  appear  on  the  record,  with  the  answer  of  the  court 
to  each  of  them. 

First  Point.  "That  the  recognizance  upon  the  real  property 
accepted  by  John  Kean,  in  Dauphin  county,  was  a  joint  recog- 
nizance, and  that  John  Hamilton,  the  plaintiff  in  this  suit,  having 
executed  a  release  for  a  part  of  the  property,  bearing  date  the  14th 
of  January,  1806,  the  whole  is  thereby  released,  and  the  plaintiff 
cannot  recover  in  this  suit." 

The  answer  of  the  court  on  this  point  was  against  the  defend- 
ants. There  is  an  inaccuracy  in  calling  this  a  joint  recognizance. 
There  was  but  one  recognizance.  But  what  the  defendants'  coun- 
sel meant,  I  presume,  was,  that  this  recognizance  bound  all  the 
lands  taken  by  John  Kean  at  the  appraisement,  jointly,  and  did 
not  operate  as  a  separate  lien  on  each  particular  house,  or  tract  of 
land.  But  even  if  it  were  so,  it  by  no  means  follows,  that  a  re- 
lease of  the  lien  as  to  one  tract,  discharged  it  as  to  the  whole. 
There  can  be  no  reason  why  it  should  be  so  taken:  each  separate 
parcel  of  property  was  valued  separately.  As  far  as  the  release 
went,  the  recognizance  lost  its  lien,  but  retained  it  as  to  all  the 
rest.  It  is  quite  different  from  a  release  of  one  obligor,  where 
more  than  one  are  bound  jointly  in  a  bond.  There  the  form  of 
action  must  be  joint,  against  all,  and  a  plea  of  a  release  of  one  bars 
the  obligee,  because  he  must  recover  according  to  his  demand,  that 
is,  against  all,  or  he  cannot  recover  at  all.  The  answer  of  the  court, 
on  this  point,  therefore,  was  right. 

Second  Point.  The  defendants'  second  point  was,  "that  as  the 
amount  due  to  the  plaintiff,  and  charged  on  the  property  held  by 
the  defendants,  was,  on  the  13th  of  February,  1818,  but  three 
hundred  and  seventy-nine  dollars  and  ninety-eight  cents,  and  it 
appearing  by  the  evidence,  in  this  cause,  that  the  plaintiff  received 
five  hundred  and  thirty-eight  dollars  and  sixty-one  cents  for  the  land 
sold  to  George  Fisher,  for  which  a  release  had  been  executed,  the 
same  is  a  payment  for  all  that  the  plaintiff  is  entitled  to  recover, 
and  therefore  he  ought  not  to  recover  in  this  suit."  It  is  evident, 
that  this  is  rather  a  question  of  fact  than  of  law.  It  assumes,  that 
the  plaintiff  has  been  paid  more  than  he  demands  in  this  suit,  and 
therefore  concludes  that  he  cannot  recover.  The  judge  answered, 
very  properly,  that  whether  the  plaintiff  had  been  paid,  as  alleged 
by  the  defendants,  was  a  fact  to  be  decided  by  the  jury,  to  whom 
he  left  it. 

Third  Point.  The  defendants'  third  point  was,  "that  it  having 
been  proved,  that  the  defendants  were  innocent  purchasers  for  a 
full  consideration,  the  court  was  requested  to  charge  the  jury,  that 
the  plaintiff  by  his  release  to  John  Keen,  will  be  presumed  to  have 
received  from  him  a  full  consideration  for  the  one  hundred  and 
twenty  acres  of  land  mentioned  in  the  said  release,  and  that  the 
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sum  of  twelve  hundred  and  eighty-five  dollars  and  three  cents, 
paid  to  him  by  John  Kelker,  with  the  consideration  for  the  said 
release,  is  a  payment  to  him  in  full  of  all  moneys  due  from  John 
Kean,  out  of  the  house  and  lot  for  which  he  has  brought  his 
present  suit."  This  point  was  founded  also  upon  an  assumption 
of  facts,  which  the  court,  in  its  answer,  says,  were  not  proved,  but 
that  the  evidence  was  strong  to  the  contrary.  It  was  submitted, 
however,  to  the  jury  whether  the  payments  were  made  to  the 
plaintiff,  as  alleged  to  the  defendants,  or  not.  The  answer  of  the 
court  was  correct  in  all  respects. 

The  last  error  insisted  on  by  the  defendants  is,  that  the  judge  did 
not  reduce  to  writing  and  file  his  whole  charge  to  the  jury,  as  he 
was  requested  to  do.  As  this  is  a  point  on  which  the  gentlemen  of 
the  bar  seem  to  have  entertained  very  loose  and  discordant  opinions, 
it  is  high  time  that  it  should  be  settled.  It  was  enacted  by  the  act  of 
the  24th  of  February,  1806,  sect.  25,  "that  in  all  cases  in  which 
the  judge  or  judges  holding  the  Supreme  Court,  Court  of  Nisi  Prius, 
Circuit  Court,  or  presidents  of  the  Courts  of  Common  Pleas,  shall 
deliver  the  opinion  of  the  court,  if  either  party,  by  himself  or  counsel, 
require  it,  it  shall  be  the  duty  of  the  said  judges  respectively,  to  re- 
duce the  opinion  so  given,  with  their  reasons  therefor,  to  writing, 
and  file  the  same  of  record  in  the  cause."  This  provision,  though 
undoubtedly  intended  for  a  good  purpose,  has  produced  conse- 
quences of  which  the  legislature  was  not  aware  when  it  was  passed. 
It  may  have  done  some  good,  but,  on  the  whole,  it  is  the  general 
sentiment,  that  it  has  caused  much  trouble,  expense,  and  delay, 
and  thrown  many  obstructions  in  the  way  of  a  speedy  and  fair  ad- 
ministration of  justice.  This  court,  as  in  duty  bound,  has  always 
given  it  a  candid,  and  even  liberal  construction,  in  order  that  the 
intent  of  the  legislature  might  be  carried  into  full  effect.  But  there 
is  no  reason  why  we  should  endeavour  to  extend  it,  by  equity,  be- 
yond its  true  meaning,  which  was,  that  when  a  judge  delivered  an 
opinion  on  matter  of  law,  he  should,  if  requested,  reduce  his  opi- 
nion, with  his  reasons  for  it,  to  writing,  and  file  it  of  record. 
Now,  in  the  present  instance  this  was  done,  as  to  several  specified 
points,  on  which  an  opinion  was  requested  by  the  defendants' 
counsel.  But  this,  it  seems,  was  not  deemed  sufficient.  The  judge 
was  requested  to  reduce  his  whole  charge  to  the  jury  to  writing, 
and  file  it.  There  is  nothing  in  the  act  of  assembly  which  autho- 
rizes such  a  request,  and  the  judge  was  very  right  in  declining  to 
comply  with  it.  In  a  charge  to  the  jury,  the  judge  sums  up  the 
evidence,  and  lays  it  before  them  with  such  observations  of  his 
own  as  he  thinks  pertinent.  I  believe  no  judge  reduces  his  whole 
charge  to  writing  before  it  is  given,  and  indeed  he  could  not  do  it 
without  great  and  ruinous  delay.  And  after  it  is  given,  it  would 
he  impossible  for  a  man  of  the  most  tenacious  memory  to  recollect 
all  that  he  has  said  on  the  facts  of  the  cause.  And  even  if  it  were 
possible,  it  would  be  improper  to  burthen  the  record  with  a  quan- 


May,  1826.]  OF  PENNSYLVANIA.  125 

(Reigart  and  others  i>.  Ellmaker.) 

tity  of  unnecessary  matter.  It  is  the  business  of  the  counsel  who 
requests  an  opinion  to  be  filed,  to  specify  it.  Several  opinions, 
on  matter  of  law,  may  be  delivered  in  one  charge.  Some  of  these 
may  be  objected  to,  and  some  not;  but,  at  all  events,  the  judge 
should  be  informed  what  the  opinion  is,  which  he  is  desired  to  re- 
duce to  writing,  &c.,  and  then  it  is  his  duty  to  file  that  opinion, 
with  his  reasons,  and  no  more.  In  the  present  case,  several  opinions, 
given  before  the  charge,  were  filed  at  the  request  of  the  defendants* 
counsel,  and  very  probably  the  same  opinions  were  repeated  in  the 
charge.  If  so,  it  certainly  would  be  improper  to  swell  the  record 
by  a  repetition  of  them.  It  appears  to  me,  that  the  judge  did 
every  thing  in  this  case  which  he  was  bound  by  law  to  do.  He 
reduced  to  writing,  and  filed  his  opinion  on  all  points  of  law  in 
which  he  was  requested  to  file  it,  but  his  whole  charge  to  the 
jury,  although  requested,  he  did  not  reduce  to  writing  and  file.  I 
am  of  opinion,  on  the  whole,  that  there  is  no  error  in  this  record, 
and  therefore  the  judgment  should  be  affirmed. 

Judgment  affirmed. 


[LAHCASTER,  MAY  24, 1826.] 

MUNDERBACH  against  LUTZ. 

IN  ERROR. 

A  judge  is  not  bound  by  the  act  of  the  24th  of  February,  1806,  to  file  of  record  his 
•whole  cf targe  to  the  jury. 

Nor  is  he  bound,  at  the  request  of  the  party  excepting1,  to  annex  to  the  record  a 
copy  of  the  evidence  taken  by  him,  and  transcribed  by  the  party  making  the  re- 
quest. But  it  is  the  duty  of  the  judge,  if  requested,  to  permit  so  much  of  the 
evidence  as  may  be  necessary  to  understand  his  opinion,  to  be  placed  upon  the 
the  record.  This  request  should  be  made  immediately  on  the  delivery  of  the 
opinion,  and  the  statement  of  the  evidence  should  be  prepared  by  the  counsel, 
and  submitted  to  the  court  in  the  same  manner  as  in  a  bill  of  exceptions. 

ERROR  to  the  District  Court  for  the  city  and  county  of  Lan- 
caster. 

Hopkins,  on  behalf  of  the  plaintiff  in  error,  moved  for  a  rule  on 
the  judge  of  the  District  Court,  "  to  amend  his  return  to  the  cer- 
tiorari  (issued  on  a  suggestion  of  diminution  of  the  record,)  by 
adding  thereto  a  copy  of  the  evidence  taken  by  him,  to  be  tran- 
scribed for  the  purpose  at  the  expense  of  the  plaintiff  in  error;  and 
also  to  amend  his  return,  by  adding  thereto,  his  whole  charge  de- 
livered to  the  jury,  instead  of,  "The  charge  of  the  court,  as  far 
as  it  is  material,  was  substantially  as  follows,"  as  stated  in 
the  return  to  the  writ  of  error;  also,  instead  of  the  following  re- 
turn to  the  certiorari,  "That  the  whole  substance  of  the  court's 
charge  to  the  jury,  has  already  been  annexed  to  the  writ  of  er- 
ror," or  show  cause  why  a  mandamus  should  not  issue. 
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In  support  of  the  motion,  he  observed,  that  before  the  charge 
was  delivered,  the  judge  was  requested  to  file  it.  The  evi- 
dence for  which  the  plaintiff  in  error  asked,  it  was  in  the  power 
of  the  judge  to  furnish  without  trouble  to  himself.  He  took  notes 
of  the  evidence,  and  an  offer  was  made  that  it  should  be  transcribed 
at  the  expense  of  the  plaintiff  in  error,  the  judge  being  called 
upon  merely  to  annex  it  to  the  record.  It  was  certainly  the  intent 
of  the  act  of  assembly  that  the  evidence  should  accompany  the 
judge's  opinion,  as  without  the  evidence  it  could  not  be  understood. 
It  is  the  business  of  the  party  taking  the  exception  to  see  that  the 
facts  are  placed  upon  the  record.  Downing  v.  Baldwin,  1  Serg. 
4*  Rawle,  298.  And  the  judge  cannot  be  compelled  to  state  the 
evidence.  Bossier  v.  Niesley,  1  Serg.  8f  Rawle,  431.  Id.  472. 
But  where  he  is  relieved  from  all  labour,  and  merely  asked  for 
the  sanction  of  his  name,  a  different  case  is  presented. 

The  court,  considering  these  points  as  already  settled,  declined 
hearing  Buchanan,  for  the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  As  to  that  part  of  the  motion  which  respects 
the  filing  of  the  whole  charge  delivered  to  the  jury,  the  point 
has  been  this  day  decided  in  the  negative,  in  the  case  of  Reigart, 
8?c.  in  error,  v.  The  President  of  the  Orphans3  Court  of  Dau- 
phin county,*  to  the  opinion  in  which  case  I  refer,  without  re- 
peating it.  It  remains  to  be  considered,  whether  the  plaintiff  in 
error  has  a  right  to  request  of  the  judge,  that  a  copy  of  the  evi- 
dence taken  by  him,  should  be  transcribed,  and  annexed  to  the 
record.  By  the  act  of  the  24th  of  February,  1806,  section  2.5, 
the  judge  who  delivers  an  opinion  is  directed  to  reduce  it  to  wri- 
ting, with  his  reasons,  and  file  it,  at  the  request  of  either  party; 
but  he  is  not  directed  to  reduce  the  evidence  to  writing,  and  in- 
deed it  would  be  a  labour  impossible  for  him  to  undergo.  Never- 
theless, it  may  be  necessary,  in  order  to  understand  the  opinion  of 
the  judge,  that  so  much  of  the  evidence  should  be  placed  on  the 
record,  as  is  necessary  for  that  purpose.  But  on  whom  does  the 
task  of  reducing  it  to  writing  devolve?  It  is  said  by  the  plaintiff 
in  error,  that  it  had  been  already  reduced  to  writing  by  the  judge, 
and  would  appear  in  his  notes,  so  that  nothing  was  wanting  but  to 
annex  those  notes,  or  a  copy  of  them,  to  the  record.  But  this 
court  has  frequently  protested,  and  particularly  in  the  case  of  Bass- 
ler  v.  Niesley  and  others ,  1  Serg.  #  £awle,43l,  against  the  lazy 
and  inconvenient  practice  of  sending  up  the  judge's  notes  with  the 
record.  Indeed,  it  is  by  no  means  certain  that  these  notes  contain 
an  accurate  statement  of  all  the  evidence,  as  judges  frequently  omit 
parts,  which,  at  the  moment  appear  to  them  to  be  immaterial,  al- 
though on  reflection  they  might  alter  their  opinion  on  that  point. 

*  Ante,  page  121. 
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And  certainly  the  counsel  on  both  sides  should  have  an  opportu- 
nity of  examining  and  objecting  to  the  statement  of  the  evidence 
made  in  the  judge's  notes.  I  think  the  question  before  us,  on  this 
motion,  was  expressly  decided  in  the  case  of  JSossler  v.  Niesley, 
<S*c.  It  was  there  said,  in  the  opinion  delivered  by  this  court, 
"  that  in  order  to  give  the  act  of  assembly  its  full  effect,  it  would 
be  the  duty  of  the  judge,  if  required,  to  permit  the  necessary  evi- 
dence to  be  placed  on  the  record,  without  a  formal  tender  of  a  bill 
of  exceptions.  But  this  request  should  be  made  immediately  on 
the  delivery  of  the  opinion,  and  the  statement  of  the  evidence 
should  be  prepared  by  the  counsel,  and  submitted  to  the  court, 
in  the  same  manner  as  in  a  bill  of  exceptions.  The  act  of  as- 
sembly never  could  have  intended  to  impose  on  the  court,  a  labour 
almost  impossible  to  be  performed.  That  a  judge  should  write  his 
own  opinion  is  proper;  but  that  he  should  be  obliged  to  make  a 
transcript  of  all  the  evidence  referred  to,  is  unreasonable."  Here, 
then,  a  plain  rule  was  laid  down,  for  the  direction  of  counsel  who 
might  desire  the  evidence  to  be  placed  on  the  record.  The  pre- 
sent motion  is  in  direct  opposition  to  that  rule.  Its  object  is,  to 
compel  the  judge,  by  mandamus,  to  send  up  a  copy  of  his  notes. 
It  is  the  opinion  of  the  court,  that  there  is  no  reason  for  granting 
the  motion,  and  therefore  it  should  be  rejected. 

Mandamus  denied. 


[LAI? CASTER,  MAY  24,  1826.] 

LIGHTY  against  BRENNER  and  another. 

IN   ERROR. 

In  an  action  by  the  assignee  of  a  promissory  note  against  the  drawer,  the  defend- 
ant cannot,  under  the  plea  of  payment,  give  in  evidence  declarations  made  by 
the  assignor,  before  the  assignment,  "  that  he  would  fix  the  drawer,"  &c.  if  no 
notice  has  been  given  by  the  plaintiff,  that  such  declarations  would  be  offered 
in  evidence. 

Where  the  assignee  of  a  promissory  note,  drawn  payable  -without  defalcation,  takes 
it  with  full  notice  of  a  right  of  defalcation,  attended  with  circumstances  of  strong 
equity,  arising  between  the  drawer  and  payee  subsequent  to  the  date  of  the  note, 
he  takes  it,  (at  least  if  the  payee  was  insolvent  at  the  time  of  the  assignment,) 
subject  to  such  right  of  defalcation. 

FROM  the  record  of  this  case,  returned  on  a  writ  of  error  to  the 
Court  of  Common  Pleas  of  Lancaster  county,  it  appeared  that 
Brenner  and  Read,  the  defendants  in  error,  brought  this  action  of 
debt,  not  exceeding  four  hundred  dollars,  against  Henry  Lighty, 
the  plaintiff  in  error,  on  a  promissory  note  for  three  hundred  dol- 
lars, dated  Lancaster,  November  25th,  1816,  drawn  by  the  said 
Henry  Lighty,  and  payable  to  Christian  Neff  or  order,  without 
defalcation,  on  the  1st  of  *ftpril,  1817.  On  the  6th  of  January, 
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1817,  Neff,  in  the  presence  of  a  subscribing  witness,  assigned  all 
his  right  and  title  to  the  note  to  the  said  Brenner  and  Read.  The 
defendant,  having  pleaded  payment,  with  leave  to  give  the  special 
matter  in  evidence,  gave  notice  to  the  plaintiffs,  that  he  should 
prove  on  the  trial,  that  on  the  29th  of  August,  1815,  Henry 
Lighty,  the  defendant,  became  bound,  with  Christian  Neff,  as 
surety  for  the  said  Neff,  to  John  Brubaker,  in  an  obligation  con- 
ditioned for  the  payment  of  sixteen  hundred  dollars,  on  the  15th 
of  the  following  September:  That  the  said  John  brought  suit 
against  the  said  Christian  and  Henry  to  August  Term,  1816,  in 
the  Court  of  Common  Pleas  of  Lancaster  county,  and  on  the  23d 
of  August,  1816,  obtained  a  judgment  against  them  for  one  thou- 
sand six  hundred  and  ninety-four  dollars,  and  forty  cents,  on 
which  he  issued  a  fieri  facias,  returnable  to  November  Term, 
1816,  against  the  said  Christian  and  the  said  Henry,  and  the 
sheriff  returned  the  said  fieri  facias,  "Debt,  interest,  and  costs 
paid  in  full,"  all  which  was  paid  by  the  said  Henry  as  surety 
for  the  said  Christian,  who  was  insolvent:  That  on  the  15th 
of  Jlpril,  1814,  Christian  Neff,  Benjamin  Bear,  and  Hen- 
ry Lighty*  the  defendant,  gave  their  bond  to  John  and  Samuel 
Brubaker,  conditioned  for  the  payment  of  one  hundred  pounds 
on  the  1st  of  Jlpril,  1816,  in  which  the  said  Benjamin  and  Hen- 
ry were  sureties  for  the  said  Christian:  That  Michael  Brubaker, 
to  whom  the  said  bond  had  been  assigned,  brought  suit  upon  it 
against  the  obligors  to  August  Term,  1816,  in  the  Court  of  Com- 
mon Pleas  of  Lancaster  county,  and  obtained  a  judgment  against 
them  for  two  hundred  and  seventy-three  dollars,  on  which  a  fieri 
facias  issued  to  November  Term,  1816,  to  which  the  sheriff  re- 
turned, •'  Debt,  interest,  and  costs  paid  in  full,"  all  which  was  paid 
by  the  said  Henry  Lighty  as  surety  of  the  said  Christian  Neff: 
That  the  said  Henry  Lighty,  on  the  15th  of  Jlpril,  1814,  became 
surety  in  three  other  bonds,  conditioned  for  the  payment  of  one 
hundred  pounds  each  to  John  and  Samuel  Brubaker,  which  became 
due,  respectively,  on  the  1st  ofrfpril,  1817, 1st  ofJlpril,  1818,  and 
1st  of  Jlpril,  1819,  and  which  were  satisfied  by  the  said  Henry 
Lighty:  That  before  the  plaintiffs  took  the  note  on  which  this 
suit  is  brought,  they  called  on  the  defendant,  and  were  informed 
that  he  would  not  pay  it,  and  had  a  full  opportunity  of  examining 
and  making  inquiry  into  the  whole  transaction,  which  they  de- 
clined, and  said  that  if  they  had  known  it  they  would  not  have 
come  out,  and  that  they  would  return  to  Lancaster  and  put  Chris- 
tian Neff  in  jail:  That  they  did  return  to  Lancaster  and  arrested 
Nejf  on  a  capias  ad  satis  faciendum,  and  afterwards  took  an  as- 
signment of  the  promissory  note  in  question:  That  the  plaintiffs 
well  knew  that  Neff  was  insolvent,  and  that  the  note  or  bill  now 
in  suit,  was  given  through  mistake,  imposition,  and  want  of 
consideration :  That  a  receipt,  dated  the  27th  of  March,  1817, 
given  by  the  attorney  of  Michael  and  John  Brubaker  to  Hen- 
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ry  Lighty  for  five  hundred  dollars,  paid  by  the  said  Henry  in 
the  suit  brought  against  him  and  Christian  Neff,  by  the  said  J.  and 
M.  Brubaker,  would  also  be  given  in  evidence. 

The  counsel  for  the  plaintiffs  objected  to  the  whole  of  the  matter 
contained  in  the  notice,  and  the  court,  after  argument,  rejected  all 
except  that  part  which  is  printed  in  italics;  whereupon  the  counsel 
of  the  defendant  excepted  to  the  opinion. 

The  defendant  further  offered  to  prove,  t\i&i  Christian  Neff  had 
declared,  before  the  note  on  which  this  suit  is  brought  was  given, 
"  that  he  would  fix  Henry  Lighty;  that  he  would  think  on  him 
as  long  as  he  lived."  The  counsel  for  the  plaintiffs  objected  to 
these  declarations  being  given  in  evidence,  and  the  court  having 
overruled  them,  a  second  bill  of  exceptions  was  tendered  by  the 
counsel  for  the  defendant,  and  sealed  by  the  court. 

The  jury  found  a  verdict  for  the  plaintiffs,  for  four  hundred  and 
seventeen  dollars  debt,  with  six  cents  damages  and  six  cents  costs. 

W.  Hopkins  and  Hopkins,  for  the  plaintiff  in  error. 

1.  There  is  error  in  the  verdict,  because  it  exceeds  the  amount 
for  which  the  writ  issued.     The  action  was  debt  on  a  promissory 
note,  not  exceeding  four  hundred  dollars,  yet  the  verdict  was  for 
four  hundred  and  seventeen  dollars  debt.   Reed  v.  Pedan,  8  Serg. 
Sf  Rawle,  263.     [This  exception  was  afterwards  waived   by  the 
counsel,  who  stated  that  it  would  be  raised  and  argued  in  some 
other  causes,  which  were  to  be  heard  during  the  term,] 

2.  It  has  always  been  taken  for  granted,  that  out  of  the  city  or 
county  of  Philadelphia,  where  for  commercial  reasons  a  different 
rule  was  introduced,  a  promissory  note,  even  in  the  form  of  the 
note  in  question,  was  subject  to  defalcation.     Not  to  permit  the 
evidence  to  be  given,  of  which  the  plaintiffs  received  notice,  would 
be  against  all  equity.     The  offer  was  to  prove,  that  the  debt  and 
costs  upon  the  judgments  against  Ae^and  the  defendant,  on  which 
executions  were  issued,  were  returned,  paid,  by  the  sheriff,  and  that 
Neff  was  insolvent;  from  which  the  jury  might  surely  have  in- 
ferred, that  payment  had  been  made  by  the  defendant.     These  ex- 
ecutions were  so  returned  before  the  note  of  the  defendant  was 
assigned  to  the  plaintiffs.     But  even  if  the  defendant  had  not  satis- 
fied these  judgments,  chancery  would  certainly  not  permit  Neff  to 
recover  against  the  defendant  on  this  note,  until  he  had  freed  him 
from  the  judgments;  and  if  Neff  would  not  be  permitted  to  reco- 
ver, neither  would  the  plaintiffs,  who  are  indorsees  with  full  no- 
tice, and  therefore  stand  in  no  better  situation  than  the  indorser. 
Besides,  there  was  direct  proof  of  payment  of  five  hundred  dollars, 
prior  to  the  institution  of  this  suit.     It  cannot  admit  of  a  doubt, 
that  notwithstanding   the    words,    "  without  defalcation,"   there 
might  be  defalcation  between  the  original  parties  to  the  instrument 
A  contrary  doctrine  would  be  extremely  ruinous  in  the  country, 
and  the  words,  "without  defalcation,"  would  be  but  a  trap  for  the 
unwary.     The  case  of  Lewis  v.  Reeder,  9  Serg,  4*  Rawlet  193, 
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does  not  interfere  with  this  case.  The  plaintiff  was  an  innocent 
indorsee  without  notice,  and  this  court  will  certainly  not  go  fur- 
ther than  to  afford  protection  in  such  cases,  to  which  the  plaintiffs 
in  this  case  have  no  claim.  They  cited,  Reed  v.  Ingraham,  3 
Dull.  505.  Act  of  the  21th  of  February,  1797,  Purd.  Dig.  98. 
Com.  on  Cont.  30.  Act  0/1705,  Purd.  Dig.  111.  Act  of  the 
2Sth  of  May,  1715.  Purd.  Dig.  97.  Act  of  the  20th  of  March, 
1810,  Purd.  Dig.  453.  Act  of  the  26th  of  March,  1814,  sect.  5, 
Purd.  Dig.  361.  Act  of  the  21st  of  March,  1814,.  6  Laws  of 
Penn.  165.  Humphries  v.  Blight's  Assignees,  4  Dall.  370. 
CromwelVs  Executors  v.  Arrott,  1  Serg.  fy  Rawle,  183,  185, 
186.  Bury  v.  Hartman,  4  Serg.  fy  Rawle,  187.  4  Mass.  Rep. 
370.  6  Mass.  Rep.  428.  7  Mass.  Rep.  58.  5  Mass.  Rep.  334. 
1  Mass.  Rep.  1  Chit ty  on  Bills,  145. 

3.  The  declarations  by  Neff,  that  he  would  fix  Henry  Lighty, 
&c.  ought  to  have  been  received.  They  certainly  tended  to  show 
an  intent  to  take  a  ruinous  advantage  of  the  defendant.  They  were 
therefore  evidence  of  fraud  and  imposition,  which,  it  was  conceded, 
the  defendant  had  a  right  to  prove. 

Rogers  and  Buchanan,  for  the  defendants  in  error,  when  about 
to  argue  the  error  assigned  in  the  verdict,  were  told  by  the  court 
it  was  not  necessary  to  speak  to  it. 

With  respect  to  the  first  bill  of  exceptions,  they  contended,  that 
the  evidence  was  properly  rejected,  1.  Because  the  money  was  not 
paid  by  the  defendant  until  after  action  brought.  2.  Because  he 
had  stipulated  that  no  defalcation  should  be  made. 

1.  The  note  was  assigned  to  the  plaintiffs  on  the  6th  of  Janua- 
ry, 1817,  and  no  money  was  paid  until  afterwards,  which  is  suffi- 
cient to  prevent  a  set  off  against  the  note  in  the  hands  of  the  as- 
signees.    But  the  case  is  much  stronger  for  the  plaintiffs  below 
than  this.      It  is  true,  judgments  were  obtained   by  Brubaker 
against  the  defendant  below  as  security  for  Neff,  prior  to  the  in- 
stitution of  this  suit,  but  the  money  was  not  paid  until  afterwards. 
The  evidence  was  therefore  irrelevant,  for  as  the  plaintiff's  cause 
of  action  must  be  complete  when  suit  is  brought,  so  the  right  of 
the  defendant  to  defalcation  ought  to  be  complete  at  the  same  pe- 
riod.  1  Binn.  158.  Id.  433.   3  Dall.  505.     The  circumstance  that 
the  defendant  was  liable  to  execution  on  the  judgments  in  which 
he  was  security  for  Neff,  was  not  a  matter  which  could  be  set  off 
against  the  note,  and  there  is  no  mode  in  Pennsylvania  by  which 
he  could  obtain  protection  on  that  ground.     It  does  not  appear, 
however,  that  the  money  was  ever  paid  by  the  defendant  below. 
The  sheriff  returned,  "  Debt,  interest,  and  costs  paid,"  without 
saying  by  whom,  and  non  constat  the  payment  was  not  by  Neff 
himself. 

2.  The  note  having  been  made  payable  without  defalcation, 
amounted  to  an  agreement  that  there  should  be  no  set  off,  even 
between  the  original  parties  to  the  note.     This,  in  effect,  was  de- 
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cided  in  Reed  v.  Ingraham*  3  Ball.  505;  and  in  Lewis  v.  Reeder, 
9  Serg.  Sf  Rawle,  193,  the  very  point  now  in  dispute  was  deter- 
mined in  relation  to  a  note  drawn  in  the  same  form  as  this,  out  of 
the  city  and  county  of  Philadelphia.  There  is  an  obvious  differ- 
ence between  a  set  off  against  the  indorsee,  and  evidence  (of  which 
he  had  duly  received  notice)  of  fraud  in  obtaining  the  note,  or 
mistake,  which  would  make  it  void.  To  the  latter  there  can  be 
no  objection;  but  where  the  parties  stipulate  that  there  shall  be  no 
defalcation,  justice  requires  that  they  shall  be  held  to  their  agree- 
ment. 

The  declarations  attributed  to  Neff  in  the  second  bill  of  excep- 
tions, were  nothing  more  than  loose  expressions,  of  no  weight  and 
not  proper  to  be  brought  forward  to  affect  a  third  person.  But, 
independently  of  this  consideration,  the  court  was  right  in  reject- 
ing them,  because  no  notice  was  given  that  they  would  be  offered 
in  evidence. 

The  opinion  of  the  court  was  delivered  by 

TILGHJMAN,  C.  J.  This  is  an  action  on  a  promissory  note  drawn 
by  Henry  Lighty,  the  plaintiff  in  error,  payable  to  Christian 
Neff  or  order,  without  defalcation,  for  three  hundred  dollars, 
dated  Lancaster,  November  25th,  1816,  and  payable  the  1st  of 
April,  1817.  On  the  6th  of  January,  1817,  Neff  assigned  all  his 
right  and  title  to  the  said  note,  under  his  hand  and  seal,  to  Bren- 
ner and  Read,  the  plaintiffs  below,  who  are  defendants  in  error. 
The  assignment  was  attested  by  a  subscribing  witness.-  The  de- 
fendant pjeaded  payment,  with  leave  to  give  the  special  matter  in 
evidence.  Two  bills  of  exception  to  evidence  were  taken  by  the 
counsel  for  the  defendant  on  the  trial  in  the  Court  of  Common 
Pleas.  Errors  have  been  assigned,  in  the  opinion  of  tnis  court, 
on  each  of  these  bills,  and  there  was  also  an  error  assigned  in  the 
verdict,  which,  having  been  relinquished,  I  shall  take  no  notice  of  it. 
The  second  bill  of  exceptions  may  be  disposed  of  in  a  few  words. 
The  court  rejected  the  evidence  offered  by  the  defendant,  of  cer- 
tain declarations  made  by  Christian  Neff,  before  the  giving  of  the 
note  on  which  suit  was  brought,  viz.  "that  he  would  fix  Henry 
Lighty,"  &e.  No  such  declarations  were  contained  in  the  notice 
of  special  matter,  given  by  the  defendant  to  the  plaintiffs,  and  there- 
fore they  could  not  be  given  in  evidence.  The  great  question 
between  the  parties  turned  on  the  first  bill  of  exceptions.  The 
plaintiffs  denied  that  the  matters  of  which  notice  had  been  given, 
except  a  particular  part  thereof,  were  legal  evidence.  The  notice 
was  placed  at  large  on  the  record,  and  is  in  substance  as  follows: 
That  the  plaintiffs  well  knew,  before  they  took  the  assignment 
from  Neff,  that  he  was  insolvent,  and  that  the  note  now  in  suit 
was  given  through  mistake,  imposition,  and  without  consideration. 
This  is  the  part  of  which  the  defendant  was  permitted  to  give  evi- 
dence by  the  decision  of  the  court.  But  all  the  rest  was  rejected, 
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viz.  that  "  subsequent  to  the  date  of  the  note,  and  before  the  as- 
signment to  the  plaintiffs,  the  defendant  had  paid  divers  sums  of 
money,  exceeding  the  amount  of  the  notes  for  which  he  had  been 
bound  as  security  for  Neff  previous  to  the  date  of  the  note;  and 
that  he  had  also  paid  divers  other  sums  of  money  after  the  said 
assignment,  and  before  the  commencement  of  this  action,  for  which 
he  had  been  previously  bound  as  security  for  the  said  Neff,  and 
for  which  judgment  had  been  obtained  against  him:  That  before 
the  plaintiffs  took  the  assignment,  they  came  to  the  defendant,  and 
asked  him  whether  it  would  be  paid;  whereupon  he  told  them  that 
he  would  not  pay  it,  and  offered  to  inform  them  of  the  whole  trans- 
action between  him  and  Neff,  which  they  declined  hearing,  and 
said,  that  if  they  had  known  the  note  would  not  be  paid,  they 
would  not  have  come  to  him;  and  that  they  would  return  to  Lan- 
caster and  put  Neff  in  jail:  That  they  did  accordingly  return  to 
Lancaster,  sued  out  a  capias  ad  satisfaciendum  against  Neff, 
and  had  him  arrested,  and  then  took  from  him  the  transfer  of  this 
note.  And  that  the  defendant  has  paid  several  thousand  dollars 
for  the  said  Neff,  which  he  has  lost  by  reason  of  his  insolvency, 
of  all  which  the  plaintiffs  were  fully  apprized  before  they  took  the 
assignment  from  him."  The  Court  of  Common  Pleas  were  of 
opinion,  that  the  note  having  been  drawn  expressly  payable  with- 
out defalcation,  the  defendant  was  precluded  from  every  kind  of 
defence  partaking  of  the  nature  of  defalcation,  although  he  might 
show  that  the  note  was  void  in  its  origin,  because  obtained  by 
fraud  or  without  consideration.  This,  I  think,  is  outrunning  the 
act  of  assembly,  (27th  of  February,  1797,)  by  which  nothing 
more  was  intended,  than  to  put  promissory  notes  dated  in  the  city 
or  county  of  Philadelphia,  upon  the  same  footing  as  commercial, 
negotiable  paper  in  England,  and  in  most  of  the  other  states  of 
America.  Before  that,  we  had  been  behind  our  neighbours,  in 
consequence  of  the  decision  in  M'Vullough  v.  Houston,  1  Dall. 
441.  But  it  was  not  designed  to  run  into  the  contrary  extreme, 
by  giving  to  notes  expressed  to  be  without  defalcation,  a  sanctity 
which  should  in  all  circumstances  preclude  a  defence  which  might 
call  the  validity  of  note  in  question,  or  show  that  though  good  in 
its  creation,  the  holder  ought  not  to  recover  on  it.  In  Cromwell9 s 
Executors  v.  tfrrott,  1  Serg.  #  Rawle,  ISO,  a  note  payable  with- 
out defalcation  on  demand  was  indorsed,  and  kept  by  the  indorsee 
for  fourteen  months  after  its  date,  without  notice  of  the  indorse- 
ment to  the  drawers.  In  the  meantime,  considerable  payments 
had  been  made  to  the  payee,  and  it  was  held  that  these  should  be 
allowed  by  the  holder,  because  he  had  not  given  notice  of  the  in- 
dorsement in  due  time.  Where  a  note  is  transferred  in  the  usual 
course  of  business,  without  notice  of  any  objection  to  its  payment, 
the  holder  takes  it  discharged  from  any  defence  or  equity  which 
might  have  existed  between  the  original  parties.  In  Humphries 
v.  Blight's  Assignees,  (4  Dall.  370,)  in  the  Circuit  Court  of  the 
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United  States,  it  was  said  by  Judge  WASHINGTON,  "that  in  the 
case  of  negotiable  paper,  he  had  always  thought,  that  the  assignee 
takes  it  discharged  of  all  the  equity  between  the  original  parties, 
of  which  he  had  no  notice.     But,  whenever  the  assignee  has  notice 
of  such  equity,  he  takes  the  assignment  at  his  peril."     The  note 
now  in  question  is  not  within  the  provisions  of  the  act  of  the  27th 
of  February,  1797,  because  it  is  dated  at  Lancaster,  and  not  in 
the  city  or  county  of  Philadelphia.     It  was  determined,  however, 
in  the  case  of  Lewis,  fyc.  v.  Seeder,  9  Serg.  8?  Rawle,  193,  that 
a  note,  not  within  the  purview  of  that  act  of  assembly,  if  drawn 
expressly  without  defalcation,  should  not  be  subject,  in  the  hands 
of,  a  holder  who  came  to  it  bona  fide  and  without  notice,  to  an 
inquiry  into  the  want  of  consideration.     But,  if  taken  with  notice, 
no  doubt  the  want  of  consideration  may  be  set  up  as  a  defence. 
Indeed,  in  the  present  instance,  it  was  not  denied,  that  the  defend- 
ant might  give  evidence  of  any  fraud  or  unfairness  in  the  obtaining 
of  the  note,  of  which  the  indorsee  had  notice  at  the  time  of  his 
receiving  it.     But  it  was  strenuously  contended,  that  no  advantage 
could  be  taken  of  a  right  of  defalcation  between  the  drawer  and 
payee,  because  the  drawer  had  stipulated  not  to  defalk.     It  is  un- 
necessary to  consider  what  force  there  would  have  been  in  this 
argument,  if  the  defendant  had  set  up  a  right  of  defalcation  exist- 
ing at  the  date  of  the  note.     The  case  before  us  exhibits  a  right  of 
defalcation,  attended  with  circumstances  of  strong  equity,  which 
arose  after  the  giving  of  the  note  and  before  its  assignment.     Can 
it  be  said,  that  the  plaintiffs,  who  took  an  assignment,   with  full 
knowledge  of  these  circumstances,  are  bona  fide  holders?    I  think 
not.     Being  informed  that  the  payee  was  insolvent,  and  largely  in- 
debted to  the  drawer,  they  had  him  arrested  on  a  capias  ad  satis- 
faciendum,  and  then,  by  way  of  procuring  payment  of  their  judg- 
ment, obtained  the  assignment  of  this  note.    Can  this  be  reconciled 
with  principles  of  honesty  and  good  conscience?     On  an  applica- 
tion to  chancery,  I  cannot  but  think,  that  the  payee  would  have 
been  enjoined  from  putting  the  note  into  circulation.     The  trans- 
action has  not  one  feature  of  a  negotiation  of  paper  in  the  usual 
course  of  business.     The  assignment  is  made  under  hand  and  seal, 
in  the  presence  of  a  subscribing  witness.     It  was  a  desperate  at- 
tempt to  secure  the  payment  of  a  pre-existing  debt,  at  the  expense 
of  the  drawer,  who  was  to  be  turned  round,  to  seek  satisfaction 
from  an  insolvent  debtor.     There  is  nothing  in  the  case  of  Lewis 
v.  Reeder,  so  much   relied  on   by  the  plaintiffs,  to  give  counte- 
nance to  such  a  doctrine.     There  the  paper  was  received,  without 
notice  of  anything  to  impeach  it.     I  repeat,  that  I  give  no  opinion 
on  a  case,  if  such  should  hereafter  arise,  where  a  note  should  be 
drawn  payable   without  defalcation,   and   afterwards  the  drawer 
should  give  notice  to  one  who  was  about  to  take  an  assignment  of 
it,  for  good  consideration,  that  he  should  set  off  against  it,  a  debt 
due  from  the  payee  to  himself  at  the  date  of  the  note,  or  even  af- 
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terwards,  the  payee  not  being  insolvent.  The  case  before  us  is 
widely  different,  and  contains  circumstances,  which,  if  proved  to 
the  satisfaction  of  the  jury,  ought,  in  my  opinion,  to  bar  the  plain- 
tiffs' recovery.  There  was  error,  therefore,  in  rejecting  the  evi- 
dence offered  by  the  defendant,  for  which  the  judgment  should  be 
reversed,  and  a  venire  de  novo  awarded. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


[LANCASTER,  MAY  24,  1826.] 

REIGART  against  HIX  and  another,  Administrators  of 
MOVER. 

IN   ERROR. 

W.  was  bound  as  surety  for  R.,  in  a  bond  to  M.  R.,  having  brought  suit  against 
S.,  S.  paid  to  M.  the  amount  due  on  H's.  bond  to  him,  and  took  the  bond  with 
a  view  to  set  it  off  in  the  suit  brought  against  him  by  R.,  and  an  agreement 
was  indorsed  upon  the  bond,  that  the  money  should  be  repaid  by  M.,  if  the  set 
off  was  not  allowed.  On  the  trial  of  the  action,  upon  the  agreement,  brought 
by  S.  against  JW.  to  recover  back  the  money  paid  by  the  former  to  the  latter, 
in  which  the  principal  question  was,  whether  the  set  off  had  been  allowed,  W., 
the  surety,  was  held  not  to  be  a  competent  witness  for  the  defendant,  being  di- 
rectly interested  in  the  event  of  the  suit. 

THIS  case  was  brought  before  the  court  on  a  writ  of  error  to  the 
opinion  of  the  Court  of  Common  Pleas  of  Lebanon  county,  in  ad- 
mitting the  evidence  of  a  certain  Thomas  Wenrich,  who  was  of- 
fered as  a  witness  by  the  defendants  below,  who  were  also  defend- 
ants in  error,  and  objected  to  by  the  counsel  for  the  plaintiff,  on 
the  ground  of  interest. 

The  action  was  brought  upon  a  writing  in  these  words: 

"Received,  <ftpril  13th,  1516,  from  Daniel  Reigart,  the  within 
bond  and  interest  in  full,  which  I  promise  to  repay  on  demand,  if 
not  allowed  at  the  trial.  (Signed)  Jacob  Moyer." 

The  following  were  the  circumstances  of  the  case: — One  Peter 
Radebach  had,  on  the  1st  of  May,  1814,  given  a  bond  to  the  said 
Jacob  Moyer,  conditioned  for  the  payment  of  one  hundred  and 
sixty-two  pounds,  nine  shillings  and  ten  pence,  in  which  the  said 
Thomas  Wenrich  was  surety.  Reigart,  the  plaintiff,  had  pur- 
chased of  Radebach  a  plantation,  and  given  him  certain  bonds  for 
the  purchase  money.  Some  one  or  more  of  these  bonds  Radebach 
had  transferred  to  J.  Doll  and  J.  Chase,  who  brought  suit  in  the 
name  of  Radebach  for  their  use,  against  Reigart,  in  the  Court  of 
Common  Pleas  of  Dauphin  county.  Before  the  trial  of  that  cause 
came  on,  Reigart  received  from  Jacob  Moyer  the  first  mentioned 
bond,  for  one  hundred  and  sixty-two  pounds,  nine  shillings  and 
ten  pence;  and  paid  the  full  amount  of  principal  and  interest 
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then  due  to  Moyer,  who  indorsed  upon  the  bond  the  writing  upon 
which  this  suit  was  brought  The  principal  question  on  »he  trial 
was,  whether  Reigart  had  been  allowed  the  amount  of  the  bond, 
on  the  trial  of  the  action  brought  against  him  by  Doll  and  Chase, 
the  plaintiff  averring  that  it  was  not  allowed,  and  the  defendants 
that  it  was.  The  defendants  called  Thomas  Wenrich  as  a  witness, 
who  was  objected  to  by  the  plaintiff,  on  the  ground,  that  being 
surety  in  the  bond,  he  was  interested  in  the  event  of  the  suit.  After 
argument,  the  court  admitted  the  witness  and  sealed  a  bill  of  ex- 
ceptions. 

Weidman,  for  the  plaintiff  in  error,  cited  1  Phill.  Ev.  36. 

Fisher,  for  the  defendants  in  error.  The  witness  was  called  to 
prove  a  matter  in  which  he  had  no  interest,  viz.  the  consideration 
of  the  bond,  and  therefore  he  was  competent.  Patterson  v.  Wil- 
ling, 3  Dall.  506.  By  the  agreement  of  the  13th  of  April,  1816, 
between  Moyer  and  Reigart,  Moyer  was  precluded  from  bringing 
suit  against  Radebach,  the  principal  in  the  bond;  and  if  the  obligee 
puts  it  out  of  his  power  to  bring  suit  against  the  principal,  he 
thereby  discharges  the  surety.  Cope  v.  Smith,  8  Serg.  $  Rawle, 
112.  Rathbone  v.  Warren,  10  Johns.  587.  United  States  v.  Hil- 
legos' 's  Executors,  Wharf.  Dig.  272.  pi.  13. 

Wright,  in  reply.  If  the  witness  was  interested  in  the  event  of 
the  suit,  as  he  clearly  was,  he  was  incompetent  to  give  any  evi- 
dence in  the  cause.  The  agreement  between  Moyer  and  Reigart 
could  have  no  effect  on  the  obligors  in  the  bond.  There  was  no- 
privity  between  the  obligors  and  the  parties  to  that  agreement. 
The  obligors  remained  liable,  and  Wenrich  was  offered  as  a  wit- 
ness to  prove  that  the  bond  in  which  he  was  bound  as  surety  was 
satisfied.  He  therefore  had  a  direct  interest  in  the  event  of  the 
suit.  The  object  of  the  agreement,  was  to  enable  Reigart  to  ob- 
tain payment  from  Radebach,  the  principal  in  the  bond,  by  dis- 
counting it  against  him;  an  arrangement  greatly  for  the  interest  of 
Wenrich. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  This  was  an  action  on  the  case,  brought  by 
Daniel  Reigart  against  the  administrators  of  Jacob  Moyer,  de- 
ceased. On  the  trial  of  the  cause,  the  defendants  offered  Thomas 
Wenrich  as  a  witness,  who  was  objected  to  by  the  plaintiff  as  in- 
competent on  account  of  interest.  The  court  admitted  the  witness, 
and  an  exception  was  taken  to  their  opinion.  Whether  'Wenrich 
was  a  competent  witness  is  the  question,  and  that  will  depend  on 
certain  facts  stated  in  the  bill  of  exceptions.  Wenrich  was  bound 
as  security  for  a  certain  Peter  Radebach,  in  a  bond  for  one  hun- 
dred and  sixty-two  pounds,  nine  shillings  and  ten  pence,  to  the 
said  Jacob  Moyer,  of  whom  the  defendants  are  administrators. 
Reigart,  the  plaintiff,  had  purchased  land  from  Radebach,  and 
given  him  his  bonds  for  the  purchase  money.  One  or  more  of 
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these  bonds  Radebach  had  assigned  to  two  persons,  of  the  name 
of  Doll  and  Chase,  who  had  brought  suit  against  Reigart,  in  the 
name  of  Radebach,  for  their  use.  Reigart,  supposing  that  if  he 
was  possessed  of  Radebach's  bond  to  Moyer,  (in  which  Wenrich 
was  security,)  he  could  make  use  of  it  as  a  set  off  in  the  action 
brought  against  him  for  the  use  of  Chase  and  Doll,  agreed  with 
Moyer  for  the  purchase  of  the  said  bond,  on  which  Moyer  gave 
him  a  writing  indorsed  on  the  bond,  of  which  the  following  is  a 
copy: — "Received,  */2pril  13th,  1816,  of  Daniel  Reigart,  the 
within  bond  and  interest  in  full,  which  I  promise  to  repay  on  de- 
mand, if  not  allowed  at  the  trial,  (signed)  Jacob  Moyer."  The 
writing  is  not  clearly  expressed,  but  the  meaning  is,  that  unless 
Reigart  could  make  use  of  RadebacK's  bond  to  Moyer,  in  which 
Wenrich  was  security,  as  a  set  off  in  the  action  brought  against 
him  in  the  name  of  Radebach,  for  the  use  of  Doll  and  Chase, 
Moyer  should  refund  the  money  received  by  him  from  Reigart. 
Reigart  averred  that  the  set  off  was  not.  allowed  him,  and  there- 
fore brought  this  action  against  the  administrators  of  Moyer,  found- 
ed on  the  writing  before  mentioned.  The  defendants,  on  the  con- 
trary, asserted  that  the  set  off  had  been  allowed  to  Reigart,  on  the 
trial  of  the  suit  for  the  use  of  Doll  and  Chase,  and  on  that  fact  the 
present  action  turned.  Now,  if  the  plaintiff  recovered  in  this  suit, 
the  property  in  the  bond  of  Radebach  and  Wenrich  to  Moyer, 
would  be  revested  in  Moyer's  administrators,  who  might  recover 
on  it  against  Wenrich.  Wenrich,  therefore,  had  a  direct  interest 
in  the  event  of  the  present  action,  because,  if  the  plaintiff  was  de- 
feated, the  administrators  of  Moyer  could  support  no  action  against 
Wenrich,  their  intestate  having  received  full  satisfaction  from  Rei- 
gart for  the  bond  in  which  Wenrich  was  bound  as  security  for 
Radebach.  Neither  could  Reigart  support  an  action  in  the  name 
of  Moyer's  administrators  for  his  use,  because  he  had  received 
satisfaction  by  the  set  off  allowed  him  in  the  action  brought  in  the 
name  of  Radebach  for  the  use  of  Chase  and  Doll.  The  facts  are 
complicated,  but,  when  fully  understood,  the  interest  of  Wenrich 
in  the  event  of  this  suit,  is  manifest.  I  am  of  opinion,  therefore, 
that  he  was  not  a  competent  witness.  The  judgment  is  to  be  re- 
versed, and  a  venire  de  novo  awarded. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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KELLOGG,  Assignee,  &c.  against  KRAUSER. 

IN  ERROR. 

In  a  feigned  issue,  to  try  whether  a  judgment  which  had  been  assigned  to  the 
plaintiffs,  is  a  lien  upon  the  lands  of  the  defendant,  declarations  by  the  assignor, 
made  before  the  assignment,  that  a  few  days  after  the  entry  of  the  judgment, 
and  when  its  entry  was  unknown  to  the  defendant,  he  had  paid  to  the  assignor 
three  hundred  dollars,  in  consideration  of  which,  the  latter  had  agreed  not  to 
enter  the  judgment,  may  be  given  in  evidence  by  the  defendant.  '  . 

Though  the  opinion  of  a  witness,  as  to  the  value  of  land,  is  not  strictly  a  fact,  yet 
he  may  be  asked  what  was  the  value  of  certain  mortgaged  premises,  in  the  pos- 
session of  the  defendant,  at  the  time  judgment  was  entered  against  him,  on  the 
bond  accompanying  the  mortgage. 

In  a  feigned  issue  to  try  the  validity  of  a  judgment  assigned  to  the  plaintiff',  en- 
tered by  warrant  of  attorney  upon  a  bond,  it  is  not  error  to  charge  the  jury, 
that  if  the  person,  who  at  the  time  was  the  proprietor  of  the  bond,  after  having 
entered  judgment  upon  it,  hnd  agreed  not  to  enter  judgment,  and  declared  to 
the  obligor  that  no  judgment  had  been  entered,  the  effect  of  such  agreement 
and  declaration  would  be,  to  render  the  judgment  null  and  void,  and  that  it 
would  be  a  fraud  to  proceed  on  the  judgment  under  such  circumstances;  pro- 
vided the  assignee  had  notice  of  such  agreement  before  the  assignment. 

But  it  is  not  necessary,  in  order  to  be  affected  by  the  agreement,  that  the  assignee 
should  have  notice  on  record,  or  even  in  writing. 

Notice  in  any  way  is  sufficient,  provided  it  be  full,  and  such  as  could  leave  the 
party  in  no  reasonable  doubt. 

The  Courts  of  Common  Pleas  have  power  to  entertain  a  motion  to  strike  off  or 
open  a  judgment,  or  to  order  a  feigned  issue  for  the  purpose  of  ascertaining  ne- 
cessary facts. 

IT  appeared  by  the  record  in  this  case,  and  the  papers  returned 
with  it  on  a  writ  of  error  to  the  Court  of  Common  Pleas  of  Berks 
county,  that  Samuel  Krauser,  the  defendant  below,  and  John 
Krauser,  deceased,  gave  a  bond  with  warrant  of  attorney,  to  con- 
fess judgment  to  Frederick  Foering,  in  the  sum  of  five  thousand 
dollars,  conditioned  for  the  payment  of  two  thousand  five  hundred 
dollars,  with  interest.  Frederick  Peering  assigned  this  bond  and 
warrant  to  Jacob  K.  Boyer,  who  assigned  them  to  Rufus  Kellogg, 
the  plaintiff.  Judgment  was  entered  by  virtue  of  the  warrant  of 
attorney,  as  of  January  Term,  1823,  in  the  Court  of  Common 
Pleas  of  Berks  county.  A  scire  facias  on  this  judgment  was  is- 
sued to  Jlugust,  1824.  The  court,  upon  affidavits  laid  before  them 
on  the  part  of  the  defendant,  granted  a  rule  to  show  cause  why  the 
original  judgment  should  not  be  opened,  and  afterwards  directed  a 
feigned  issue  to  ascertain  whether  this  judgment  was  a  lien  on  the 
real  estate  of  Samuel  Krauser,  in  the  county  of  Berks.  Accord- 
ingly, a  declaration  was  filed,  on  a  supposed  wager  in  the  usual 
form,  and  the  parties  went  to  trial  on  the  feigned  issue. 

In  the  course  of  the  trial,  the  defendant  offered  to  prove,  that  a 
few  days  after  the  judgment  had  been  entered,  but  when  neither 
Samuel  nor  John  Krauser  knew  of  its  having  been  entered,  the 
said  Jacob  K.  Boyer  said  to  the  said  Samuel  and  John  Krauser, 

VOL.  xiv.  $ 
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"  You  have  paid  me  three  hundred  dollars,  which  we  call  blood 
money,  so  that  1  should  not  enter  judgment  on  the  bond,  as  long  as 
the  interest  is  paid."  The  admission  of  this  testimony  was  opposed 
by  the  counsel  of  the  plaintiff,  but  the  court  overruled  the  objec- 
tion, and  an  exception  was  taken  to  their  opinion. 

The  defendant  produced  as  a  witness  one  William  Witnian^ 
and  proposed  to  ask  him,  "  What  was  the  value  of  the  mortgaged 
premises  in  possession  of  the  defendant,  at  the  time  the  judgment 
was  entered  on  the  bond,  to  wit,  on  the  31st  day  of  January, 
1823?"  The  question  was  objected  to  by  the  plaintiff's  counsel, 
but  the  court  permitted  the  witness  to  answer  it,  and  a  bill  of  ex- 
ceptions was  tendered  to  their  opinion. 

The  court  were  afterwards  requested  to  charge  the  jury  upon 
the  following  points,  viz: 

1.  That  a  judgment  entered  in  the  Court  of  Common  Pleas  of 
Berks  county,  becomes  by  the  law  of  the  land,  from  the  time  of 
such  entry,  a  lien  upon  the  defendant's  real  estate  in  the  county. 

Answer.   This,  as  a  general  proposition,  is  correct  and  true. 

2.  That  an  agreement  between  the  plaintiff  and  defendant  in 
such  judgment,  made  subsequently  to  the  entry  thereof,  that  the 
plaintiff  would  not  enter  such  judgment,  is  an  agreement  impossi- 
ble to  be  performed,  and  therefore  void  in  law,  in  regard  to  the 
entry  of  such  judgment  and  the  lien  thereof. 

Answer.  If  J.  K.  Boyer  agi^ed  not  to  enter  the  judgment,  and 
declared  to  the  defendant  that  no  judgment  had  been  entered,  the 
legal  effect  of  such  agreement  and  declaration  would  be,  to  suspend 
the  operation  of  the  judgment,  and  render  it  a  nullity  as  to  the  de- 
fendant. It  would  be  a  fraud  in  Boyer  to  proceed  against  the  de- 
fendant on  the  judgment  under  such  circumstances.  Of  the  exist- 
ence of  such  an  agreement,  the  jury  are  to  judge  under  the 
evidence. 

3.  That  such  an  agreement,  if  actually  made,  would  give  the 
party  who  paid  money  in  consideration  thereof,  a  remedy  to  reco- 
ver back  the  money  from  the  party  to  whom  it  was  paid,  but  could 
not  in  law  invalidate  the  lien  of  the  judgment,  entered  previously 
to  the  said  agreement. 

Answer. '  The  recovery  back  of  the  money  paid  to  Mr.  Boyer, 
on  the  agreement  not  to  enter  the  judgment,  would  be  a  very  im- 
perfect and  inadequate  remedy  for  the  breach  of  the  agreement; 
but  such  agreement  would  invalidate  the  judgment  from  the  time 
it  was  made. 

4.  That  such  an  agreement,  made  upon  a  condition  to  be  per- 
formed by  the  defendant,  gives  the  said  defendant  no  legal  or  equi- 
table title  to  relief  against  the  lien,  if  the  said  condition  be  not 
performed,  and  no  proof  of  a  tender  by  the  defendant  to  perform 
the  same,  be  shown  at  the  time  such  relief  is  sought. 

Answer.  It  is  for  the  jury  to  decide,  whether  the  agreement  not 
to  enter  judgment,  was  a  conditional  or  an  absolute  agreement.  If 
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it  were  unconditional,  or  if  conditional,  and  the  terms  of  it  were 
performed  by  the  defendant,  it  would  be  obligatory,  and  the  de- 
fendant would  be  entitled  to  relief.  But  if  the  agreement  were 
conditional,  and  the  terms  of  it  were  not  complied  with,  or  offered 
to  be  complied  with  by  the  defendant,  he  is  not  entitled  to  the 
relief  now  sought  for. 

5.  No  such  agreement,  if  actually  made  between  the  defendant 
and  Jacob  K.  Boyer,  the  assignor  of  the  plaintiff,  but  not  recorded 
and  not  reduced  to  writing,  can  in  law  affect  the  plaintiff,  unless 
notice  of  the  terms  of  that  agreement  was  given  to  him. 

•Answer.  The  plaintiff,  Rufus  Kellogg,  ought  not  to  be  affected 
by  the  agreement,  unless  he  had  notice  of  it;  but  it  is  not  necessary 
that  such  notice  should  have  been  recorded  or  reduced  to  writing. 
If  Rufus  Kellogg  had  notice  in  any  way  before  the  assignment  to 
him,  he  ought  to  be  affected  by  it. 

Leavenworth,  Hayes,  and  Smith,  for  the  plaintiff  in  error. 

1.  The  declaration  of  Boyer  was  not  competent  evidence,  be- 
cause it  related  to  an  agreement  subsequent  to  the  entry  of  the 
judgment,  and  because  it  was  not  proved  that  Kellogg  had  notice 
of  the  agreement.     An  agreement  not  to  enter  a  judgment  which 
has  been  already  entered,  cannot  by  any  possibility  be  carried  into 
effect,  and  therefore  is  void.    The  party  injured  may  recover  back 
the  money  paid   on  a  void  consideration,  but  the  validity  of  the 
judgment  cannot  be  affected.     It  is  valid  until  reversed.    1  Salk. 
400.  3  Salk.  214.   5  Com.  Dig.  Pleader,  2,  9.   Lewis  v.  Smith, 

2  Serg.  #  Rawle,  142. 

2.  The  answer  which  the  court  below  permitted  the  witness  to 
give  to  the  question,  "What  was  the  value  of  the  mortgaged  pre- 
mises at  the  time  the  judgment  was  entered?"  was  irrelevant  to  the 
issue,  and  therefore  inadmissible.     It  tended  to  prejudice  the  jury 
against  the  plaintiff,  by  inducing  them  to  think  that  the  plaintiff, 
who  purchased  the  mortgaged  premises,  had  got  the  value  of  his 
debt.     It  was,  at  best,  but  an  abstract  opinion,  and  not  a  fact,  and 
therefore  not  evidence.    1  Phill.  Ev.  126.    1  Serg.  fy  Rawle,  298. 
Forbes  v.  Caruthers,  3  Yeates,  527. 

3.  The  court  erred  in  saying,  that  if  Boyer  agreed  not  to  enter 
judgment  on  the  bond,  it  would  be  a  fraud  in  him  to  proceed  upon 
the  judgment,  which  by  the  agreement  was  a  nulJity.     If  the  con- 
dition of  an  obligation  be,  to  do  a  thing  impossible,  the  obligation 
is  single.    1  Powel  on  Cont.  159,  161. 

4.  The  court  did  not  distinctly  answer  the  fifth  proposition  sub- 
mitted to  them.     The  jury  must  have  inferred,  from  the  language 
of  the  court,  that  if  the  plaintiff  had  notice  of  the  agreement,  in 
any  manner,  no  matter  how  vague  and  loose,   it  was  sufficient  to 
bind  him.     This  was  clearly  wrong.    At  least  it  may  be  said,  that 
the  charge  on  this  point  was  obscure;  and  if  the  court  give  ob- 
scure instructions  to  the  jury,  it  is  erroneous.    Fisher  v.  Larick, 

3  Serg.  4'  Rawle,  319.     Besides,  the  defendant  might  have  had 
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redress,  by  pleading  the  agreement  in  bar  to  the  scire  facias,  and 
therefore  he  was  not  entitled  to  avail  himself  of  it  in  this  issue.  6 
JBac.  Jib.  123.  1  Serg.  #  Rawle,  540.  5  Serg.  Sf  Rawle,  68. 

5.  The  Court  of  Common  Pleas  had  no  power  either  to  entertain 
a  motion  to  set  aside  the  original  judgment,  or  to  direct  a  feigned 
issue.  Davis  v.  JSarr,  9  Serg.  <§•  Rawle,  137. 

Biddle  and  Buchanan,  for  the  defendant  in  error. 

1.  In  the  order  of  things,  the  agreement  should  be  proved  first 
and  the  notice  afterwards.     Some  evidence,   however,  of  notice 
had  been  given  before  any  evidence  was  offered  of  the  agreement. 
After  this  evidence  had  been  given,  by  permission  of  the  court, 
further  evidence  of  notice  was  given,  previous  to  the  delivery  of 
the  charge. 

2.  (The  court' informed  the  counsel,  that  it  was  unnecessary  to 
speak  to  the  matter  contained  in  the  second  bill  of  exceptions.) 

3.  The  third  objection  urged  by  the  counsel  for  the  plaintiff  in 
error,  goes  to  the  charge  of  the  court,  delivered  after  evidence  had 
been  given,  which  does  not  now  appear,  and  which  it  was  the  busi- 
ness of  the  party  excepting,  to  place  upon  the  record.    The  charge 
was,  that  if  Boyer  deceived  the  defendant  as  to  the  entry  of  the 
judgment,  he  should  derive  no  advantage  from  it;  and  can  there 
be  a  doubt  that  this  charge  was  perfectly  right?     To  leave  the  de- 
fendant to  seek  redress  against  Boyer,  on  the  agreement,  on  the 
ground  that  the  performance  of  the  agreement  on  his  part  was  im- 
possible, would  be  a  disgrace  to  the  administration  of  justice.   Chan- 
cery would  interpose,  and  even  a  court  of  law  would  interfere  in 
a  summary  way  to  give  relief.     In  a  clear  case,  a  court  of  law  will 
order  a  perpetual  stay  of  execution,  or  will  stay  the  execution  until 
the  defendant  has  time  to  go  into  chancery.    15  Johns.  396.     16 
Johns.  4. 

4.  The  court  was  requested  to  charge,  that  notice  of  the  terms 
of  the  agreement  should  have  been  given  to  the  plaintiff;  and  the 
charge  was,  that  notice  of  the  agreement  should  have  been  given. 
Surely  there  is  no  substantial  difference  between  what  was  required 
by  the  counsel,  and  the  answer  given  by  the  court.     The  plaintiff 
could  not  have  known  the  agreement,  without  a  knowledge  of  its 
terms.     The  judge  said,  that  notice  in  any  way  was  sufficient; 
that  is,  whether  recorded,  or  by  writing  not  recorded,  or  simply 
by  parol;  but  there  is  nothing  in  his  language  to  authorize  an  in- 
ference  that   he   considered  any  vague  indefinite  notice  binding 
upon  the  plaintiff.     It  does   not  appear  on  the  record,  that  the 
plaintiff  requested  this  charge  to  be  filed;   and  whether,  in  such  a 
case,  it  is  the  subject  of  a  writ  of  error,  is  a  point  of  considerable 
importance. 

5.  That  the  court  below  had  no  power  to  entertain  a  motion  to 
open  a  judgment,  or  to  direct  an  issue,  is  novel  and  alarming  doc- 
trine. It  is  sufficient,  that  both  parties  joined  in  framing  this  issue, 
and  therefore  neither  can  object  to  it.  But  that  the  court  have  the 
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power  to  direct  an  issue,  in  order  to  come  at  the  truth  of  a  matter, 
through  the  medium  of  a  jury,  the  only  proper  tribunal  for  the 
trial  of  facts,  is  too  plain  to  admit  of  argument.  Such  issues  are 
frequently  ordered,  and  to  say  that  the  courts  have  no  power  to 
direct  them,  is  to  give  the  greatest  encouragement  to  fraud,  by 
taking  away  the  power  to  restrain  it. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  Several  bills  of  exception  were  taken  by  the 
counsel  for  the  plaintiff,  in  the  course  of  the  trial  of  this  cause, 
which  we  are  now  to  consider. 

1.  The  court  admitted  evidence,  on  behalf  of  the  defendant,  of 
Bayer's  confession  before  he  assigned  to  Kellogg,  that  a  few  days 
after  the  entry  of  the  judgment,  and  when  its  entry  was  unknown 
to  the  defendant,  he  paid  to  the  said  Boyer  three  hundred  dollars, 
in  consideration  whereof  Boyer  agreed  not  to  enter  judgment  on 
the  bond,  as  long  as  the  interest  was  regularly  paid.  The  main 
argument  urged  by  the  plaintiff's  counsel,  against  this  evidence, 
is,  that  the  agreement  was  impossible  to  be  performed,  because 
the  judgment  had  been  already  entered,  and  therefore  the  defend- 
ant should  be  left  to  his  action  against  Boyer  on  the  agreement, 
But  this  might  be  a  very  inadequate  remedy,  especially  if  Boyer, 
as  alleged  by  the  defendant,  was  and  is  in  very  doubtful  circum- 
stances. The  three  hundred  dollars  paid  by  the  defendant,  were, 
it  is  supposed,  over  and  above  the  two  thousand  five  hundred  dol- 
lars, the  principal  of  the  bond,  and  were  what  Boyer  called  blooa 
money.  It  was  a  gross  fraud  to  take  this  money  from  the  defend- 
ant, under  an  agreement  not  to  enter  judgment,  when  judgment 
had  been  previously  entered.  And  the  Court  of  Common  Pleas 
would  have  been  justified  in  ordering  the  judgment  to  be  erased 
from  their  record,  on  clear  proof  of  the  fact.  But  they  did  not 
choose  to  decide  the  fact  themselves,  and  therefore  directed  an  is- 
sue. Another  reason  urged  by  the  plaintiff  against  the  evidence 
is,  that  the  defendant  might  have  pleaded  the  agreement  with 
Boyer,  in  bar  of  the  scire  facias.  But  this  is  by  no  means  cer- 
tain, and  besides  the  Court  of  Common  Pleas  may,  in  their  discre- 
tion, interfere  in  a  summary  way,  and  order  an  issue,  even  though 
the  defendant  might  possibly  have  obtained  redress  in  another 
manner.  A  court  of  chancery,  on  proof  of  the  fraui'  practised  by 
Boyer  on  the  defendant,  might  have  enjoined  him  against  proceed- 
ing on  the  judgment,  and  the  Court  of  Commou  Pleas,  having  as- 
certained the  fact,  may  give  relief  in  some  manner  equivalent  t.o  an 
injunction.  I  am  of  opinion,  therefore,  that  there  was  no  error  in 
admitting  the  evidence. 

2.  The  second  bill  of  exceptions,  was,  to  the  court's  permitting 
the  defendant  to  ask  William  Hitman,  one  of  his  witnesses,  and 
in  permitting  the  witness  to  answer,  the  following  question: — 
"What  was  the  value  of  the  mortgaged  premises,  in  the  possession 
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of  the  defendant  at  the  time  that  judgment  was  entered  on  the  bond?" 
It  seems  that  the  defendant  had  given  a  mortgage  on  real  property 
as  a  security  for  the  payment  of  his  bond,  which  property  had  been 
sold,  and  the  proceeds  applied,  as  far  as  they  would  go,  to  the  pay- 
ment of  the  bond;  but  they  were  insufficient  to  discharge  the  whole. 
The  principal  reason  assigned  by  the  plaintiff  against  this  evidence, 
was,  that  an  opinion  of  the  value  of  land  is  not  evidence,  because 
it  is  not  a  fact.  It  is  certain  that  such  opinions  are  every  day  re- 
ceived as  evidence,  although  it  is  true  that  an  opinion  is  not  strict- 
ly a  fact;  and  it  is  difficult  to  conceive  how  the  value  of  land  can 
be  proved  without  them.  The  witness  may  indeed  prove  the  prices 
at  which  other  lands  in  the  neighbourhood  were  sold;  but  that 
would  not  ascertain  the  value  of  the  land  in  question,  without  a 
comparison  between  it  and  the  land  which  was  sold,  as  to  quality; 
and  quality  is  very  much  matter  of  opinion.  It  is  a  kind  of  evi- 
dence so  commonly  admitted  without  dispute  or  objection,  that  I 
have  no  doubt  of  its  legality. 

3.  The  third  exception  was,  to  the  charge  of  the  court,  (in  an- 
swer to  the  second  proposition  of  the  plaintiff's  counsel,)  "  that  if 
Boyer  agreed  not  to  enter  judgment,  and  declared  to  the  defendant 
that  no  judgment  had  been  entered,  the  effect  of  such  agreement 
and  declaration  would  be  to  render  the  judgment  null  and  void; 
and  it  would  be  a  fraud  to  proceed  on  the  judgment  under  such 
circumstances." 

That  it  would  be  a  fraud  to  proceed  on  the  judgment  under  such 
circumstances,  cannot  be  doubted.  And  as  to  the  court's  saying, 
that  the  judgment  was  rendered  null  and  void  by  the  agreement, 
the  objection  seems  to  be  a  dispute  about  words  rather  than  sub- 
stance. In  strict  propriety  of  speech,  the  judgment  was  not  ren- 
dered null,  because  it  required  the  judgment  of  the  court  to  avoid 
a  judgment  regularly  entered,  as  this  was.  But  the  agreement  af- 
forded ground  for  the  court's  ordering  the  judgment  to  be  stricken 
out,  which  would  amount  to  the  same  thing  The  dispute  con- 
cerning the  lien  of  this  judgment  is  between  the  obligor,  against 
whom  judgment  was  entered,  and  the  plaintiff  Kellogg,  who  was 
an  assignee  tvith  notice.  At  least,  so  the  plaintiff  alleged,  and 
whether  he  had  notice  or  not  was  submitted  to  the  jury,  as  appears 
in  another  part  of  the  case.  I  take  the  object  of  this  feigned  issue 
to  have  been,  to  ascertain  facts  from  which  the  Court  of  Common 
Pleas  might  be  enabled  to  decide  whether  it  was  proper  to  strike 
out  the  judgment  or  not.  I  do  not  think,  therefore,  that  there  was 
any  error  in  this  part  of  the  charge. 

4.  I  say  nothing  as  to  the  fourth  error,  because  it  depends  on 
the  principle  decided  in  the  first. 

5.  The  fifth  exception  is  to  the  following  part  of  the  charge  of 
the  court  (in  answer  to  the  plaintiff's  fifth  proposition.)     "The 
plaintiff,  Rufus  Kellogg,  ought  not  to  be  affected  by  the  agree- 
ment, unless  he  had  notice  vu  it.     But  it  is  not  necessary  that  such 
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notice  should  have  been  recorded,  or  reduced  to  writing.  If  he 
had  notice,  in  any  way,  before  the  assignment,  he  ought  to  be  af- 
fected by  it."  It  is  not  contended  that  the  notice  must  be  record- 
ed, or  even  reduced  to  writing.  The  objection  is  to  the  words, 
"if  he  had  notice  in  any  way,"  which,  in  the  opinion  of  the 
plaintiff's  counsel,  may  be  extended  to  any  kind  of  loose,  vague, 
hearsay,  imperfect,  information.  If  I  could  agree  to  that  construc- 
tion of  the  charge,  I  should  say  that  it  was  clearly  erroneous. 
The  notice  ought  to  be  full,  and  such  as  could  leave  the  party  in 
no  reasonable  doubt.  But  when  the  judge  told  the  jury  that  Kel- 
logg could  not  be  affected  unless  he  had  notice  of  the  agreement, 
it  ought  to  be  understood,  notice  of  the  whole  agreement.  To 
give  the  words  a  more  restrained  construction,  would  be  criticising 
beyond  the  bounds  of  candour.  And  when  the  judge  added,  that 
notice,  in  any  way,  would  be  sufficient,  I  should  suppose  that  he 
meant,  notice  by  parol — notice  neither  placed  upon  record,  nor 
even  reduced  to  writing.  Thus  understood,  the  charge  was  cor- 
rect. 

7.  and  8.  The  seventh  and  eighth  exceptions  are,  that  the  court 
erred,  in  entertaining  the  motion  of  the  defendant  below,  to  open 
the  original  judgment;  and  that  they  erred  in  directing  a  feigned 
issue,  to  ascertain  whether  the  said  judgment  was  a  lien  or  not 
upon  the  defendant's  real  estate  in  Berks  county. 

I  must  premise,  that  the  object  of  these  exceptions  is  not  pro- 
perly before  this  court.  What  we  have  to  do  is  to  decide,  whether 
there  was  error  in  any  thing  that  occurred  on  the  trial  of  the  feigned 
issue.  That  is,  in  form,  a  complete  action,  unconnected  with  the 
motion  to  open  the  judgment,  with  which  we  have  no  concern. 
But  I  hope  it  is  not  now  a  matter  of  doubt,  whether  a  Court  of 
Common  Pleas  can  entertain  a  motion  to  strike  out,  or  open  a 
judgment  entered  on  a  warrant  of  attorney,  or  to  order  a  feigned 
issue  for  the  purpose  of  ascertaining  necessary  facts.  If  it  has  not 
this  power,  miserable  indeed  is  our  condition.  It  is  the  first  time 
I  have  heard  it  questioned.  It  is,  and  has  beeji,  for  the  last  half 
century,  at  least,  an  undisputed  and  cdnstant  practice.  Great  frauds 
are  often  committed  under  colour  of  these  bonds  and  warrants,  and 
necessity  requires  that  they  should  be  investigated  in  a  summary 
way.  In  some  of  the  states  they  are  absolutely  prohibited,  on  ex- 
perience of  the  abuse  made  of  them.  And  they  could  be  no  where 
tolerated,  without  the  exercise  of  a  liberal  discretion  by  the  courts, 
in  inquiring  into  them.  Feigned  issues  should  be  encouraged,  be- 
cause without  them  the  court  must  draw  the  trial  of  all  facts  to  it- 
self. Suppose  a  case  of  complicated  fraud,  disclosed  by  affidavit. 
It  may  depend  altogether  on  matter  of  fact.  And  is  it  not  much 
more  agreeable  to  the  spirit  of  our  laws  and  constitution,  that  this 
should  be  referred  to  a  jury,  than  tried  by  the  court?  And  even 
if  fact  were  intermixed  with  law,  is  there  not  a  great  advantage  in 
a  mode  of  trial,  by  which  the  opinion  of  the  court,  on  points  of 
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law,  can  be  reviewed  by  a  superior  tribunal  ?  If  the  court  decides 
the  whole,  on  motion,  I  know  of  no  redress  in  case  of  error.  But 
should  there  be  a  mistake  in  the  admission,  or  rejection  of  evidence, 
or  in  charging  the  jury  on  a  feigned  issue,  a  writ  of  error  lies 

I  am  of  opinion,  in  this  case,  that  the  plaintiff  in  error  has  not 
supported  any  of  his  exceptions,  and  therefore  the  judgment  should 
be  affirmed.  The  record  is  to  be  remitted,  and  the  Court  of  Com- 
mon Pleas  will  then  make  such  order  as  shall  seem  proper,  on  the 
motions  which  have  been  made,  or  may  be  made,  touching  the 
original  judgment. 

Judgment  affirmed. 


[LANCASTEB,  MAT  24,  1826.] 

GRATZ  and  others,  Administrators  of  GRATZ,  against 
PHILLIPS  and  others. 

IN   ERROR. 

A  writ  of  error  does  not  lie  on  a  decision  of  the  court  below,  setting  aside  an  award 
of  referees,  on  exceptions  founded  both  upon  law  and  fact,  though  the  award 
was  set  aside  exclusively  upon  the  points  of  law,  without  reference  to  the  ex- 
ceptions founded  in  fact. 

Whether  an  award  shall  be  sent  back  to  be  corrected  by  the  referees,  is  a  matter 
which  rests  in  the  discretion  of  the  court  below,  and  in  which  this  court  has  no 
right  to  control  them. 

If  several  trustees,  who  have  separately  received  money,  agree  to  enter  into  an 
amicable  reference,  as  defendants,  and  stipulate,  "  that  no  advantage  shall  be 
taken  as  to  the  form  of  suit,  or  the  liability  of  the  parties  in  it,"  an  award  against 
them  jointly  is  good. 

ON  a  writ  of  error  to  the  Court  of  Common  Pleas  of  Lancaster 
county,  it  appeared  that  this  was  an  amicable  action,  in  which  Si- 
mon, Joseph,  and  Jacob  Gratz,  administrators  of  Michael  Gratz, 
deceased,  were  plaintiffs,  and  Levi  and  Leah  Phillips,  and  Beliah 
Cohen,  defendants,  entered  on  a  written  agreement  in  the  follow- 
ing words: 

"We  agree,  that  the  above  action  be  entered  in  the  Common 
Pleas  of  Lancaster  county,  of  the  Term  of  January,  1822;  and 
we  do  hereby  refer  all  matters  unsettled  and  at  variance  between 
the  parties,  to  Caspar  Shaffner,  jr.,  John  Reynolds,  and  Joseph 
Ogelby,  or  to  a  majority  of  them;  to  meet  at  the  house  of  Colonel 
Jacob  Slough,  in  the  city  of  Lancaster,  at  any  time  the  parties 
shall  agree  upon,  upon  thirty  days'  notice,  and  to  make  their  award 
into  the  prothonotary's  office,  with  power  to  adjourn  from  time  to 
time  until  the  cause  shall  be  decided.  And  it  is  agreed,  that  the 
arbitrators  shall  have  no  power  in  relation  to  any  lands  unsold  at 
the  time  of  instituting  this  suit,  and  that  no  advantage  shall  be 
taken  by  either  party  as  to  the  form  of  suit  or  the  liability  of  the 
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parties  in  it,  and  that  the  award  and  judgment  be  final.     Witness 
our  hands  this  29th  of  January,  1822." 

The  arbitrators  consented  to  act,  met,  and  heard  the  parties,  and 
after  considering  the  arguments  and  proofs  on  each  side,  made  the 
following  award  on  the  8th  of  Jlugust,  1822: 

"Thursday,  May  30th,  1822,  the  arbitrators  met  at  the  house 
of  J.  Slough;  and  adjourned  till  the  13th  of  June,  1822,  when  the 
arbitrators  and  parties  met  and  proceeded  in  the  cause.  And,  after 
hearing  the  parties,  on  the  8th  of  Jliigust,  1S22,  reported,  that 
after  an  attentive  hearing  of  the  parties,  their  proofs  and  allega- 
tions, and  after  a  careful  examination  of  the  evidence  submitted  to 
them,  do  now  find  for  the  plaintiffs  the  sum  of  five  thousand  two 
hundred  and  eleven  dollars,  and  sixty-one  cents,  arising  out  of  the 
sales  of  land,  as  far  as  the  accounts  of  sales  for  the  same  have  been 
furnished  to  the  arbitrators. 

"  They  also  find  the  sum  of  eighteen  hundred  and  thirty-nine 
dollars,  and  eighty  six  cents,  to  be  due  to  the  plaintifls,  being  the 
half  of  the  amount  of  the  sales  of  land  now  outstanding,  as  far  as 
the  same  have  been  exhibited  to  the  arbitrators;  which  sum,  of 
eighteen  hundred  and  thirty-nine  dollars,  and  eighty-six  cents,  to 
be  paid  to  the  plaintiffs,  as  the  same  shall  come  to  the  hands  of  ihe 
defendants. 

"The  annexed  paper,  marked  A.,  containing  the  amount  of  the 
sales  of  land,  upon  which  the  award  is  made,  and  exhibiting  the 
amount  of  sales  outstanding,  the  arbitrators  desire  may  be  consi- 
dered as  a  part  of  their  award." 

The  paper  marked  A.  was  appended  to  the  award,  but  it  is  not 
necessary  further  to  state  its  cbntents. 

To  this  award,  the  counsel  for  the  defendants  filed  thirteen  ex- 
ceptions, of  which  eleven  were  on  the  facts  and  merits  of  the  case, 
and  the  following  two  on  matters  of  law. 

Eleventh  Exception.  Because  the  referees  have  erred  in  giving 
a  general  award  against  all  the  defendants,  when  vo  fact  Levi  Phil- 
lips was  the  only  defendant  who  received  any  of  the  sums  stated; 
and  there  was  no  evidence  before  them  that  any  of  the  other  de- 
fendants received  any  part  thereof. 

Thirteenth  Exception.  Because  the  award  is  neither  certain 
nor  final. 

The  Court  of  Common  Pleas,  after  argument,  delivered  the 
opinion  which  follows,  and  set  aside  the  award;  and  on  this  deci- 
sion, the  cause  was  brought  by  writ  of  error  before  this  court. 

OPINION.  We  have  carefully  considered  all  the  exceptions  filed 
to  the  award  in  this  case,  and  the  documents  referred  to  in  the  ar- 
gument. From  the  view  which  we  have  taken  of  it,  it  is  only 
necessary  to  deliver  an  opinion  upon  the  eleventh  and  last  excep- 
tions, which  appear  to  be  fatal  to  the  confirmation  of  this  award. 
There  is  no  point  better  settled,  than  that  an  award  should  be  cer- 
tain and  final. 

VOL.  XIV.  T 
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The  arbitrators  to  whom  this  cause  was  referred,  have  found 
for  the  plaintiffs  the  sum  of  five  thousand  two  hundred  and  eleven 
dollars,  and  sixty-one  cents,  arising  out  of  the  moneys  actually  re- 
ceived for  the  sales  of  lands,  as  far  as  the  accounts  of  sales  for  the 
same  have  been  furnished  to  the  arbitrators.  They  also  find  the 
sum  of  eighteen  hundred  and  thirty-nine  dollars,  and  eighty-six 
cents,  to  be  due  to  the  plaintiffs,  being  the  half  of  the  amount  of 
sales  of  land  now  outstanding,  as  far  as  the  same  have  been  exhi- 
bited to  the  arbitrators;  which  sum  of  eighteen  hundred  and  thirty- 
nine  dollars,  and  eighty-six  cents,  to  be  paid  to  the  plaintiffs  as 
the  same  shall  come  to  the  hands  of  the  defendants.  A  paper  is 
annexed  to  the  record,  marked  A.,  containing  an  account  of  the 
sales  of  land  upon  which  the  award  is  made,  and  exhibiting  the 
amount  of  sales  outstanding,  which  the  arbitrators  desire  may  be 
considered  a  part  of  their  award.  With  respect  to  the  sum  of 
eighteen  hundred  and  thirty-nine  dollars,  and  eighty-six  cents, 
all  is  uncertain  and  inconclusive.  It  relates  to  moneys  to  be 
collected  in  future.  No  time  is  fixed  at  which  the  defendants 
become  responsible — no  mode  determined  of  ascertaining  when 
the  moneys  are  received,  or  what  amount  may  be  paid  in;  nor 
have  the  plaintiffs  any  remedy  for  enforcing  the  payment  of 
ivhat  may  be  collected. 

We  cannot  give  judgment  for  the  five  thousand  two  hundred 
and  eleven  dollars,  and  sixty-one  cents,  because  it  is  admitted  that 
there  are  errors,  which  will  reduce  that  sum  to  a  lower  amount. 

But  admitting  that  the  award  may  be  confirmed  as  to  the  sum 
of  five  thousand  two  hundred  and  eleven  dollars,  and  sixty-one 
cents,  and  rejecting  the  rest,  it  appears  to  us,  that  there  is  no  re- 
moving the  difficulty  occasioned  by  the  eleventh  exception,  viz, 
that  the  referees  ha've  erred  in  giving  a  general  award  against 
all  the  defendants,  when  there  was  only  one  who  received  any  of 
the  sums  stated;  and  there  tvas  no  evidence  before  them  thai 
either  of  the  otjier  defendants  received  any  part  of  them. 

We  have  considered  the  agreement  under  which  the  reference 
took  place,  and  have  given  full  weight  to  the  arguments  founded 
upon  that  part  of  it,  which  says,  that  no  advantage  shall  be  taken 
by  either  party,  as  to  the  form  of  suit  or  the  liability  of  the  par- 
ties, and  are  of  opinion,  that  whatever  might  be  the  motive  for 
introducing  this  stipulation,  it  will  by  no  means' admit  of  such 
a  construction  as  to  render  liable  either  of  the.  defendants  to 
the  payment  of  any  money  which  it  may  clearly  appear  he  has 
never  received,  and  for  which  in  law  he  is  not  responsible. 

Beliah  Cohen  received  no  part  of  the  money  in  dispute,  and 
yet  there  is  no  distinction  in  the  award,  between  her  and  the  other 
defendants.  In  this,  therefore,  there  is  manifest  error,  and  the 
award  must  be  set  aside. 

June  10,  1824. — Judgment  by  the  court,  that  the  award  be  set 
aside. 
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Before  the  counsel  for  the  plaintiffs  in  error  began  their  argu- 
ment, Rogers  moved  to  quash  the  writ  of  error,  because  no  final 
judgment  was  given  in  the  court  below;  upon  which  the  court  de- 
aired  the  counsel  for  the  plaintiffs  in  error  to  speak,  both  to  the 
exceptions  to  the  award,  and  to  the  motion  to  quash  the  writ  of 
error. 

Montgomery  and  Norris,  for  the  plaintiffs  in  error. 

1.  A  writ  of  error  undoubtedly  lies  in  a  case  like  this.     The 
court  gavo  a  final  judgment  on  the  award.     Their  authority  was 
derived  from  the  act  of  1705,  which  by  long  practice  has  been  ex- 
tended greatly  beyond  its  letter,  and  under  which  all   kinds  of 
subjects  and  every  variety  of  action  may  be  referred.     There  is  a 
great  difference  between  a  reference  of  an  action  pending,  and  an 
agreement,  like  the  one  under  consideration,  to  enter  an  amicable 
action,  in  which  case  the  parties  are  in  court,  only  for  the  purpose 
of  having  their  agreement  carried  into  effect,  by  a  trial  by  arbitra- 
tors, without  adopting  any  particular  form  of  action.     A  judgment 
setting  aside  the  award  of  arbitrators,  made  under  such  circum- 
stances, is  therefore  like  a  decision  arresting  a  judgment,  on  which 
a.  writ  of  error  lies.     An  agreement  to  enter  an  amicable  action, 
with  a  view  to  a  decision  by  arbitrators,  cannot  be  converted  into 
a  trial  by  jury,  nor  can  it  be  subjected  to  the  rules  which  govern 
ordinary  casea.     If  the  cause  be  remitted,  the  plaintiffs  cannot  ob- 
tain a   judgment  against  the  defendants  by  default,  on  their  not 
complying  with  a  rule  to  plead.     By  the  judgment  that  the  award 
be  set  aside,  exclusively  on  matters  of  law,  an  .end  was  made  of 
the  case.     An  award  under  the  act  of  1705,  does  not  resemble  a 
verdict.     It  need  not  be  as  formal,  and  may  be  carried  much  fur- 
ther.     It  may  be  enforced  by  judgment  or  attachment,  as  the  case 
may  require.     A  balance  may  be  found  for  the  defendant,  which, 
being  recorded,  a  scire  facias  may  issue  upon- it.     Suppose  a  ba- 
lance to  be  found  in  favour  of  the  defendant,  and  set  aside  by  the 
court;  if  a  writ  of  error  does  not  lie  upon  their  decision,  the  de- 
fendant is  injured  and  without  remedy,  for  the  plaintiff  may  dis- 
continue his  action.     But  even  if  the  cause  should  come  to  trial 
by  jury,  the  plaintiffs  must  lose  the  advantage  of  one  main  part 
of  the  agreement,  viz.  that  the  defendants  should  be  jointly  liable 
for  what  had  been  received  by  either  of  them.  »ftct  of  1705,  I  Sm. 
L.  50.  Ebersol.lv.  Krug,  3  Binn.  528.  2  Serg  &  Rawle,  363.    3 
Yeates,  479.   3  B inn.  432.  Mdison,  119,  i21.  4  Serg.  <§•  Rawle, 
231.   12  Johns.  31.   Mussey  v.  Thomas,  6  Binn.  333.  Galbreuth 
\.Colt,  4  Yeates,  551.    1  Dall.  164.    Jlct  of  the  28M  of  March, 
1806,  4  Sm.  L.  326.   3  Bl.  292.  3  Johns.  Ch.  Rep.  C4. 

2.  The  exceptions,  both  as  to  law  and  fact,  were  before  the  Court 
of  Common  Pleas,  who  examined  parol  evidence,  and  then  decided 
upon  the  eleventh  and  thirteenth  exceptions  alone,  which  were 
purely  matters  of  law.     The  conclusion  therefore  must  be,  that  the 
court  did  not  think  the  award  could  be  impeached  on  any  other 
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points.  In  considering  these  exceptions,  this  court  will  apply  the 
rule,  that  a  liberal  construction  is  to  be  given  to  awards,  in  order 
to  support  them.  The  opinion  of  the  Court  of  Common  Pleas, 
that  the  award  was  bad,  because  it  charged  Mrs.  Cohen  with  mo- 
ney, not  received  by  her  but  by  Levi  Phillips,  was  erroneous. 
Joseph  Simon  was  trustee  for  the  plaintiffs  for  certain  lands,  and 
by  his  will  delegated  his  power  to  Levi  Phillips,  and  his  daugh- 
ter, the  wife  of  Levi  Phillips,  and  to  Mrs.  Cohen.  Simon  could 
not,  by  his  will,  divide  the  responsibility  of  his  executors.  They 
were  all  liable,  jointly,  for  the  money  received  by  any  of  them, 
just  as  Simon  himself  would  have  been  answerable  for  all  the  mo- 
ney received  by  him,  if  he  had  received  any.  They  made,  toge- 
ther one  trustee,  answerable  for  each  other's  acts.  The  agreement 
was  entered  into  upon  the  principle  of  joint  liability.  The  object 
was  to  make  an  end  of  long  protracted  disputes,  which  experience 
had  shown  could  be  done  only  by  arbitration,  and  an  agreement 
was  entered  into  by  which  all  form  was  waived,  and  the  defend- 
ants expressly  consented  to  be  liable  for  the  money  received  by 
each  other.  If  the  cause  should  be  remitted  for  trial  to  the  Court 
of  Common  Pleas,  the  plaintiffs  could  not,  on  a  declaration  for 
money  had  and  received,  recover  against  each  of  the  defendants 
what  each  had  received.  They  would  recover  against  them  joint- 
ly, or  not  at  all.  Where  two  trustees  join  in  the  sale  of  land,  and 
a  receipt  for  the  money  is  given  by  both,  both  are  (prima  facie, 
at  least,)  liable,  though  the  money  be  received  by  only  one.  2 
Johns.  Ch.  Rep.  560.  Buckley  v.  Ellmaker,  13  Serg.  fy  Rawley 
71.  Kyd  on  Awards,  26,  35. 

3.  The  opinion  of  the  court,  that  the  award  was  not  certain 
and  final,  is  likewise  erroneous.  There  are  upon  the  face  of  the 
award  two  errors,  which  always  were  and  still  are  admitted;  one 
of  ten  dollars  in  the  addition,  and  another  of  two  hundred  and  two 
dollars  and  thirty-three  cents,  in  the  charge  of  interest.  These, 
however,  are  merely  clerical  errors,  as  appears  by  the  account  ac- 
companying the  award.  They  are  errors  which  may  be  corrected, 
and  do  not  vitiate  the  award  in  toto.  4  Serg.  4*  Rawle,  322,  32S. 
4  Yeates,  336.  5  Serg.  Sf  Rawle,  51,  55,  56.  6  Sinn.  36.  2  Johns. 
Ch.  Rep.  551.  4  Johns.  Ch.  Rep.  405.  Kyd  on  Awards,  194,  198, 
201,  202,  205.  The  circumstance  that  no  time  was  fixed  for  the 
collection  and  payment  of  the  sum  of  eighteen  hundred  and  thirty- 
nine  dollars  and  thirty-six  cents,  is  no  objection  to  the  award,  be- 
cause every  thing  was  reduced  to  certainty  by  the  annexed  account, 
stating  each  tract  sold,  the  money  received  on  account  of  each, 
and  consequently  the  balance  due  upon  each.  Of  this,  payment 
can  be  enforced,  at  the  proper  times,  either  by  attachment,  scire 
facias,  or  action  on  the  case.  It  is,  in  some  degree,  analogous 
to  an  award  ordering  a  stay  of  execution  until  something  be  done 
by  the  plaintiffs,  which  is  good.  3  Yeates,  149.  But,  even  if  this 
part  of  the  award  was  bad,  as  respects  the  sum  of  five  thousand 
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two  hundred  and  eleven  dollars,  and  sixty-one  cents,  it  was  beyond 
a  doubt  certain  and  final,  and  this  is  not  so  connected  with  the 
other  sum,  as  that  judgment  might  not  have  been  given  for  one 
without  the  other.  If  it  be  objected,  that  the  award  is  not  final, 
because  it  does  not  settle  all  accounts  between  the  parties,  the  an- 
swer is,  the  law  is  now  settled,  that  it  is  sufficient  if  the  referees 
decide  upon  all  the  accounts  which  are  brought  before  them. 

Rogers,  for  the  defendants  in  error. 

1.  No  precedent  can  be  produced  of  a  writ  of  error  in  a  case 
like  this.  If  the  award  had  been  confirmed  and  judgment  entered 
for  the  plaintiffs,  error  would  have  lain  upon  the  judgment;  but 
not  so  where  the  award  is  set  aside.  By  the  act  of  1705,  1  Sm. 
L.  50,  the  award  is  to  be  approved  by  the  court,  before  judgment 
can  be  entered  upon  it,  and,  when  approved,  it  has  the  effect  of  a 
verdict.  Exceptions  to  an  award  of  referees,  is  an  appeal  to  the 
discretion  of  the  court,  and  resembles  a  motion  for  a  new  trial.  7 
Serg.  fy  Raiule,  285.  This  case,  then,  stands  as  if  there  had  been 
a  verdict  which  the  court  set  aside;  and  no  writ  of  error  lies  where 
the  court  orders  a  new  trial.  If  a  new  trial  is  moved  for  on  eleven 
objections  founded  on  fact  and  two  on  law,  and  it  is  ordered  on  one 
of  the  points  of  law,  no  writ  of  error  lies,  because  the  action  is  not 
ended.  1  Day,  27.  Jlrch,  Pr.  208.  To  be  the  basis  of  a  writ  of 
error,  a  judgment  must  be  final  and  not  interlocutory.  The  only 
exception  to  this  rule  is  the  case  of  real  actions,  where,  on  default, 
the  plaintiff  recovers  the  land  at  common  law,  and  there  is  a  sta- 
tute which  gives  damages.  In  such  case,  error  lies  on  the  judg- 
ment by  default.  The  setting  aside  the  award  was  in  the  nature 
of  an  interlocutory  judgment.  It  did  not  make  an  end  of  the  cause, 
and  consequently  was  not  the  subject  of  a  writ  of  error.  The 
plaintiffs  may  file  a  declaration,  and  lay  the  defendants  under  a  rule 
to  plead;  and  if  a  plea  be  entered,  the  whole  case  may  be  brought 
to  trial  before  a  jury.  In  many  cases  a  writ  of  error  lies  upon  the 
decision  of  the  court  in  one  way,  where  it  does  not,  upon  a  decision 
tine  other  way;  and  whether  or  not  the  decision  puts  an  end  to  the 
case,  is  the  criterion.  It  lies  upon  an  order  of  the  Common  Pleas, 
dismissing1  an  appeal  from  a  justice  of  the  peace;  but  if  the  appeal 
is  sustained,  error  does  not  lie  until  the  end  of  the  suit.  3  Binn. 
432.  The  Common  Pleas  first  struck  off  an  appeal,  and  then  re- 
instated it:  a  writ  of  error  does  not  lie  upon  the  order  for  re-in- 
statement.  2  Serg.  4*  Rawle,  382.  It  lies  on  an  order  to  arrest  a 
judgment,  2  Serg.  Sf  Rawle,  390,  394;  but  not  on  an  order  set- 
ting a  judgment  aside.  5  Serg.  Sf  Rawle,  51 8.  It  lies  on  a  deci- 
sion sustaining  a  demurrer,  but  not  on  a  decision  against  it.  It 
lies  on  a  judgment  of  nonsuit;  secus  on  a  refusal  to  nonsuit.  2 
Johns.  9.  6  Johns.  110.  7  Johns.  373.  It  does  not  lie  on  an  or- 
der of  court  for  the  discharge  of  a  jury.  Eichelberger  v.  Nicholson^ 
1  Serg.  Sf  Rawle,  430.  There  are  eleven  exceptions  founded  in 
fact,  which  appear  upon  the  record.  If  the  court  below  had  set 
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aside  the  award  upon  any  of  these,  this  court  would  not  sustain  a 
writ  of  error,  because  it  cannot  receive  any  evidence  which  is  not 
in  the  record.  The  court  below  gave  no  opinion  upon  the  excep- 
tions in  fact,  though  that  court^was  competent  to  examine  the  evi- 
dence in  relation  to  them;  and  now  the  plaintiffs  ask  this  court  to 
give  judgment  on  the  award,  which  is  equivalent  to  asking  them 
to  decide  against  the  defendants  on  the  eleven  exceptions  in  fact, 
without  examining  into  their  merits,  and  without  possessing  the 
power  to  do  so.  They  ask,  too,  to  have  a  judgment  upon  the 
award  for  five  thousand  two  hundred  and  eleven  dollars,  and  sixty- 
one  cents,  when  it  not  only  appears  from  the  record  that  so  much 
is  not  due,  but  when  the  defendants  distinctly  admit  that  it  is  not 
due.  This  admission  appears  from  the  opinion  of  the  court  below 
filed  at  the  request  of  the  plaintiffs.  It  is  admitted  that  there  are 
errors  which  would  reduce  that  sum  to  a  lower  amount;  but  what 
would  be  the  amount,  or  on  which  of  the  defendants'  exceptions 
the  admission  is  founded  does  not  appear.  The  error  with  respect 
to  a  charge  of  "interest  for  thirteen  instead  of  three  years,  was  not 
a  clerical  error;  but  one  of  judgment.  An  award  may  be  sent 
back  for  informality,  but  otherwise  it  cannot  be  sent  back  without 
the  consent  of  parties,  or  perhaps  the  request  of  the  referees.  Shaw 
V.  Pearce,  4  Binn.  486.  4  Yeates,  336.  If  this  court  does  not 
give  judgment  for  the  whole  sum  of  five  thousand  two  hundred 
and  eleven  dollars,  and  sixty-one  cents,  which  it  is  admitted  would 
be  wrong;  for  what  sum  can  it  give  judgment?  No  satisfactory 
answer  can  be  given  to  the  question. 

2.  The  court  below  has  said  that  Mrs.  Cohen  received  no  part 
of  the  money,  and  this  must  be  taken  to  be  the  fact.  In  Penn- 
sylvania, courts  inquire  into  matters  of  fact  on  exceptions  to  an 
award  of  referees.  But  a  court  of  error  has  no  power  to  do  so. 
We  must  therefore  receive  for  fact  what  is  stated  in  the  record.  1 
JDalL  315.  1  Yeates,  353.  2  Yeates,  513.  7  Serg.  £  Rawle,  285. 
If  Mrs.  Cohen  received  none  of  the  money,  she  is  answerable  for 
none;  for  one  trustee  is  not  answerable  for  money  received  by 
another,  except  under  very  special  circumstances;  and  whether  or 
not  such  circumstances  existed,  is  matter  of  fact,  on  which  the 
court  below  has  decided  in  favour  of  Mrs.  Cohen.  2  Fonb.  180.  1 
P.  Wms.  81,  242.  2  Fern.  750.  Jlmb.  219.  21  Vin.  534.  1  Dall. 
311.  This  question  is,  as  respects  Mrs.  Cohen,  extremely  im- 
portant. The  award  subjects  her  personally  to  the  whole  amount 
found  due  from  the  defendants,  when  she  never  received  any  part 
of  it  The  agreement  to  enter  this  suit,  never  contemplated  such 
joint  liability,  and  it  is  a  monstrous  perversion  of  his  intention  so 
to  construe  it.  The  object  in  introducing  the  clause  under  consi- 
deration, was  to  remove  a  difficulty  as  to  a  suit  against  Leah  Phit~ 
lips,  the  wife  of  Levi  Phillips;  because  a  married  woman  is  not 
bound  by  a  submission  to  arbitration.  Kyd  on  •flwards,  35.  The 
true  construction  of  the  agreement  is>  that  the  defendants  were  lia- 
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ble  severally  for  what  each  had  received,  and  that  the  plaintiffs 
might  recover  accordingly;  and  this  the  defendants  are  willing  to 
abide  by,  if  the  cause  should  go  to  trial  again. 

3.  The  award  was  not  certain  and  final.  The  submission  was 
ander  the  act  of  1705,  and  the  award  ought  to  be  so  certain  that 
judgment  may  be  entered  on  it.  It  is,  that  a  certain  sum,  viz.  five 
thousand  two  hundred  and  eleven  dollars,  and  'sixty-one  cents,  is 
due  to  the  plaintiffs,  so  far  as  the  account  of  sales  have  been  fur-' 
nished  to  the  arbitrators;  so  that  the  defendants  would  be  left 
exposed  to  a  future  action  by  the  plaintiffs.  It  did  not  make  an 
end  of  all  matters  unsettled  and  in  variance  between  them.  But 
there  is  another  part  of  the  award  on  which  there  is  no  possibility 
of  entering  judgment.  It  is  that  part  of  it  which  awards  to  the 
plaintiffs  eighteen  hundred  and  thirty-nine  dollars,  and  eighty-six 
cents,  to  be  paid  when  collected  by  the  defendants.  The  referees 
had  no  right  to  charge  the  defendants  with  money  they  had  not 
received,  arid  particularly  when  it  could  not  be  known  by  which 
of  them  it  would  be  received.  The  award  could  not  be  enforced'; 
for  by  the  act  of  1705,  the  plaintiffs  cannot  have  judgment  for 
part  and  an  attachment  for  part.  * 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  From  the  nature  of  this  case,  the  plaintiffs  in 
error  have  considerable  difficulties  to  encounter.     This  court  is 
asked  to  reverse  the  judgment  of  the  Court  of  Common  Pleas,  and 
to  affirm  the  award.     Now  it  is  not  denied,  that  the  Court  of  Com- 
mon Pleas  had  a  right  to  set  aside  the  award,  not  only  because  it 
was  against  law,  but  even  on  consideration  of  the  merits  of  the 
case.     The  act  of  1705,  under  which  this  reference  was  made, 
gives  to  the  award  the  effect  of  a  verdict,  provided  it  be  approved 
of  by  the  court,  and  the  court  have  always  exercised  the  right  of 
examining  the  award  and  setting  it  aside,  not  only  for  errors  in 
law,  but  for  manifest  errors  in  fact.     If  it  is  set  aside,  on  a  consi- 
deration of  facts,  the  decision  cannot  be  called  in  question  on  a 
writ  of  error,  because  the  court  of  error  have  not  the  facts  before 
them.     It  is  true,  that,  in  the  present  instance,  the  opinion  of  the 
Court  of  Common  Pleas  seems  to  have  been  founded  principally 
on  errors  in  law,  specified  in  the  eleventh  and  thirteenth  excep- 
tions.    But  it  does  not  rest  altogether  on  matter  of  law,  because, 
in  the  opinion  of  the  court,  placed  on  the  record,  it  is  expressly 
said,  that  they  cannot  give  judgment  for  the  sum  awarded,  because 
it  is  admitted  that  there  are  errors,  which  will  reduce  that  sum 
to  a  lower  amount.     That  being  the  case,  it  is  clear,  that  inde- 
pendently of  the  errors  in  law  pointed  out  in  the  eleventh  and 
thirteenth  exceptions,  there  were  errors  in  fact,  affecting  the  me- 
rits of  the  case,  which  rendered  it  necessary  to  set  aside  the  award. 
Besides,  there  are  eleven  other  exceptions,  founded  on  the  merits 
of  the  case,  on  which  no  decision  has  been  given;  and  should  this 
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court  affirm  the  award,  the  defendants  will  be  deprived  of  the  be- 
nefit of  those  exceptions,  on  which  the  Court  of  Common  Pleas 
have  never  given  an  opinion,  and  on  which  it  is  impossible  for 
this  court  to  form  an  opinion,. because  the  evidence  is  not,  and  ne- 
ver can  be  legally  brought  before  them.  It  was  contended  by  the 
counsel  for  the  plaintiffs,  that  the  errors  in  fact,  which  the  Court 
of  Common  Pleas  "say  were  confessed,  were  no  more  than  clerical 
errors,  and  that  the  award  ought  to  have  been  sent  back  to  the  re- 
ferees to  correct  them.  But  it  does  not  appear  to  us,  that  they 
were  clerical  errors,  and  as  to  sending  the  award  back,  to  be  cor- 
rected by  the  referees,  that  is  a  matter  which  must  rest  in  the  dis- 
cretion of  the  Court  of  Common  Pleas,  and  in  which  we  have  no 
right  to  control  them.  I  cannot  perceive,  therefore,  any  safe  ground 
for  reversing  the  judgment  by  which  this  award  was  set  aside.  But 
still,  there  is  one  point  of  law,  on  which  the  Court  of  Common 
Pleas  gave  an  opinion,  and  of  which  it  is  of  importance  to  the  par- 
ties that  the  opinion  of  this  court  also  should  be  expressed,  because 
the  same  point  may  hereafter  occur.  I  allude  to  the  point  speci- 
fied in  the  eleventh  exception,  viz.  "  that  the  referees  have  erred 
in  giving  a  general  award  against  all  the  defendants,  when,  in  faci, 
Levi  Phillips  was  the  only  defendant  who  received  any  of  the 
sums  stated;  and  there  was  no  evidence  before  them  that  any  of 
the  other  defendants  received  any  part  thereof/'  The  opinion  of 
the  Court  of  Common  Pleas  was,  that  upon  the  true  construction 
of  the  agreement  for  entering  the  amicable  action,  each  defendant 
was  responsible  for  the  money  received  by  him,  or  her,  and  no 
more.  I  am  of  opinion  that  this  is  not  the  meaning  of  the  agree- 
ment. The  words  are,  "  that  no  advantage  shall  be  taken,  by 
either  party,  as  to  the  form  of  suit,  or  the  liability  of  the  parties  in 
it."  It  seems,  then,  the  parties  were  aware,  that  without  this 
agreement,  there  would  have  been  difficulty  in  supporting  the 
plaintiffs'  claim,  in  this  form  of  action.  Now,  the  form  of  action 
is  a  joint  action  against  three  defendants,  in  which  a  joint  judg- 
ment must  be  given.  It  would  be  error  to  give  judgment  against 
one  defendant  for  a  sum  of  money,  and  against  another  for  another 
sum.  The  defendants  were  executors  and  trustees  under  the  will 
of  Joseph  Simon.  Large  sums  of  money  were  to  be  collected 
for  lands  sold,  and  on  general  principles  one  trustee  would  not  be 
responsible  for  collections  made  by  another.  These  parties  had 
been  at  law  for  some  time,  and  being  weary  of  the  contest,  they 
were  anxious  to  put  an  end  to  it  by  a  reference.  To  simplify  the 
proceedings,  it  was  agreed  that  one  suit  should  be  brought  against 
the  three  defendants,  and  the  liability  of  both  parties  to  the  per- 
formance of  the  award  to  be  made  by  the  referees,  was  confessed. 
It  is  said  to  be  unreasonable  that  one  trustee  should  be  responsi- 
ble for  money  received  by  another.  It  is  so,  unless  it  be  so  agreed, 
and  then  it  is  not  unreasonable.  In  the  present  instance,  it  may  be 
presumed,  that  the  defendants,  who  agreed  to  be  jointly  responsi- 
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ble,  had  an  understanding  between  themselves  by  which  justice 
would  be  done.  That  was  their  affair,  but  the  plaintiffs  had  nothing 
to  do  with  it.  The  only  question  between  the  plaintiffs  and  de- 
fendants is,  whether  the  defendants  did  not  agree  to  make  them- 
selves jointly  responsible  in  this  action;  and,  that  they  did  so,  ap- 
pears to  me  so  plain  that  1  am  at  a  loss  for  an  argument  to  prove 
it  The  words  speak  for  themselves.  A  joint  action  is  to  be  insti- 
tuted against  three  persons,  who  expressly  stipulate  "that  no  ad- 
vantage shall  be  taken  either  as  to  the  form  of  suit,  or  their  liabi- 
lity." I  am  of  opinion,  therefore,  that  the  referees  were  ri^ht  in 
awarding,  that  the  sum  due  to  the  plaintiffs  should  be  paid  by  the 
three  defendants  jointly;  and  the  construction  given  to  the  agree- 
ment, by  the  Court  of  Common  Pleas,  was  erroneons.  But  in  set- 
ting aside  the  award,  I  can  perceive  no  error,  because  it  is  mani- 
fest that  the  sum  awarded  in  favour  of  the  plaintiffs  was  too  great, 
and  the  award  could  not  have  been  confirmed  without  injustice. 


[LANCASTER,  MAT  24,  1826.] 

EISENHART  and  others  against-  SLAYMAKER. 

IN   ERROR. 

• 

On  the  trial  of  a  cause  in  the  Court  of  Common  Pleas,  the  original  records  of  that 
court,  removed  to  the  Supreme  Court  on  a  writ  of  error,  and  there  remaining1, 
may  be  given  in  evidence.  The  docket  entries  of  the  Court  of  Common  Pleas 
may  also  be  given  in  evidence,  after  the  records  have  been  removed. 

The  order  of  giving  evidence  is  at  the  discretion  of  the  court  before  which  the 
cause  is  tried,  and  is  not  the  subject  of  a  writ  of  error.  It  therefore  is  no'  error 
to  permit  a  judgment  and  the  proceedings  thereon,  under  which  the  plaintiff  in 
ejectment  claims,  to  be  given  in  evidence,  without  previously  showing  some 
colour  of  title  in  the  defendant  in  the  judgment,  f  it  appear  subsequently  that 
the  defendant  in  the  ejectment  came  into  possession  under  the  defendant  in  the 
judgment. 

A  copy  of  a  notice  to  quit  is  competent  evidence,  without  notice  to  produce  the 
original. 

A  release  by  two  lessees,  will  not  bar  an  action  against  the  landlord  by  a  third, 
unless  it  appear  that  the  covenant  was  joint ;  and  this  the  party  alleging  that  it 
was,  must  show. 

Where  defendants  in  ejectment  come  into  possession  as  tenants  of  the  person  as 
whose  property  the  land  in  dispute  was  sold  by  the  sheriff,  under  a  judgment 
confessed  by  him,  they  cannot  set  up,  as  a  defence,  a  mortgage  and  release  of 
the  equity  of  redemption,  given  to  one  of  them  by  the  defendant  in  the  judg- 
ment. 

ON  the  trial  of  this  ejectment  in  the  Court  of  Common  Pleas  of 
York  county,  thirteen  bills  of  exception  were  taken  by  the  plain- 
tiffs in  error,  the  defendants  below,  to  the  opinion  of  that  court 
upon  questions  of  evidence,  and  brought  before  this  court  on  a  writ 
of  error. 

VOL.  xiv.  U 
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It  appeared  that  the  action  was  brought  by  Henry  Slaymaker, 
to" recover  a  tract  of  land  which  he  had  purchased  as  the  property 
of  Caleb  Kirk,  under  whom  the  defendants,  George  Eisenhart, 
Jiquilla  Kirk,  and  Elmer  Kirk,  held  as  tenants.  The  plaintiff, 
without  having  previously  shown  any  title  to  the  land  in  question 
in  Caleb  Kirk,  and  before  it  had  appeared  that  the  defendants 
were  in  possession  under  him,  offered  in  evidence  the  original  re- 
cords of  two  judgments  obtained  on  the  7th  of  October,  1817,  in 
the  Court  of  Common  Fleas  of  York  county,  against  Caleb  Kirk, 
and  the  proceedings  thereon,  under  which  the  land  had  been  sold. 
These  records  were  then  in  the  Supreme  Court,  having  been  sent 
up  on  writs  of  error,  and  certified  by  the  Court  of  Common  Pleas. 
The  counsel  for  the  defendants  objected  to  their  being  given  in 
evidence,  but  the  court  overruled  the  objection.  The  plaintiffs 
then  offered  in  evidence  the  entries  in  the  docket  of  the  Court  of 
Common  Pleas  in  these  suits,  which  the  defendants'  counsel  ob- 
jected to,  but  the  court  permitted  them  to  be  read  to  the  jury. 
The  admission  of  these  records  and  docket  entries"  in  evidence, 
formed  the  subject  of  the  first  five  bills  of  exceptions. 

The  sixth  bill  of  exceptions  having  been  given  up  on  the  ar- 
gument, its  contents  need  not  be  stated. 

The  plaintiff  offered  in  evidence  a  copy  of  a  notice,  dated  Jipril 
13th,  1820,  given  by  him  to  the  defendants,  of  his  purchase  of  the 
premises  at  sheriff's  sale,  and  requiring  them  to  surrender  to  him 
the  possession  in  three  months  from  its  date.  The  original  notice 
was  served  by  the  person  who  made  the  copy  offered  in  evidence, 
on  Jlquilla  and  Elmer  Kirk,  who  stated  to  him  that  they  rented 
under  their  father,  Caleb  Kirk.  Eisenhart  was  not  at  that  time 
on  the  premises.  An  objection  was  made  by  the  defendants'  coun- 
sel to  the  copy  being  read  to  the  jury,  because  no  notice  had  been 
given  to  produce  the  original.  The  court  overruled  the  objection, 
and  an  exception  was  taken  to  their  opinion. 

The  eighth  and  ninth  bills  of  exception  were  abandoned. 
The  defendants  offered  Caleb  Kirk,  as  a  witness  to  prove,  that 
before  the  sale  made  by  the  sheriff  to  Henry  Slaymaker,  he  had 
entered  into  an  agreement  with  certain  persons,  who  had  informed 
him  they  intended  to  appear  on  the  day  of  sale  and  bid  for  the 
property,  by  which  agreement  it  was  stipulated  on  the  part  of  Mr. 
Slaymuker,  that  if  those  persons  would  not  appear  and  bid,  he 
would  secure  to  them  the  amount  of  certain  claims  which  they  had 
on  Caleb  Kirk;  which  agreement  was  carried  into  effect.  The 
counsel  for  the  plaintiff  objected  to  the  witness,  and  the  Court  sus- 
tained the  objt  ctinn.  The  defendant!  then  read  to  the  court  a  re- 
lease, dated  July  10th,  1820,  from  Caleb  Kirk  to  George  Eisen- 
hart, of  all  his  interest  in  the  land,  and  again  offereii  him  as  a 
witness.  The  plaintiff's  counsel  objected  to  him,  and  produced  a 
list  of  mortgages  and  judgments  against  Caleb  Kirk.  The  court 
again  rejected  him.  The  plaintiffs  then  produced  a  release,  dated 
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•ftpril  3d,  1823,  from  George  Eisenhart,  and  another  of  the  same 
date  from  Elmer  Kirk  to  Caleb  Kirk  of  all  actions,  demands,  &o, 
and  renewed  their  offer  of  Caleb  Kirk  as  a  witness;  but  the  court 
refused  to  permit  him  to  be  sworn,  and  sealed  the  tenth  and  ele- 
venth bills  of  exceptions. 

The  defendants  then  proposed  to  give  in  evidence  to  the  jury 
an  unrecorded  mortgage  on  the  land  in  dispute,  from  Caleb  Kirk 
to  George  Eisenhart,  dated  June  20th,  1817,  and  a  release  of  the 
equity  of  redemption,  dated  July  10th,  1820.  The  evidence  was 
objected  to  by  the  plaintiff's  counsel,  and  rejected  by  the  court, 
and  the  twelfth  and  thirteenth  bills  of  exceptions  were  tendered 
and  sealed. 

The  questions  arising  upon  the  several  bills  of  exceptions  were 
argued  by  Lewis,  for  the  plaintiffs  in  error,  and  by  Barnitz  and 
Hopkins,  for  the  defendant  in  error;  after  which — 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  J.  This  ejectment  was  brought  by  the  defendant  in  er- 
ror, for  a  tract  of  land  purchased  at  sheriff's  sale  as  the  property 
of  Caleb  Kirk,  under  whom  the  defendants  came  into  possession. 
The  plaintiff  offered  in  evidence  the  original  record  of  the  judg- 
ments on  which  the  land  was  sold,  certified  on  a  writ  of  error  from 
the  Supreme  Court,  by  the  same  court  in  which  this  action  was 
tried;  to  which  the  defendants  objected — First,  Because  nothing 
less  than  an  exemplification  of  these  records,  authenticated  with 
the  seal  of  the  Supreme  Court,  was  competent,  the  records  being 
at  the  time  in  that  court;  and,  secondly,  Because  no  evidence  had 
been  given  of  title  in  Caleb  Kirk,  under  whom  it  had  not  then 
been  made  appear  that  the  defendants  had  come  into  possession. 

In  contemplation  of  law,  these  records  were  undoubtedly  in  the 
Supreme  Court;  but  that  the  Court  of  Common  Pleas  could  not 
take  notice  of  them  as  records,  without  their  being  authenticated 
with  the  seal  of  the  court  in  which  they  were,  is  an  assertion  that 
depends  on  an  argument  more  technical  than  solid.  It  is  in  gene- 
ral true,  that  a  court  can  determine  on  the  authenticity  only  of  its 
own  records  by  inspection,  and  that  full  faith  and  credit  can  be 
given  by  it  to  all  other  records,  only  on  the  foot  of -an  authentica- 
tion with  the  seal  of  the  court  to  which  such  records  belong.  But 
there  are  peculiar  circumstances  in  the  case  before  us,  which  are 
equipollent  to  the  seal  of  the  Supreme  Court.  These  records  had 
been  certified  by  the  court  in  which  the  issue  was  trying,  to  the 
Supreme  Court  on  writs  of  error,  and  were  precisely  in  the  con- 
dition in  which  they  were  sent  by  the  court  below.  The  judges 
of  that  court,  therefore,  were  not  strangers  to  them.  They  could 
not  but  know  that  they  had  been  records  of  their  own  court,  for 
their  own  return  was  attached  to  them;  and  this  led  inevitably  to 
the  conclusion,  that  those  records  remained  still  in  the  Supreme 
Court.  The  judgments  could  not  have  been  reversed;  for  the  Su« 
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preme  Court  is  required  in  that  event  to  endorse  its  judgment  on 
the  record  itself.  What  use  then  for  an  authenticated  copy,  when 
that  which  was  produced  was  indisputably  the  original?  In  Eng- 
land, records  are  not  permitted  to  be  carried  from  place  to  place; 
but  in  Pennsylvania,  we  know  that  the  original  records  of  the 
land  office,  as  well  as  of  the  courts  of  justice,  are  permitted  to  be 
taken  to  any  place  within  the  state,  where  the  production  of  the 
original  is  necessary  to  the  administration  of  justice;  and  in  such 
case  it  is  never  authenticated  with  a  seal,  but  proved  to  be  the  ori- 
ginal by  parol  evidence.  If,  then,  there  was  enough  to  satisfy  the 
court  that  these  were  records  of  the  Supreme  court,  (and  for  that 
purpose  I  think  its  own  return  to  the  writs  of  error  was  amply 
sufficient,)  there  was  no  error  in  letting  them  go  to  the  jury. 

But  the  docket  entries  of  these  suits,  were  read  to  the  jury  from 
the  docket  which  all  along  remained  in  the  court  below;  and  this 
also  is  alleged  as  error.  No  doubt  a  writ  of  error  removes  every 
part  of  the  record.  But  here  the  object  was  to  prove  what  the  re- 
cord was  before  it  was  removed,  when  the  land  was  sold  on  these 
judgments;  and  it  would  be  refining  too  much  to  say  that  the  court 
below,  having  certified  these  entries' to  the  Supreme  Court,  cannot 
look  into  the  docket  from  which  they  were  taken  to  see  what  they 
are,  but  must  wait  till  they  are  certified  back  again  by  the  Supreme 
Court. 

Another  ground  of  exception,  common  to  the  first  five  bills  of 
exception  is,  that  the  judgment  and  subsequent  proceedings  were 
not  admissible  without  at  least  colour  of  title  being  shown  in  Ca- 
leb Kirk  at  the  time  of  the  sale.  Granting  that  at  this  stage  of  the 
trial,  it  did  not  appear  the  defendants  had  come  into  possession 
under  Kirk,  yet  what  was  there  to  prevent  the  plaintiff  from  be- 
ginning with  this  part  of  his  evidence  first?  The  order  of  giving 
evidence  is  subject  to  the  discretion  of  the  court,  and  is  not  the 
subject  of  error.  The  evidence  might  properly  have  been  reject- 
ed for  irrelevancy,  but,  having  been  admitted,  we  are  to  suppose 
that  it  was  coupled  with  an  offer  subsequently  to  show  title  in. 
Kirk,  or  that  the  defendants  came  into  possession  under  him. 
There  may,  however,  be  cases  in  which  the  court  may  be  bound 
to  reject  for  irrelevancy-  but  this  is  not  one  of  them,  and  on  this 
record  we  cannot  say  the  court  was  wrong. 

The  sixth  bill  of  exceptions  is  abandoned.  The  seventh  raises 
a  naked  question,  whether  the  copy  of  a  notice  to  quit  is  compe- 
tent without  notice  to  produce  the  original.  Every  written  notice 
is,  for  the  best  of  all  reasons,  to  be  proved  by  a  duplicate  original; 
for  if  it  were  otherwise,  the  notice  to  produce  the  original  could 
be  proved  only  in  the  same  way  as  the  original  notice  itself;  and 
thus  a  fresh  necessity  would  be  constantly  arising  ad  infinitum, 
to  prove  notice  of  the  preceding  notice;  so  that  the  party  would, 
at  every  step,  be  receding  instead  of  advancing. 

The  eighth  and  ninth  hills  of  exception  are  abandoned.     The 
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question  arising  on  the  tenth  and  eleventh,  is  whether  Caleb  Kirk 
was  a  competent  witness  for  the  defendants.  When  he  was  of- 
fered, it  appeared  that  the  defendants  had  come  into  possession 
under  him;  but  he  and  they,  with  the  exception  of  one  of  them, 
had  reciprocally  released  each  other.  In  the  event  of  a  recovery 
in  this  action,  the  witness  would  undoubtedly  be  liable  to  the  de- 
fendants on  the  implied  covenant  in  the  lease;  and  hence  a  ques- 
tion whether  the  release  of. two  lessees  will  bar  the  third.  This 
will  depend  on  whether  the  tenancy  be  joint  or  several;  for  the 
covenant  raised  by  implication  will  follow  the  nature  of  their  estate; 
and  the  release  of  one  will  bar  the  others  only  where  the  covenant 
is  joint.  Here  we  cannot  pronounce  whether  the  defendants  were 
joint  tenants  or  tenants  in  common;  or  even  whether  their  posses- 
sion was  not  several,  each  holding  particular  parts  of  the  premises 
under  distinct  leases:  and,  to  render  the  release  of  the  two  binding 
on  the  third,  required  of  the  defendant,  to  show  that  the  three  were 
joint  covenantees;  for  the  release  of  one  will  not  be  presumed  to 
bind  another  till  sufficient  to  produce  that  consequence  be  shown. 

The  question  arising  on  the  twelfth  and  thirteenth  bills  of  ex- 
ceptions, is  whether  the  mortgage  and  release  of  the  equity  of  re- 
demption to  Eisenhart  were  competent  evidence.  At  the  time 
they  were  offered,  the  defendants  did  not  pretend  that  they  had 
not  come  into  possession  under  Kirk:  they  stood  in  his  place,  and 
could  urge  no  defence  which  would  not  have  been  open  to  him, 
had  he  been  a  defendant.  But  nothing  is  more  clear,  than  that  he 
could  not  have  set  up  the  defence  which  was  attempted,  being 
estopped  by  the  judgment  from  disputing  the  purchaser's  right  to 
the  possession  under  it;  and  the  defendants  also,  standing  in  his 
stead,  are  consequently  estopped.  They  have  thus  failed  in  all 
their  points,  and  the  judgment  is  affirmed. 

Judgment  affirmed. 
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BOYER,  for  the  use  of  his  Assignees,  against  POTTS. 

IN    ERROR.  - 

A  justice  of  the  peace  is  not  presumed  to  be  the  agent  of  the  plaintiff  in  a  suit 
brought  before  him.  Therefore  a  copy  of  the  plaintiff's  account,  furnished  by 
the  justice  to  the  defendant,  accompanied  by  a  note  demanding  payment,  is  not 
evidence  against  the  plaintiff,  on  the  trial  of  another  action. 

ERROR  to  the  Court  of  Common  Pleas  of  Berks  county,  in  an 
action  of  assumpsit,  bruug!  '  '  •  the  plaintiff  in  error,  Jacob  K, 
Jloyer*  for  th  >  u&e  of  his  assignees,  against  David  Potts,  jr.,  the 
defendant  in  error. 
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Upon  the  trial  in  the  court  below,  after  the  plaintiff  had  given 
in  evidence  his  hook  of  original  entries,  the  defendant  proved  that 
the  plaintiff  had  brought  a  suit  before  William  Mendenhall,  Esq., 
a  justice  of  the  peace,  since  deceased,  against  David  Potts,  sen., 
the  father  of  the  defendant;  and,  to  prove  that  the  suit  before  the 
justice  was  for  the  same  cause  of  action  as  that  under  trial,  he 
offered  in  evidence  a  copy  of  Bayer's  account,  furnished  by  the 
justice  to  David  Potts  the  elder  before  suit  was  brought,  accom- 
panied by  the  following  note: — 

"  Sir, — The  above  is  a  copy  of  Mr.  Bayer's  account.     Would 
thank  you  to  let  me  hear  from  you  respecting  it  soon. 
Yours,  respectfully, 

(Signed)  William  Mendenhall" 

The  counsel  for  the  plaintiff  objected  to  the  evidence,  but  the 
court  admitted  it,  and  an  exception  was  taken  to  their  opinion. 

The  errors  assigned  on  the  argument  in  this  court,  were  in  the 
admission  of  the  evidence  above  stated;  and  in  the  charge  of  the 
court,  in  withdrawing,  as  was  alleged,  the  facts  from  the  jury. 

Darling  and  Buchanan,  for  the  plaintiff  in  error. 

Baird  and  Biddle,  for  the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  J.  There  is  no  colour  to  say,  that  the  court  withdrew 
the  determination  of  the  facts  from  the  jury;  and  the  inquiry  is 
narrowed  to  the  bill  of  exceptions  to  evidence.  It  was  alleged, 
that  Boyer  had  sued  David  Potts,  the  father,  before  Justice  Men- 
denhall, for  the  same  cause  of  action  that  is  laid  in  this  suit  against 
his  son;  and,  to  prove  this,  the  defendant  offered  an  account  fur- 
nished to  his  father,  in  the  handwriting  of  Justice  Mendenhall, 
who  is  dead,  accompanying  a  note  from  the  justice,  which  contains 
a  demand  of  payment.  This  was  furnished  before  suit  was  brought; 
and  it  is  contended  to  be  competent  evidence,  because,  as  it  is 
said,  the  justice  was  the  agent  of  Boyer,  and,  consequently,  that 
his  acts  are  to  be  treated  as  the  acts  of  his  principal.  There  was  no 
evidence  of  any  delegation  of  authority,  except  what  was  thought 
to  result  from  the  relation  in  which  the  parties  stood  of  magistrate 
and  suitor;  and  the  law,  certainly,  will  not  from  this  presume  the 
existence  of  an  agency  so  fraudulent  and  base.  Justices  of  the 
peace,  no  doubt,  frequently  act  as  agents  for  those  who  employ 
them;  but  they  ought  to  know  that  they  do  so  at  the  peril  of  being 
convicted  of  a  highly  aggravated  misdemeanor,  which  is  indictable 
at  the  common  law.  Ignorance  cannot  palliate  a  crime  of  this  sort; 
for  the  turpitude  of  acting  both  as  a  judge  and  party  in  the  same 
cause,  cannot  but  be  obvious  to  the  dullrst  comprehension.  In  the 
case  before  us,  it  is  impossible  to  connect.  Boyer  with  the  act  with 
which  it  is  aiteinpted  to  fix  him;  and,  as  the  act  of  the  justice,  it 
was  entirely  exlrajudicial.  We  are  therefore  of  opinion  that  the 
paper  was  incompetent,  and  ought  not  to  have  been  admitted. 
Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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HAIN  and  another  against  KALBACH,  Administrator  of 

BELL. 

IN  ERROR. 

In  a  suit  upon  a  bond,  given  for  a  pre  existing  debt,  due  to  the  plaintiff'  by  a  third 
person,  parol  evidence  is  not  admissible  to  show,  that  at  the  time  it  was  executed 
the  obligee  declared,  that  he  would  require  nothing  more  than  the  interest  to 
be  paid  during  his  life,  and  that  at  his  death  the  bond  should  become  null  and 
void  ;  unless  the  obligor  was  induced  by  such  declarations  to  execute  the  bond. 

ERROR  to  Berks  county. 

In  the  court  below,  it  was  an  action  of  debt  on  a  bond  for  two 
hundred  pounds,  brought  by  John  Kalbach,  administrator  of  John 
Sell,  deceased,  against  Benjamin  Hain  and  Elizabeth  Shaeffer. 
The  defendants  pleaded  payment,  with  leave  to  give  the  special 
matter  in  evidence,  and  grave  notice  that  on  the  trial  they  should 
prove,  that  Leonard  Shaeffer,  the  husband  of  Elizabeth  Shaef- 
fer,  died  in  bad  or  insolvent  circumstances:  That  after  his  death, 
William  .Se// alleged  that  he  was  indebted  to  him,  and  requested 
the  defendants  to  execute  a  bond  to  him  for  the  amount  of  the  debt: 
That  he  declared,  he  would  require  nothing  more  to  be  paid  on  it 
than  the  interest  which  would  accrue  during  his  lifetime,  and  that 
after  his  death,  the  principal  and  interest  of  the  said  bond  should 
never  be  paid,  but  the  said  bond  should  become  null  and  void: 
That  in  consequence  of  this  declaration,  the  defendants  were  in- 
duced to  execute  the  bond  on  which  this  suit  is  founded,  and  upon 
no  other  cause  or  consideration  whatever,  and  that  the  interest 
which  accrued  on  the  said  bond,  during  the  lifetime  of  the  said 
William  Bell,  was  paid  to  him. 

On  the  trial,  the  defendants  proved  that  the  bond  in  question 
was  given  in  lieu  of  another  bond,  on  which  Leonard  Shaeffer 
had  in  his  lifetime  borrowed  money  of  William  Bell,  in  which 
bond  the  witness,  who  was  examined  touching  this  matter,  and 
was  a  subscribing  witness  to  the  second  bond,  was  surety:  That  at 
the  time  of  Leonard  Sh.aeffer's  death,  his  circumstances  were  not, 
the  witness  believed,  very  good;  nor  were  those  of  the  witness  so 
good,  when  the  second  bond  was  executed,  as  when  the  first  was 
given.  It  was  admitted  that  the  second  bond  was  executed  at  the 
request  of  William  Bell 

The  defendants  then  offered  to  prove,  under  the  notice  of  special 
matter,  «'  that  at  the  time  of  the  execution  and  delivery  of  the  said 
bond,  the  said  William  Bell  alleged  that  he  would  require  nothing 
mure  to  be  paid  on  it,  than  the  interest  which  would  accrue  thereon 
during  the  lifetime  of  the  said  William  Bell,  and  that  after  the 
death  of  the  said  William  Bell  the  principal  and  interest  on  the 


160  SUPREME  COURT  [Lancaster, 

(Hain  and  another  v.  Kalbach,  Administrator  of  Bell.) 

said  bond  should  never  be  paid,  but  that  the  bond  should  become 
null  and  void." 

To  the  admission  of  this  evidence,  the  counsel  for  the  plaintiff 
objected,  and  the  court  sustained  the  objection;  whereupon  the  de- 
fendants' counsel  excepted  to  their  opinion. 

Hayes  and  Baird,  for  the  plaintiffs  in  error. 

The  question  arising  upon  the  bill  of  exceptions  in  this  case,  is 
very  analogous  to  that  in  Miller  v.  Henderson,  10  Serg.  8f  Rawle, 
290,  in  which  it  was  held,  that  in  a  suit  against  a  surety  in  a  bond 
parol  evidence  might  be  given  to  show  that  he  executed  the  bond 
under  a  declaration  by  the  obligee,  that  it  was  mere  matter  of  form, 
and  he  should  never  be  called  upon  to  pay  it.  It  comes  too  within 
the  principle  of  Field  v.  Bid  die,  I  Yeates,  132,  2  Ball  J71, 
S.  C.,  Hill  v.  Ely,  5  Serg.  4*  Ruwle,  363,  and  many  other  cases, 
that  parol  evidence  may  be  given  to  show  fraud  or  mistake  in  a 
written  instrument.  It  is  not  necessary  that  the  notice  of  special 
matter  should  expressly  allege  fraud.  It  is  enough  to  give  notice 
of  the  facts  intended  to  be  proved.  No  fraud,  however,  is  alleged 
in  Bell.  As  long  as  he  lived  he  complied  with  his  agreement,  and 
it  rested  with  his  administrators  to  do  the  rest.  The  evidence 
given  of  Shaffer's  circumstances,  though  it  did  not  come  quite  up 
to  the  notice,  approached  very  near  to  it.  Accompanied  by  this, 
the  evidence  offered  ought  to  have  gone  to  the  jury,  for  as  much 
as  it  was  worth. 

Buchanan  and  Biddle,  for  the  defendant  in  error. 

The  bond  is  payable  to  William  Bell,  his  executors,  adminis- 
trators, or  assigns,  and  the  evidence  was  to  contradict  it,  and  con- 
vert it  into  an  annuity  for  the  life  of  the  obligee.  There  was  no 
offer  to  prove  fraud,  which  distinguishes  it  from  ihe  case  of  Miller 
v.  Henderson,  which  was  expressly  put,  by  the  Chief  Justice,  upon 
the  ground  of  fraud  in  inducing  the  obligor  to  sign  the  bond, 
through  false  representations  and  promises.  The  danger  of  per- 
mitting parol  evidence  is  very  great,  and  this  court  has  leaned 
strongly  against  it.  The  general  rule  is,  that  it  is  not  admissible 
to  contradict,  add  to,  or  alter  a  writing,  and  the  rule  is  the  same 
in  equity  as  at  law.  1  Phil.  Ev.  4-'3,  424,  427,  428.  Peake,  (Nor- 
ris's  Ed.)  168.  Fraud,  it  is  true,  forms  an  exception  to  the  rule; 
and  mistake  also,  properly  understood,  that  is,  mistake  in  drawing 
the  instrument  different  from  the  instructions  of  the  parties.  But 
except  in  the  cases  of  fraud  or  mi*take  in  drawing  the  instrument, 
parol  evidence  is  inadmissible.  Heagy  v.  Umberger,  10  Serg.  4* 
Rawle,  341.  But  the  difficulty  of  proving  mistake  is  so  great,  that 
there  is  no  instance  of  a  mistake  being  established  which  was  de- 
nied by  one  of  the  parties  2  Johns.  Ch.  Rep.  597.  The  evidence 
offered  by  the  defendant  is  not  conformable  to  his  notice  of  special 
matter.  The  noiice  was,  th;it  it  would  be  proved  that  the  husband 
of  the  defendant  Elizabeth  Shaeffer,  had  died  in  bad  or  insolvent 
circumstances,  but  no  such  proof  was  made,  or  offered  to  be  made; 
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Nor  have  the  defendants  alleged  fraud  in  William  Bell,  or  that 
they  were  induced  to  execute  the  bond  in  consequence  of  his  de- 
clarations that  it  should  be  void  at  his  death.  The  promise  offered 
to  be  proved,  was  without  consideration  and  void.  1  Com.  on  Cont. 
S,  9,  10. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  J.  Had  the  defendants  below  offered  to  prove  that  they 
were  induced  to  execute  the  bond  in  consequence  of  the  repre- 
sentations of  Bell,  the  plaintiffs'  intestate,  that  only  the  interest 
should  be  exacted  during  his  life,  and  that  the  principal  should  not 
be  called  for  after  his  death,  the  case  would  have  fallen  within  the 
principle  decided  in  Miller  and  Henderson;  but  in  this  particular 
it  was  entirely  deficient.  It  is  no  answer  to  say,  the  jury  might 
have  believed  from  the  intrinsic  evidence  of  the  transaction  itself, 
that  Sell's  promise  was  the  moving  consideration  on  which  the 
defendants  became  personally  liable  for  the  debt  of  Leonard  Shaef- 
fer,  who  died  in  doubtful  circumstances.  It  may  be  so.  But  we 
are  to  recollect,  that  evidence  of  this  kind  is  always  attended  with 
a  greater  or  a  less  degree  of  danger,  and  that  sound  policy  requires 
it  to  be  restricted  to  cases  of  clear  and  palpable  fraud,  where  the 
evidence,  if  believed,  will  not  leave  the  jury  to  grope  for  a  case 
proper  for  relief.  Were  juries  permitted  to  weigh  probabilities  in 
cases  of  this  sort,  there  are  few  securities  that  would  not  be  swept 
away  by  parol  evidence  of  idle  and  extravagant  expressions  at  the 
sealing  and  delivery.  Where  a  fraud  of  this  kind  is  alleged,  the 
evidence  in  support  of  it  must  come  fully  up  to  the  mark,  so  as 
not  to  leave  the  conclusion  to*  be  drawn  from  it  doubtful,  taking 
the  evidence  to  be  true  in  fact.  In  this  respect,  it  was  deficient, 
and  we  are  of  opinion  it  was  properly  excluded. 

Judgment  affirmed. 


VOL.  xiv.  X 
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MOYER  against  KIRBY. 

IN  ERROR. 

This  court  will  not  reverse  a  judgment  entered  by  confession  in  the  court  below, 
in  an  action  of  debt,  because  no  declaration  has  been  filed. 

But  where  the  suit  is  commenced  by  writ,  an  appearance  entered,  a  plea  put  in,  a 
judgment  confessed,  and  the  plaintiff',  after  judgment,  by  leave  of  the  court, 
files  a  declaration,  mine  pro  tune,  the  judgment  will  be  reversed,  if  the  declara- 
tion sets  forth  no  cause  of  action. 

An  action  of  debt  will  not  lie  on  a  judgment  for  damages,  obtained  under  the  act 
of  the  6th  of  Jlpril,  1802,  "  to  enable  purchasers  at  sheriffs'  and  coroners'  sales 
to  obtain  possession."  The  remedy  prescribed  by  the  act,  can  alone  be  pur- 
sued. 

ERROR  to  the  Common  Pleas  of  Berks  county,  in  which  court 
David  Kirby,  the  defendant  in  error,  issued  a  capias  in  debt  for 
four  hundred  dollars  against  George  Moyer,  the  plaintiff  in  error, 
uho  entered  special  bail.  A  plea  arid  replication  were  filed,  but 
no  declaration,  and  the  defendant  afterwards  confessed  judgment. 
A  capias  ad  satisfaciendum  issued  against  the  defendant,  which 
was  followed  by  a  scire  facias  against  the  bail.  On  motion,  the 
court  set  aside  the  ca.  sa.,  and  directed  the  set.  fa.  to  he  discon- 
tinued, each  party  paying  his  own  costs.  The  plaintiff's  counsel 
afterw  ards  moved  for  leave  to  file  a  declaration,  nunc  pro  tune, 
and  to  issue  a  ca.  sa.  against  the  defendant,  which  was  granted.- 

The  declaration  set  forth,  as  the  cause  of  action,  a  judgment  for 
damages  rendered  by  two  justices  of  Ihe  peace,  in  a  proceeding  un- 
der the  act  of  the  6th  of  *flpril>  1802,  to  enable  purchasers  at  she- 
riffs' and  coroners'  sales  to  obtain  possession,  &c. 

Baird  and  Buchanan,  for  the  plaintiff  in  error. 

1.  Judgment  was  entered  in  the  court  below  without  a  declara- 
tion having  been  filed,  which  was  error.    If  no  declaration  be  filed, 
the  judgment  is  erroneous,  though  the  cause  was  tried  on  the  me- 
rits.   Wallace  \.  Elder.  9  Serg.  fy  Rawle,  143.    So,  in  replevin, 
for  want  of  a  plea.   Lecky  v.  M'Dermott,  5  Serg.  4*  Rawle,  331. 
So  if  no  issues  bejoined.  Brown  v.  Burnett,  2  Binn.  33.     Judg- 
ment in  dower  will  be  reversed,  if  there  be  no  narr.  2  Yeates9 
433.    And  so  will  a  judgment  by  confession.   Hardy  v.  Moore's 
Executors,  3  Harr.  fy  M'Hen.  389.  Rowen  v.  State  for  the  use 
of  Hughes,  Id.  408. 

2.  The  court  had  no  right  to  permit  a  declaration  to  be  filed, 
after  judgment  and  execution. 

3.  The  declaration  filed  by  the  permission  of  the  court,  set  forth 
no  legal  cause  of  action.      It  stated  that  the  damages,  were  assessed 
by  the  justices  and  not  the  jury,  to  whom  alone  the  power  to  assess 
them  belonged  by  the  act  of  the  6th  of  <flpril,  1802,  Purd.  Dig. 
621.     A  court  of  limited  jurisdiction,  like  that  created  by  the  act 
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of  assembly,  must  appear  to  have  acted  within  the  sphere  of  its 
jurisdiction;  but  on  the  face  of  the  declaration  it  appears,  in  this 
instance,  to  have  exceeded  its  jurisdiction.  Rex  v.  Croke,  Cowp. 
26.  1  Peters'  Rep.  36.  5  Ser%.  #  Rawle,  179.  It  is  no  answer 
to  this  objection  to  say,  that  the  declaration  is  upon  a  judgment, 
which  is  valid  until  reversed.  A  judgment  of  a  court  of  competent 
jurisdiction,  is  conclusive  until  reversed;  but  where  the  court  has 
no  jurisdiction,  the  judgment  is  void. 

4.  Supposing  the  damages  to  have  been  rightly  assessed  bv  the 
justices,  no  action  of  debt  can  he  maintained  on  their  judgment. 
The  act  of  assembly  which  gives  the  damages,  points  out  the 
mode  in  which  they  shall  be  recovered.  And  the  act  of  the  21st 
of  March,  1806,  4  Sm.  L.  332,  declares  that  where  a  remedy  is 
given  by  act  of  assembly  the  common  law  shall  not  be  resorted  to. 
But,  independently  of  that  act  of  assembly,  a  statutory  remedy 
having  been  given,  that  alone  must,  upon  common  law  principles, 
be  pursued.  No  precedent  can  be  found  in  favour  of  such  an  ac- 
tion as  this. 

Smith,  for  the  defendant  in  error,  was  informed  by  the  court, 
that  he  need  not  speak  to  the  first  and  second  exceptions  taken  by 
the  plaintiff  in  error. 

He  contended,  that  the  declaration  set  forth  a  good  cause  of  ac- 
tion. It  stated  a  judgment,  and  referred  to  the  record  by  which 
it  more  fully  appeared.  This  judgment  remains  unreverse  J,  and 
cannot  be  controverted  in  another  suit.  1  Chitty  on  PI.  354.  5 
Pr.  in  K  B.  434.  2  Lev.  161.  2  Burr.  1009. 


The  opinion  of  the  court  was  delivered   by 

DUNCAN,  J.  The  plaintiff  in  error  has  assigned  five  reasons  for 
reversing  this  judgment. 

1.  That  judgment  was  entered  against  him  without  a  declara- 
tion. 

2.  That  the  court  permitted  the  defendant  in  error,  the  plaintiff 
below,  to  file  a  declaration  after  execution,  nunc  pro  tune,  and  to 
take  out  a  new  one  on  the  record  so  amended. 

3.  That  the  declaration  so  filed,  set  out  no  legal  cause  of  action. 

4.  That  if  it  set  forth  any,  it  is  one  purporting  to  be  founded  on 
a  judgment  for  damages,  rendered  by  two  justices  of  the  peace  in 
a  proceeding  under  the  act  of  the  6th  of  Jlpril,  1802,  enabling 
purchasers  at  sheriffs'  sales  to  obtain  possession;  whereas  the  act 
gives  no  authority  to  the  justices  to  assess  the  damages  in  such 
proceeding,  but  to  the  inquest.    And, 

5.  That  no  action  of  debt  lies,  in  the  Court  of  Common  Pleas, 
for  the  damages  assessed. 

The  first  and  second  specifications  of  error  I  will  consider  toge- 
ther. If  no  declaration  had  been  filed,  on  the  state  of  the  record, 
I  would  long  pause  before  I  reversed  the  judgment  for  that  reason. 
It  would  be  sweeping  work  at  this  day,  after  a  practice  of  nearly 
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half  a  century,  to  reverse  a  judgment  by  confession  for  a  certain 
sum  in  an  action  of  debt.  It  has  certainly  been  a  common  prac- 
tice for  parties  to  go  to  the  prothonotary's  office,  enter  an  amicable 
action,  and  the  defendant  to  confess  a  judgment  without  a  declara- 
tion. This  may  be  a  practice  exposing  the  defendant  to  some  risk: 
he  may  find  it  difficult  to  prove  the  consideration  of  the  judgment, 
and  so  plead  it  in  bar  of  a  subsequent  action,  because  it  does  not  show 
any  cause  of  action,  or  on  what  account  the  judgment  is  confessed. 
But  the  usage  is  inveterate,  and  has  been  so  long  sanctioned,  that 
it  would  now  be  ruinous  to  overset  all  that  has  been  done  under 
it,  even  though  the  court  might  observe  its  inconvenience.  The 
practice  of  every  court  is  the  law  of  that  court,  and  much  of  the 
practice  in  this  state  has  no  other  foundation  than  the  usage  itself. 
But  this  was  the  case  of  an  adverse  suit  by  writ,  appearance  by 
attorney,  plea  put  in,  and  judgment  by  confession,  waiving  for 
the  time  the  declaration.  I  think  the  attorney  would  have  been 
justified  in  filing  a  declaration^  even  without  leave  of  the  court. 
The  declaration  being  filed  by  order  of  the  court,  on  the  plaintiff's 
application,  nunc  pro  tune,  it  is  now  as  open  to  objection,  as  if 
it  had  been  filed  before  judgment,  where  the  objection  goes  to 
the  root  of  the  action,  not  where  the  defect  is  mere  matter  of 
form;  and  as  this  is  not  after  a  verdict,  which  might  perhaps  have 
cured  the  mistake,  in  setting  out  that  the  damages  had  been  as- 
sessed by  the  justices  and  not  by  the  jury,  though  this  is  far  from 
being  clear,  yet  there  having  been  no  verdict,  and  the  jurisdiction 
of  the  justices,  whose  jurisdiction  in  this  case  is  peculiar,  not  ap- 
pearing, but  the  contrary  appearing,  that  they  had  no  jurisdiction 
1o  assess  the  damages,  this  is  a  fatal  error;  for  in  a  declaration 
founded  on  such  proceeding,  it  must  appear  that  the  power  exer- 
cised by  this  limited  and  circumscribed  jurisdiction,  has  conformed 
to  the  law  conferring  the  authority.  This  tribunal  must  not  only 
show  that  it  had  jurisdiction,  but  this  must  appear  on  the  face  of 
the  proceeding.  Now  the  proceedings,  as  here  set  out,  show  that 
it  was  an  assessment  of  damages  by  the  justices,  who  had  not  the 
power,  and  not  by  the  jury,  who  had  it.  Debt  lies  for  an  amerce- 
ment in  a  court  leet,  but  in  this  it  ought  to  be  alleged  in  the  decla- 
ration, that  the  defendant  was  an  inhabitant,  as  well  at  the  time  of 
the  amercement  as  of  the  offence;  but  the  omission  of  this  averment 
is  cured  by  the  verdict.  Wicker  v.  Norris,  Hardw.  C.  116.  Bull. 
N.  P  1C7. 

But  the  fifth  exception  is  the  one  on  which  the  court  now  de- 
cide, as  it  cuts  i'-  the  action  root  and  branch. 

In  this  summary  proceeding  of  a  jurisdiction  very  limited,  cre- 
ated pro  hnc  vice,  not  proceeding  according  to  the  course  of  the 
common  law,  where  the  remedy  is  a  special  one,  pointed  out  by 
the  law  giving  this  new  power,  I  am  clearly  of  opinion  that  debt 
will  not  lie.  The  remedy  here  is  by  warrant  from  the  justices  to 
levy  the  damages  and  costs  from  the  goods  and  chattels  of  the  de- 
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fendant.  And,  independent  of  the  positive  law  of  the  state  on  this 
subject,  the  rule  of  the  common  law  is,  that  upon  a  new  statute 
which  prescribes  a  particular  remedy,  no  remedy  can  be  taken  but 
the  particular  remedy  prescribed  by  the  statute.  The  act  gives  no 
power,  but  to  levy  the  damages  by  the  warrant  of  the  justices  on 
the  goods  and  chattels;  none  to  touch  the  body.  The  goods  of 
the  tenant  are  liable  to  distress  and  sale,  but  there  is  no  power 
to  arrest  him  to  take  his  body. 

No  action  of  debt  lies  on  a  statute  staple  as  it  does  on  a  statute 
merchant,  for  the  seal  of  the  party  is  not  put  thereto,  and  this  is  a 
duty  made  by  a  special  law,  which  was  not  by  the  common  law, 
and  therefore  he  shall  have  no  other  remedy  for  it  than  the  statute 
hath  provided.  7  Vin.  349,  tit.  Debt,  M. 

Debt  lies  not  on  a  statute  staple,  for  the  seal  of  the  party  is  not 
affixed,  1  Roll.  M.  599,  pi.  45;  but  it  will  lie  on  a  statute  de- 
signed to  be  a  statute  staple,  but  not  executed  pursuant  to  the  sta- 
tute. Cro.  Eliz.  233,  494.  But  this  was,  because,  being  void  as 
a  statute,  and  the  party  having  no  remedy  to  enforce  it  as  a  statute, 
it  was  good  as  an  obligation  at  common  law.  Moore,  405.  Gould. 
PL  157  It  is  for  these  reasons  it  has  been  held  that  debt  will  not 
lie  for  a  poor  rate,  because  the  statute  gives  no  authority  but  to 
distrain  the  goods  of  the  delinquent.  Stevens  v.  Evans  and  others , 
2  Burr.  1157. 

The  cases  cited  from  Massachusetts  proceed  on  the  same  prin- 
ciple. It  is  for  this  reason  the  opinion  of  the  court,  that  the  judg- 
ment be  reversed. 

Judgment  reversed. 
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NEFF  and  another  against  BARR. 

IN   ERROR. 

Where  judgment  has  been  confessed  in  one  county,  on  a  bond  by  virtue  of  a  war- 
rant of  attorney,  the  power  is  satisfied ;  and  another  judgment  cannot  be  con- 
fessed on  the  same  bond,  by  virtue  of  the  same  warrant,  in  another  county.  But 
this  cannot  be  taken  advantage  of  on  a  writ  of  error.  The  court  in  which  the 
second  judgment  is  entered,  will,  under  ordinary  circumstances,  vacate  it.  But 
how  far  the  court  will  exercise  their  discretion;  ry  power  to  let  in  the  subsequent 
judgment  of  a  third  person,  qnxre. 

A  feigned  issue  is  to  inform  the  conscience  of  the  court  as  to  disputed  facts,  and  is 
to  be  moulded  as  their  discretion  dictates.  And  the  mode  in  which  it  is  done 
by  the  court  below  is  not  the  subject  of  a  writ  of  error,  and  cannot  be  judicially 
decided  on  by  this  court. 

Where  two  judgments  have  been  entered  by  virtue  of  the  same  power  in  different 
counties,  and  an  issue  is  directed  by  the  court  in  which  one  of  the  judgments  is 
entered  to  determine  whether  or  not  that  judgment  be  valid,  the  party  who  al- 
leges that  it  is  not  valid,  may  give  in  evidence  an  entry  in  the  docket,  stating 
the  hour  and  minute  when  the  judgment  was  entered;  if  it  appear  from  other 
evidence  that  such  entry  was  made  by  the  opposite  party,  or  his  agent.  But 
it  seems,  that  the  burden  of  showing  which  of  the  judgments  was  first  entered, 
properly  lies  on  him  by  whom  they  were  entered. 

WRIT  of  error  to  the  Court  of  Common  Pleas  of  Lancaster 
county,  in  a  feigned  issue  directed  by  that  court  to  try  the  validity 
of  a  judgment,  in  which  Jibraham  Barr,  Christian  Barr,  and 
Michael  Withers  were  plaintiff's,  and  Joseph  Withers  and  Chey- 
ney  Pelin  defendants. 

•Abraham  Barr,  the  defendant  in  error,  was  plaintiff  in  the 
issue,  and  John  Neff  and  Francis  Kendig  defendants.  The  cir- 
cumstances which  gave  rise  to  it  were  as  follows: 

Joseph  Withers  and  Cheyney  Pelin  gave  their  bond  to  Jibra- 
ham Barr,  Christian  Barr,  and  Michael  Withers  in  the  penalty 
of  three  thousand  dollars,  conditioned  for  the  payment  of  fifteen 
hundred  dollars,  with  a  warrant  of  attorney  to  confess  judgment 
or  judgments,  in  any  of  the  courts  of  record  of  the  state,  after  one 
or  more  declarations  filed.  On  this  warrant  of  attorney,  judgment 
was  confessed  on  the  2d  of  May,  1814,  by  Charles  Smith,  Esq., 
in  the  Common  Pleas  of  Lancaster  county.  The  docket  of  this 
judgment  contained  the  following  entry:  "  Entered  a  quarter  past 
ten,  A.  M."  On  the  same  day,  on  the  same  warrant,  and  by  the 
same  attorney,  judgment  was  confessed  in  the  Common  Pleas  of 
York  county,  and  the  following  entry  was  made  in  the  docket: 
"Entered  half  past  six  o'clock,  A.  M." 

John  Neff,  Francis  Kendig,  George  White,  and  Thomas 
Crawford,  issued  a  capias  in  case  against  the  said  Joseph  Withers, 
in  the  Court  of  Common  Pleas  «>f  Lancaster  county,  returnable  to 
August  Term,  1*14.  This  cause  was  arbitrated,  and  on  the  14th 
of  March,  1815,  an  award  was  riled  in  favour  of  the  plaintiffs,  for 
ten  hundred  and  seventy-three  dollars  and  fifty  cents.  From  this 
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award  the  defendant  appealed,  and,  after  certain  proceedings,  the 
plaintiffs,  on  the  22d  of  November,  1818,  obtained  judgment  in  a 
scire  facias  against  the  administrators  of  the  defendant,  who  had 
died  in  the  meantime. 

To  Jlpril  Term,  1815,  a  fieri  facias  was  issued  upon  the  judg- 
ment obtained   by  Abraham  and  Christian    Barr  and  Michael 
Withers,  in  Lancaster  county,  and  levied  on  real  estate.     A  ven- 
ditioni  exponas,  returnable  to  August  Term,  1815,  was  issued, 
which  was  returned,  "Time  given  by  the  plaintiffs."     After  this, 
several  successive  writs  of  venditioni  expouas  were  issued,  which 
were  returned,  "Unsold  for  want  of  buyers."     On   the   20th  of 
,Jlpril,  1822,  upon  motion  and  affidavit  filed,  the  court,  on  argu- 
ment, granted  a  rule  to  show  cause  why  the  judgment  should  not 
be  vacated.    This  motion  was  made  on  behalf.of  Neff  and  Kendig, 
on  the  ground,  that  by  the  entry  of  judgment  in  York  county,  the 
specialty  debt  was  merged  in  the  judgment,  and  the  warrant  of  at- 
torney was  functus  ojjicio.     The  rule  to  show  cause  was  argued, 
and  the  court  held  the  matter  for  some  time  under  advisement. 
On  the  25th  of  November,  1822,  the  court  directed  an  issue  to  be 
formed,  to  ascertain  whether  the  judgment  in  Lancaster  or  that 
in  York  county,  was  first  entered ;  the  judgment  to  remain  as  a  se- 
curity.  And  on  the  30th  of  the  same  month,  they  directed  an  issue 
to  be  formed,  "  in  which  the  jury  may  determine  the  facts  neces- 
sary to  ascertain,  which  of  the  judgments  is  entitled  to  a  legal  pre- 
ference;" namely,  the  judgment  of  the   Barrs,  or  that  of  Neff 
and  Kendig.     On  the  22<\  of  December.  1822,  a  declaration  was 
tendered   by  Abraham  Barr,  who  survived  Christian  Barr  and 
Michael  Withers,  in  which  he  was  made  plaintiff,  and  Neff  and 
Kendig  defendants,  and  which  laid  a  promise  by  them  to  pay  him 
ten  dollars,  if  the  judgment  of  the  said  Jibraham  Barr  against  Jo- 
seph Withers  and  Cheyney  Pelin,  in   Lancaster  county,   was  a 
legal  and  valid  judgment.     This  declaration,  which  specially  re- 
cited the  judgment  of  Neff  and  Kendig.  was  marked,  filed  Decem- 
ber 2Sth,  1822.     Neff  and   Kendig  also  tendered  a  declaration, 
which  was  marked,  filed  January  4th,  1823,  in  which  they  made 
themselves  plaintiffs  and  Abraham  Barr  defendant,  and  laid  a 
promise  to  pay  him  ten  dollars,  if  the  judgment  in  York  county 
was  not  entered  before  the  judgment  in  Lancaster  county.     Nei- 
ther of  these  declarations  was  acted  upon,  nor  was  an)'  plea  en- 
tered.     The    court,    not   considering   that  either   of    them    met 
their  views,  on  the  24th  of  January,  1824,  directed  an  issue,   in 
which  Barr  was  plaintiff  and  Neff  and  Kendig  defendants,  upon  a 
wager  of  ten  dollars,  whether  the  judgment  entered  in  Lancaster 
county  was  a  legal  and  valid  judgment.      To  this  declaration  Neff 
and  Kendig  pleaded,  "that,  though  they  did  promise,  yet  the  said 
judgment  was  not  a  legal  and   valid  judgment."     Barr  replied, 
"  that  it  was  a  legal  and  valid  judgment."     On  this  issue,  the  par- 
ties went  to  trial.     The  jury  found  a  verdict  for  the  plaintiff,  on 
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which  judgment  was  entered,  and  it  was  to  reverse  this  judgment 
that  the  present,  writ  of  error  was  brought. 

On  the  trial,  the  defendants,  after  having  given  in  evidence  an 
exemplification  of  the  record  of  the  Court  of  Coa-mon  Pleas  of 
York  county,  of  the  judgment  by  Abraham  and  Christian  Barr 
and  Michael  Withers  against  Joseph  Withers  and  Cheyney  Pelin, 
read  the  deposition  of  William  Barber,  Esq.,  who  stated  that  the 
entry  of  this  judgment  was  made  by  him  on  the  day.  and,  to  the  best 
of  his  knowledge  and  belief  at  the  time  in  the  morning,  stated  on 
the  record,  to  wit,  at  half  past  six  o'clock:  That  he  was  prothono- 
tary  at  the  time:  That  he  recollected  that  some  person  called  at  his 
house  early  in  the  morning  of  the  3d  of  May,  1814,  and  desired 
the  deponent  to  go  with  him  to  the  office,  when  the  entry  above 
stated  was  made:  That  the  deponent  could  not  say  with  certainty 
who  it  was  that  called  upon  him,  but  was  under  the  impression  it 
was  one  of  the  plaintiffs  in  the  judgment,  and  that  he  requested  to 
have  the  hour  and  minute  of  its  entry  noted  on  the  docket,  with 
what  view  the  deponent  could  not  state. 

The  defendants  then  gave  in  evidence  the  record  of  the  suit 
brought  in  the  Court  of  Common  Pleas  of  Lancaster  county  to  Au- 
gust Term,  1814,  by  John  Nejfand  others  against  Joseph  Withers, 
and  the  subsequent  proceedings  on  the  scire  facias  to  November 
Term,  1818,  against  the  administrators  of  Joseph  Withers,  and 
afterwards  examined  Henry  Brenneman,  who  testified,  among 
other  things,  that  Abraham  Barr  had  said  to  him  that  he  went 
to  Mr.  Smith,  and  told  him  to  have  the  judgment  entered  in  Lan- 
caster county  at  a  certain  hour,  and  he,  Barr,  would  try  to  have 
it  entered  at  York  at  the  same  hour.  The  witness  asked,  if  it  was 
so?  To  which  Barr  answered,  it  was  not;  it  was  a  little  later;  a 
few  hours;  nine  o'clock  was  the  hour  Mr.  Smith  was  to  have  it 
entered.  Michael  Barr,  another  witness,  stated  that  Abraham 
Barr  told  him  he  had  come  to  Lancaster  for  the  purpose  of  en- 
tering his  judgment;  that  he  called  on  Mr.  Smith,  and  told  him 
that  he,  Barr,  should  go  on  to  York  and  enter  the  judgment  at  a 
particular  hour,  and  he,  Mr.  Smith,  should  have  it  entered  at  Lan- 
caster at  the  same  time.  He  did  not  say  at  which  place  he  had 
entered  it  first.  Gerardus  Clarkson,  who  was  also  examined, 
stated  that  the  entry  was  in  his  handwriting,  and  he  was  satisfied 
it  was  done  at  the  time.  The  hour  and  minute  of  entering  the 
judgment  was  never  entered  while  he  was  in  the  office,  and  he  did 
not  recollect  why  it  was  done  in  this  case.  He  had  no  recollec- 
tion about  it.  He  was  certain  he  did  not  do  it  of  his  own  accord, 
and  had  no  doubt  he  was  told  to  do  it  by  some  person.  It  might 
have  been  done  then  or  some  days  after;  but  he  believed  it  was 
done  at  the  time  from  his  having  marked  it  so,  but  he  had  no  re- 
collection about  it. 

After  the  evidence  above  stated  had  been  given,  the  defendants 
offered  to  read  to  the  jury  the  entry  in  the  docket  of  the  judgment 
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in  Lancaster  county,  "  Entered  at  a  quarter  past  ten,  A.  M.;"  the 
plaintiff  having  refused  to  read  that  entry*  when  the  record  of  the* 
judgment  was  given  in  evidence  by  him.  The  plaintiff's  counsel 
objected  to  the  entry  being  read  in  evidence.  The  court  sus- 
tained the  objection,  and  an  exception  was  taken  to  their  opinion. 
This  was  the  first  error  assigned. 

The  second  was,  that  the  court  below  had  no  authority  to  direct 
the  issue  on  which  the  trial  was  had. 

Ellmaker  and  Rogers,  for  the  plaintiffs  in  error. 

1.  It  was  proved  that  the  judgment  in  York  county  was  entered 
at  half  past  six  o'clock,  A.  M.,  and  the  docket  entry  offered  by  us 
would  have  proved,   that  the  judgment  in  Lancaster  county  was 
entered  at  a  quarter  past  ten,  A.  M.     We  gave  evidence,  tending 
to  show  that  Charles  Smith,  Esq.,  was  the  agent  of  Abraham 
Barr;  and,  if  so,  any  acts  or  declarations  of  his  in  the  course  of 
his  agency,  were  evidence  against  his  principal.     We   also  gave 
evidence,  tending   to  show  that  Mr.  Smith  ordered  this  entry  to 
be  made,  and  this  fact  ought  to  have  been  submitted  to  the  j'iry. 
Here  the  entry  was  in  the  handwriting  of  one  of  the  witnesses, 
and  the  rule  is,  that  where  a  written  memorandum  is   made  by  a 
witness,  the  court  will  compel  him  to   produce  it  when  he  gives 
his  evidence.    1  Rep.  of  Con.  Ct.  of  South  Carolina,  423. 

2.  The  court  had  no  right  to  direct  the  issue  on  which  the  cause 
was  tried,  after  having  directed  another  and   more   proper  issue; 
nay,  after  having  directed  two_ issues.     The  only  fact  necessary  to 
be  ascertained  was,  whether  the  judgment  in  the  county  of  York 
was  entered  before  that  in  Lancaster.     If  that  fact  had  been  de- 
cided in  our  favour,  the  court  would  then  have  decided  whether  to 
vacate  the  judgment  or  not,  and  they  would  have  heard  any  objec- 
tion to  vacating  it  which  could  have  been  urged  by  the  plaintiff, 
and  if  necessary  directed  other  issues  to  try  other  facts.     But  in- 
stead of  this,  the  court  directed  an  issue,  involving  questions  of 
law,  to  be  tried  by  a  jury.     The  declaration  was  drawn  by  the  Pre- 
sident, and  was  not  conformable  to  the  order  previously  made;  and 
this  the  court  had  no  power  to  do.     It  was  too  late  to  make  the 
amendment    \Bac.Ab   146.    1  Tid,  651,  660,  661.  Cro.  El.  497. 

Jenkins  and  Hopkins,  for  the  defendant  in  error.  The  question 
whether  the  judgment  in  York  or  Lancaster  county  was  first  en- 
tered, was  not  the  only  one  to  be  taken  into  consideration  in  this 
case.  The  judgment  in  Lancaster  county  was  not  void,  though 
it  may  have  been  erroneous.  It  had  remained  seven  years  unques- 
tioned, after  which  no  writ  of  error  could  be  brought;  besides 
which,  it  had  been  entered  with  a  release  of  errors.  Several  writs 
of  venditioni  exponas  had  been  issued  for  the  sale  of  the  land  of 
Withers,  which  had  been  postponed  at  his  earnest  request.  We 
contended,  that  it  was  a  case  in  which  ./Ve^and  Kendig  ought  not 
to  be  heard,  nor  even  Withers,  so  far  as  related  to  vacating  the 
judgment,  if  he  had  wished  it,  though  it  does  not  appear  that  he 
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ever  complained.    Pelin  certainly  did  not.    The  plaintiffs  in  error 
have  not  sustained  either  of  their  exceptions. 

1.  There  was  no  proof  that  the  docket  entry,  naming  the  time  of 
entering  the  judgment,  was  made  by  order  of  the  plaintiff  or  of  his 
attorney,  Mr.  Smith;  without  which  it  could  not  be  read,  for  it 
formed  no  part  of  the  record.     No  law  authorizes  such  an  entry. 
By  the  act  of  the  21st  of  March,  1772,  Purd.  Dig.  ?90,  the  day 
of  entering  a  judgment  is  required  to  be  entered  on  the  margin  of 
the  record,  but  not  the  hour.     The  clerk  was  allowed  to  refresh 
his  memory  by  an  inspection  of  the  entry,  yet  he  does  not  prove 
that  the  plaintiff  had  any  agency  in  having  it  made.     It  was  the 
voluntary  act  of  the  clerk,  and  therefore  was  not  evidence. 

2.  It  is  a  power  necessarily  inherent  in  the  court,  to  mould  issues 
according  to. their  discretion,  to  ascertain  the  necessary  facts,  and 
to  meet  the  justice  of  the  case.     The  first  issue  was  confined  to  the 
time  of  entering  the  two  judgments,  which  cut  us  off  from  many 
points  of  defence.     The  court  perceived  this,  and  during  the  same 
term,  altered  the  issue.   After  this,  each  party  drew  a  declaration  of 
different  import,  and  the  court  was  appealed  to,  to  decide  between 
them;  in  consequence  of  which,  the  President  drew  a  declaration 
differing  from  both  the  others,  putting  the  matter  upon  the  ques- 
tion, whether  the  judgment  in  Lancaster  was  valid,  and  on  this 
issue  the  cause  was  tried.     On  no  other  issue  could  all  the  points 
involved  in  this  dispute  be  discussed,  and  justice  required  that  it 
should  be  adopted. 

The  opinion  of  the  court  was  delivered  by 

DUNCAN,  J.  The  natural  order  of  considering  the  errors  speci- 
fied in  the  record,  is,  first  to  take  up  the  question  on  the  power  of 
the  court  to  direct  the  issue.  There  is  no  exception  to  the  opinion 
of  the  court  on  the  trial  of  the  cause,  and  the  record  shows  that 
jVe^and  Kendig  put  in  their  plea  to  this  declaration,  and  went  to 
trial  on  that  issue.  That  the  judgment  in  York  county,  if  first 
entered,  would  merge  the  specialty  debt,  we  have  no  doubt.  The 
power  to  confess  a  judgment,  or  judgments,  was  satisfied  by  the 
entry  of  the  first  judgment.  That  this,  however,  cannot  be  taken 
advantage  of  on  a  writ  of  error  seems  equally  clear.  The  court  in 
which  the  second  judgment  was  entered,  would,  under  common 
circumstances  vacate  it  This  was  done  by  this  court  in  Martin 
v.  Rex,  6  Serg.  4*  Rawle,  296.  The  judgment,  however,  was  not 
considered  as  void,  but  irregular,  and  a  sale  under  it  would  give 
the  purchaser  a  good  title.  The  attorney,  as  well  as  the  plaintiff, 
would  however  be  answerable  for  the  consequences.  How  far  and 
under  what  circumstances  the  court  would  exercise  that  inherent 
power,  on  the  application  of  a  third  person,  to  let  in  his  subsequent 
judgment,  is  what  the  court,  at  present,  refrain  from  touching. 
Each  case  must  depend  on  its  special  circumstances.  Cases  may 
occur  in  which  justice  would  require  the  court  not  to  interpose. 
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The  motion,  like  others  for  summary  relief,  is  one  on  which  the 
court  usually  exercise  their  judgment  without  the  intervention  of 
a  jury,  and  I  do  not  see  the  propriety  of  directing  an  issue,  unless 
it  be  to  ascertain  some  disputed  fact.  Share  v.  Becker,  8  Serg.  4* 
Rawle,  242.  The  issue  is  to  inform  the  conscience  of  the  court. 
This  is  likewise  the  practice  in  chancery;  for  where  the  facts  are 
complicated  and  uncertain,  the  chancellor,  under  a  feigned  issue, 
will  send  them  to  be  investigated  at  law,  in  order  to  obtain  an  oral 
examination  of  the  witnesses  and  a  trial  by  jury.  3  Bl.  Com.  452. 
It  is  an  issue  to  be  moulded  by  them,  as  their  discretion  dictates. 
Whether  there  was  any  disputed  fact,  except  as  to  the  time  of  en- 
tering the  first  and  second  judgments,  I  know  not.  I  therefore  can- 
not say  this  was  an  injudicious  exercise  of  the  power  of  the  court. 
It  is  not  broader  than  the  issue  devisavit  vel  non,  which  involves 
many  facts,  besides  the  mere  execution  and  publication  of  the  will; 
the  sanity  of  the  testator,  his  infancy,  or  his  dotage;  fraud  in  ob- 
taining the  will.  Judging  from  the  record,  the  court  cannot  see 
any  thing  which  would  justify  them  in  reversing  for  a  matter  so 
purely  in  their  discretion  and  under  the  power  of  the  court.  The 
mode  of  doing  it  the  court  cannot  know,  nor  judicially  undertake 
to  decide  on.  The  consideration  of  the  court,  in  a  case  of  this 
kind,  is  not  the  subject  of  a  bill  of  exceptions,  nor  can  it  be  as- 
signed for  error.  It  was  a  matter  entirely  with  them,  and  cannot 
be  viewed,  from  the  inspection  of  the  record,  as  an  alteration  of  a 
record  in  judgment,  but  as  the  legitimate  exercise  of  a  discretion- 
ary power  intrusted  to  them  by  the  laws  of  the  land.  The  court, 
therefore,  cannot  perceive  any  error  in  directing  the  issue,  that  can 
be  reviewed  or  corrected  here.  Indeed,  I  cannot  look  at  any  thing 
but  the  action,  which  is  an  action  on  a  wager  claimed  by  Barr. 
The  wager  itself  admitted  by  the  pleading,  and  the  issue  whether 
the  event  had  happened  on  which  Neff  and  Kendig  had  lost  the 
wager,  and  therefore  nothing  properly  can  be  considered  but  whe- 
ther any  error  took  place  in  the  trial  of  that  action,  or  in  the  judg- 
ment rendered  on  it.  If  there  was  error  in  the  trial,  improper 
evidence  received,  proper  evidence  rejected,  an  error  in  any  opi- 
nion delivered  by  the  court  and  excepted  to,  the  parties  have  their 
remedy,  if  they  are  aggrieved,  by  writ  of  error,  and  the  plaintiffs 
here  have  availed  themselves  of  that  remedy;  and  I  am  of  opinion 
that  there  was  error  in  rejecting  the  entry  of  the  hour  of  entering 
the  Lancaster  judgment,  and  I  mean  not  to  go  out  of  the  record 
to  decide  any  point.  But  it  is  not  unworthy  of  consideration, 
whether  the  plaintiff  below  ought  not  to  have  pleaded  the  time  of 
the  entry  of  his  judgment,  and  whether  the  burden  of  proof  would 
not  lie  on  him.  There  are,  in  legal  proceedings,  no  fractions  of  a 
day.  The  judgments,  if  in  the  same  court,  are,  in  contemplation 
of  law,  at  the  same  instant.  There  could  be  no  inquiry  which 
was  first  entered,  when  both  were  entered  on  the  same  day;  in 
a  common  case,  for  instance,  if  there  be  different  judgments  by 
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different  plaintiffs  against  the  same  defendant,  on  the  same  day, 
in  the  same  court.  But  if  the  law  would  allow,  and  I  think  it 
would,  the  inquiry  made  into  the  priority  of  instant  when  the 
power  was  first  executed,  where  it  had  been  twice  executed  in  differ- 
ent courts,  for  the  purpose  of  binding  lands  in  different  counties — 
then  if  the  party  by  his  own  act  has  created  the  difficulty,  to  cast 
the  burden  of  the  proof  of  a  fact,  peculiarly  within  his  knowledge, 
but  not  within  the  knowledge  of  his  adversary,  on  his  adversary, 
would  be  a  hardship  which  it  is  questionable  whether  the  law  would 
subject  him  to.  But  certainly  if  it  did,  it  would  allow  him  to  use 
the  best  evidence  the  nature  of  the  case  would  admit  of,  and  I  can- 
not see  what  better  evidence  he  could  offer  than  the  entry  in  the 
docket;  not  because  it  is  a  matter  of  record,  conclusive  of  the  fact, 
but  evidence  of  the  transaction  of  the  man  who  had  both  judgments 
enteied,  or  of  his  agents.  The  entry,  it  is  proved  by  the  declara- 
tions of  Barr,  was  to  be  made  at  the  time  of  day  in  which  the  con- 
fession of  judgment  took  place.  It  was  done  so  in  the  York  judg- 
ment by  his  direction,  and  that  it  was  to  be  so  entered  on  the  Lan- 
caster  judgment,  and  for  the  very  purpose  of  ascertaining  the  priority 
of  time,  the  clerk  who  made  the  entry  testifies.  It  was  by  the  in- 
structions of  the  agent  who  brought  the  declaration  to  the  office,  arid 
when  the  clerk,  though  he  has  no  precise  recollection  on  the  sub- 
jcet,  but  what  the  entry  furnishes,  swears  that  it  was  done  by  direc- 
tion at  the  time,  as  he  believes,  and  that  it  would  not  have  been 
done  without  such  direction,  and  when  the  man  now  objecting  to  it, 
acknowledges  that  it  was  to  be  so  done,  to  deprive  the  party  of  all 
means  of  proving  this  important  fact,  would  he  shutting  out  the 
light  of  the  sun.  There  was  evidence  that  this  was  the  act  of  Burr-, 
done  by  his  direction;  entered  in  the  docket  by  his  direction.  It 
was  part  of  the  res gesta,  and  it  was  persuasive  evidence,  when  the 
party  declared  that  this  unusual  entry  was  to  be  made,  when  it 
was  proved  to  have  been  so  made,  that  it  was  made  at  the  time  it 
purports,  by  his  direction.  For  this  reason,  I  am  of  opinion  that 
the  judgment  should  be  reversed  and  a  venire  facias  de  novo 
awarded. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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SHEETS  against  HAWK,  and  another. 

IN    ERROR. 

The  record  of  the  discharge  of  an  insolvent  debtor,  is  conclusive  as  to  the  fact  of 
his  having  complied  with  all  things  required  by  law  to  entitle  him  to  a  discharge; 
and  cannot  be  enquired  into  in  a  collateral  action. 

It  is  not  a  forfeiture  of  the  bond  gi-en  by  an  insolvent  debtor  to  the  arresting  cre- 
ditor, under  the  act  of  28th  of  March,  1820,  if  the  record  merely  show  that 

,  the  debtor  appeared  and  presented  his  petition  at  the  time  appointed;  that  the 
court  appointed  the  first  day  of  the  next  term  for  a  hearing,  directing,  at  the 
same  time,  notice  to  be  given  to  the  creditors,  and  that  on  the  fourth  day  of 
the  next  term,  he  was  sworn  and  discharged,  without  any  record  being  made 
of  his  appearance  or  non-appearance  on  the  first  day,  or  of  any  continuance  of 
the  case  fVom  day  to  day;  particularly  if  the  arresting  creditor,  or  the  person  be- 
neficially interested,  had  notice,  that  the  debtor  was  not  discharged  on  the  first 
day  of  the  term,  and  endeavoured  to  make  an  arrangement  with  him  respecting 
the  debt,  which  would  render  it  unnecessary  for  him  to  take  the  benefit  of  the  act. 

ERROR  to  the  Court  of  Common  Pleas  of  Lebanon  county. 

In  the  court  below,  it  was  an  action  of  debt  on  a  bond  given  by 
Adam  Hawk  with  Stephen  Rigler,  as  his  security,  to  the  plaintiff, 
Mat/lias  Sheets,  the  arresting  creditor  under  the  supplement  to  the 
act  for  the  relief  of  insolvent  debtors,  passed  the  28th  of  March, 
1820.  The  condition  of  the  bond  was,  that  if  Adam  Hawk  should 
be  and  appear  before  the  judges  of  the  Court  of  Common  Pleas,  to 
be  holden  on  the  first  Monday  of  August,  1822,  then  and  there  to 
take  the  benefit  of  the  insolvent  laws  and  surrender  himself  to  the 
jail  of  the  said  county,  if  he  should  fail  to  comply  with  all  things 
required  by  law  to  entitle  him  to  be  discharged,  and  generally  to 
abide  by  all  the  orders  of  said  Court  of  Common  Pleas  then  and 
there  to  be  held,  then  the  said  obligation  to  be  void,  otherwise  to 
remain  in  full  force  and  virtue. 

The  said  Adam  Hawk  appeared  on  the  first  day  of  August 
Term  and  presented  his  petition  for  the  benefit  of  the  insolvent  laws, 
and  the  court  appointed  the  first  Monday  of  the  next  term  for  a 
hearing  and  directed  notice  to  be  given  to  the  creditors.  The  first 
day  of  the  next  term  was  the  4th  of  November,  1S22.  On  that 
day  Hawk  did  not  appear;  nor  did  he  appear  on  the  fifth  or  sixth 
of  the  month.  No  record  was  made  in  the  case  until  the  7th  of 
November,  when  it  was  entered  on  the  minutes  and  endorsed  on 
the  petition,  that  Adam  Hawk  was  sworn  and  discharged.  This 
suit  was  then  brought  upon  the  bond,  and  on  the  trial,  the  defendant, 
after  having  proved  the  publication  of  the  notice  of  Adam  Hawk, 
to  his  creditors,  in  a  Lebanon  newspaper,  on  the  28th  of  Septem- 
ber, and  on  the  5th,  the  12th,  the  19th,  and  the  26th  of  October, 
1S22,  offered  to  prove  that  a  notice  to  the  creditors  of  Adam 
Hawk  was  published  in  another  newspaper  on  the  5th  and  19th  of 
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October,  and  on  the  22d  of  November,  1S22;  that  on  Monday, 
the  4th  of  November,  1822,  <fldam  Hawk  was  called  among  other 
insolvent  debtors  and  did  not  answer,  upon  which  the  court,  on 
motion  of  Mr.  Kline,  his  attorney,  ordered  the  case  to  be  continued 
from  day  to  day;  that  he  then  sent  a  man  for  Hawk,  who  came  in 
on  the  7th  of  November,  and  was  discharged;  that  it  was  the  prac- 
tice of  the  court,  on  the  application  of  the  attorney  of  an  insolvent 
debtor,  who  does  not  appear  on  the  day  appointed  for  the  hearing, 
to  hold  the  case  over  or  to  continue  it  to  the  next  term,  or  to  some 
time  fixed  by  the  counsel  for  the  petitioner;  that  it  was  also  the 
practice  to  continue  the  case  from  day  to  day  during  the  term: 
that  Hawfcs  case  was  not  continued  to  any  particular  day,  but 
from  day  to  day  during  the  term;  that  Mr.  Wright,  the  counsel, 
and  not  Sheets,  was  the  party  really  interested  in  the  bond;  that 
Mr.  Wright  was  attending  court  during  the  term,  and  on  the  5th 
of  November,  trying  to  make  an  arrangement  with  Hawk,  having 
offered  to  take  security' to  the  amount  of  two  hundred  dollars  for 
the  bond  and  give  him  time,  so  that  he  might  not  be  compelled  to 
take  the  benefit  of  the  act.  To  this  evidence  the  counsel  for  the 
plaintiff  objected,  but  the  court  overruled  the  objection;  and  the 
admission  of  this  evidence,  formed  the  subject  of  three  bills  of  ex- 
ceptions, the  substantial  parts  of  which,  for  the  sake  of  brevity,  are 
thrown  together. 

When  the  evidence  was  closed  the  court  instructed  the  jury  as 
follows:  "  the  continuation  of  Hawk's  case  on  Monday  the  4th  of 
November,  by  the  court  generally  without  fixing  any  particular 
day  during  the  term  for  the  hearing  of  the  case,  was  a  good  and 
legal  continuance,  and  his  discharge  on  the  7th  day  of  November, 
was  such  a  one  as  discharged  the  bond  It  is  the  practice  of  this 
court,  at  every  term,  to  continue  the  insolvent  cases  generally  dur- 
ing the  term,  when  the  insolvent  does  not  appear  on  the  day  ap- 
pointed for  the  hearing  of  his  cause. " 

The  counsel  for  the  plaintiff  excepted  to  the  charge  of  the  court 
also,  in  which,  as  well  as  in  the  admission  of  the  evidence  above  sta- 
ted, error  was  assigned,  on  the  removal  of  the  record  to  this  court. 

Wright  and  Norris,  for  the  plaintiff  in  error, 

Weidman  and  Elder,  for  the  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

DUNCAN,  J.  The  plaintiff  insists,  that  inasmuch  as  it  does  not 
nppear  by  the  record,  that  Hawk  did  appear  on  the  first  day  of  the 
term,  the  bond  is  forfeited,  and  the  bail  has  become  liable.  If  this  be 
so,  it  is  a  matter  of  the  strictest  law,  and  an  exaction  of  great  rigour; 
for  it  does  appear,  that  the  party  having  the  beneficial  interest, 
had  notice  that  the  insolvent  was  not  discharged  on  the  first  day 
of  the  term,  and  endeavoured  to  obtain  from  him  security  for  a 
part  of  his  debt,  persuading  him  not  to  take  the  benefit  of  the  act. 

Looking  at  the  state  of  the  record,  and  not  inquiring  further, 
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the  condition  would  appear  to  have  heen  complied  with.  The 
term  is  but  one  day,  in  strictness.  Continuances  from  day  to  day 
are  not  usually  entered  as  continuances  from  term  to  term  are. 
Where,  as  in  the  city  of  Philadelphia,  hundreds  sometimes  are  to 
come  out  on  the  same  day,  on  notices  to  appear  on  the  same  day, 
they  cannot  be  all  discharged.  Indeed,  the  common  routine  of 
business  generally  occupies  the  first  day: — empannelling  the  grand 
jury,  charge  to  the  grand  jury,  calling  and  receiving  returns  o^f  con- 
stables, forfeiting  the  recognizances  of  parties  and  witnesses  who 
do  not  appear;  and  I  believe  that  it  rarely  occurs,  that  the  Court  of 
Common  Pleas  begin  to  act  on  the  first  day  of  their  session.  It 
•must  be  presumed,  unless  the  contrary  appear  by  the  record,  that 
the  party  complied  with  all  things  required  by  law  to  entitle  him 
to  be  discharged,  and  generally  abode  all  orders  of  the  court. 
Omnia  presumantur  rite  acta.  The  court  was  competent  to  dis- 
charge,— they  have  discharged,  they  have  decided  that  the  insol- 
vent has  complied  with  all  things  required  by  law  to  entitle  him  to 
his  discharge, — that  he  has  abode  by  all  orders  of  the  court,  and 
this  is  all  the  bond  covenanted  he  should  do. 

Now,  as  it  appears  on  the  record  that  the  court  had  jurisdiction 
to  discharge,  and  as  they  have  exercised  that  legitimate  power,  it 
cannot  consist  with  the  general  analogy  of  the  law,  that  in  a  colla- 
teral action  there  can  be  any  inquiry  on.  the  facts  which  they  have 
decided.  The  record  is  as  conclusive  in  that  case  as  it  is  in  any 
other  of  which  they  have  jurisdiction.  It  was  not  a  nullity.  The 
insolvent  debtor,  with  that  discharge  in  his  hand,  was  free  from 
arrest.  He  was  discharged  by  competent  authority.  In  Lester  v. 
Thompson,  1  Johns.  Rep.  300,  it  was  determined,  that  the  dis- 
charge of  an  insolvent  debtor  was  conclusive  as  to  the  facts.  If 
this  cause  went  back  on  the  exception  to  the  evidence,  it  would 
be  a  hopeless  one  on  the  part  of  the  plaintiff,  because  his  exception 
is,  that  the  whole  must  depend  on  the  record  of  the  court,  and  on 
the  record  he  has  no  case.  But  the  evidence  excepted  to,  although 
unnecessary,  did  not  go  to  contradict  the  record,  and  I  think  the 
court  may  inquire  of  their  own  officers,  and  attorneys  are  officers 
of  the  court  in  this  respect,  what  the  course  of  business  is.  The 
proof  of  that  practice  was,  that  on  an  application  of  the  attorney  of 
an  insolvent  debtor,  the  court  will  postpone  the  day  of  hearing, 
and  continue  it  from  day  to  day  during  the  term;  and  the  attorney 
of  the  insolvent  debtor  proved  the  fact,  that  the  case  of  this  insol- 
vent debtor  was  continued  from  day  to  day;  and  if  even  it  had 
been  necessary  that  the  continuance  should  appear  of  record,  the 
court  would  direct  the  prothonotary  at  any  time  so  to  amend  the 
record,  by  the  insertion  of  the  order  for  continuance;  for  the  at- 
torney of  the  insolvent  swears,  that  the  court,  on  Hatvk's  not  ap- 
pearing, on  his  application,  continued  the  hearing  from  day  to  day. 
The  court  had  authority  so  to  do.  We  are  not  now  to  inquire 
why  they  exercised  this  discretion.  The  reason  for  the  continu- 
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ance  is  never  stated  on  the  record,  and  if  it  was,  this  court,  in  this 
indirect  manner,  cannot  reverse  the  sentence  of  discharge,  though 
they  might  conceive  that  the  reason  for  granting  the  continuance 
was  not  a  sufficient  one.  The  insolvent  might  have  been  taken  sick, 
or  broken  his  leg  in  his  way  to  the  court;  the  waters  might  have 
been  impassable;  many  accidents  might  have  occurred  to  have  made 
it  the  duly  of  the  court  to  continue  the  hearing,  and  we  must  sup- 
pose the  court  has  done  its  duty. 

Judgment  affirmed. 


[LANCASTER,  MAT  24, 1826.] 

WILSON  against  IRWIN  ;md  another,   Administrators  of 
M'CLAY,  lor  the  use  of  HOWARD. 

IN  ERROR. 

If  in  a  suit  on  a  bond  given  to  two  persons  as  administrators,  the  instrument  de- 
clared upon  correspond  with  that  given  in  evidence,  but  the  declaration  state 
it  to  have  been  assigned  by  both  obligees,  when  in  fact  it  appears  to  have  been 
assigned  by  one  only,  this  is  not  a  variance  for  which  the  judgment  will  be  re- 
versed. 

Where  the  defendant  neglects  to  give  the  notice  of  special  matter  required  by  a 
rule  of  court,  the  admission  of  other  evidence,  without  objection  by  the  plaintiff, 
will  not  entitle  the  defendant  to  give  in  evidence,  that  of  which  he  ought  to  have 
given  notice. 

Nor  can  he,  by  setting  out  in  the  form  of  a  plea  of  set-off',  the  special  matter  which 
he  might  have  given  in  evidence  under  the  plea  of  payment  with  leave,  &c.  if 
noticu  had  been  given,  either  give  such  special  matter  in  evidence  or  entitle  him- 
self to  a  continuance.  It  is  not  error  to  refuse  to  permit  such  a  plea  to  be  added. 

WRIT  of  error  to  the  Court  of  Common  Pleas  of  Dauphin 
county,  in  an  action  on  a  bond  given  by  George  Wilson,  the 
plaintiff  in  error,  and  defendant  below,  to  John  Irwin  and  John 
Lyons,  administrators  of  William  M*Clay  deceased,  the  defend- 
ants in  error,  and  plaintiffs  below.  The  bond  was  equitably  assigned 
by  John  Irwin  alone  to  Joseph  Howard,  for  whose  use  the  suit 
was  brought. 

The  cause  was  argued  by  Elder,  for  the  plaintiff  in  error,  and  by 
Harris  and  Forster,  for  the  defendants  in  error;  after  which  the 
opinion  of  the  court,  in  which  the  case  is  sufficiently  stated,  was  de- 
livered by 

ROGERS,  J.  This  suit  is  brought  upon  a  bond  to  which  de- 
fendant pleads  payment  with  leave,  &c.  Replication,  non  solvil 
and  issue;  on  which  state  of  the  pleadings  the  parties  went  to 
trial. 

The  plaintiff,  to  maintain  his  case,  offered  in  evidence  the  bond, 
on  which  the  suit  was  brought,  to  which  the  defendant  objected 
generally,  and  now  assigns  for  error,  that  the  bond  varies  from  the 
instrument  declared  on.  The  plea  of  payment  admits  the  execu- 
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tion  of  the  bond,  but  if  it  should  satisfactorily  appear  to  the  court 
that  it  is  not  the  same  instrument  mentioned  in  the  plaintiff's  state- 
ment, it  would  be  the  duty  of  the  court  to  reject  the  evidence. 
This  however  is  not  the  case  here.  The  statement  and  the  bond 
offered  in  evidence  have  the  same  parties,  the  same  sum  and  the 
same  date.  Nor  can  I  believe  that  the  assignment  being  stated  to 
have  been  made  by  John  Irwin  and  John  Lyons,  when  in  truth 
it  was  made  by  John  Irwin  alone,  would  justify  the  court  in  re- 
versing the  judgment  rendered  in  this  case.  This  judgment  could 
be  pleaded  in  bar,  and  would  avail  the  defendant  in  a  subsequent 
suit  brought  upon  this  bond.  I  cannot  doubt,  that  the  bond  of- 
fered in  evidence,  and  the  bond  declared  on  are  one  and  the  same 
instrument.  In  the  course  of  the  trial,  certain  testimony  which  it 
is  immaterial  here  to  state,  was  rejected  because  the  defendant  had 
failed  to  comply  with  a  rule  of  Court,  which  requires  that  notice 
should  be  given  to  the  adverse  party  of  the  special  matter  on  which 
the  defendant  intends  to  rely.  It  would  be  worse  than  useless  for 
a  court  to  make  rules,  unless  they  are  enforced,  and  certain  it  is, 
that  the  court  which  makes  them  is  the  best  judge  of  their  con- 
struction. 

Here  there  can  be  no  doubt  that  the  decision  of  the  court  was 
correct;  nor  will  the  admission  of  other  evidence,  without  objec- 
tion, vary  the  rule.  For  the  purpose  of  obviating  the  objection  of 
want  of  notice,  the  defendant  offered  a  plea,  which  he  calls  a  plea 
of  set-off,  but  which  is  merely  a  more  formal  mode  of  setting  out 
his  special  matter,  and  which  might  have  been  given  in  evidence 
under  the  plea  of  payment  with  leave,  &c.  It  is  an  ingenious  de- 
vice, to  cure  the  omission  of  want  of  notice.  To  have  permitted 
him  to  do  this,  would  be  enabling  him  to  do  indirectly,  what  the 
court  said  he  could  not  do  directly.  He  would  have  been  permit- 
ted to  have  given  the  evidence  before  rejected,  or  he  would  have 
succeeded  in  procuring  a  continuance  of  the  cause. 

The  court,  exercising  a  sound  discretion,  and  believing  there  was 
no  such  informality  in  the  pleadings  as  would  affect  the  merits  of 
the  cause  in  controversy,  refused  to  permit  the  plea  to  be  added, 
and  in  that  there  was  no  error. 

Judgment  affirmed. 
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BOYER  against  KENDALL,  Administrator  of  KENDALL. 

IN  ERROR. 

The  creditor  of  a  deceased  person  may  be  a  witness  for  his  personal  representa- 
tive, where  it  does  not  appear  with  certainty  that  the  estate  is  insolvent. 

THIS  was  a  writ  of  error  to  the  Common  Pleas  of  Berks  county, 
in  which  court,  the  defendant  in  error,  Joseph  Kendall,  administra* 
tor  of  Samuel  Kendall,  deceased,  brought  suit  against  Jacob  K* 
Boyer,  the  plaintiff  in  error. 

On  the  trial,  the  plaintiff  offered  John  Miller  as  a  witness,  who 
being  sworn  on  his  voire  dire,  said,  "  I  have  a  small  claim  on  Sa- 
muel Kendall's  estate  of  about  twenty  dollars  on  book  account.  I 
dont  think  the  estate  is  sufficient  to  pay  the  debts.  John  KendaWs 
and  Elisha  Geigers's  estates  have  each  a  large  claim  on  the  estate 
of  Samuel  Kendall,  amounting  to  about  ten  thousand  dollars.  If 
Mr.  Boyer  establishes  his  claim  in  this  action,  the  estate  of  Samuel 
Kendall  will  not  be  sufficient  to  pay  all  the  claims,  unless  there  is 
more  property  than  I  know  of."  This  testimony  was  objected  to 
by  the  counsel  for  the  defendant,  and  admitted  by  the  court,  which 
was  the  only  error  assigned. 

JBaird  and  Hayes  for  the  plaintiff  in  error. — Miller  was  not  a 
competent  witness,  because  no  man  can  be  a  witness  to  increase  a 
fund  in  which  he  is  to  participate.  Therefore  a  bankrupt  cannot 
be  a  witness  to  increase  his  estate;  nor  a  residuary  devisee  to  in- 
crease the  fund;  nor  a  specific  legatee  to  disprove  a  claim  against 
the  estate  of  the  testator;  nor  can  an  heir  be  a  witness  for  the  admi- 
nistrator in  an  action  against  a  debtor  of  the  estate.  1  Phill.  Ev. 
51.  (note  c.)  14  John  146.  2  Day  466.  2  Munf.  452.  1  Mass. 
Hep.  239.  1  Dall.  62.  2  Dull.  50.  4  Mass.  Rep.  518. 

Darling  for  the  defendant  in  error,  relied  on  the  opinion  of  this 
court  in  Youst  v.  Martin.  3  Serg.  4*  Rawle,  423.  He  observed, 
that  it  was  by  no  means  clear  that  the  estate  of  Samuel  Kendall 
was  insolvent.  No  administration  account  had  been  settled,  and  of 
course  it  was  not  ascertained  that  there  was  not  enough  to  pay  all 
the  debts.  The  witness -merely  said,  that  the  estate  would  fall 
short,  unless  there  was  more  property  than  he  knew  of. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J.  Every  creditor  has  an  interest  more  or  less  to  in- 
crease the  funds  of  his  debtor,  as  it  adds  to  the  security  of  his 
debt,  and  yet  there  is  no  doubt  that  a  creditor  is  a  witness  either 
for  the  debtor  himself  or  his  personal  representatives.  It  has  been 
decided  in  12  Mod.  385.  Crow  v.  Brown,  >'  That  a  legatee  may 
be  admitted  to  prove  assets  in  the  hands  of  the  executor,  in  a  suit 
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by  a  creditor."  And  in  that  case  it  is  conceded  that  one  creditor 
may  be  admitted  to  prove  assets  in  an  action  by  another  creditor. 
Miller  does  not  acknowledge  any  expectation  that  he  will  be  bet- 
tered by  the  fate  of  the  cause,  nor  does  he  say  that  he  believes  that 
the  payment  of  his  debt,  depends  upon  the  event  of  the  suit,  so  as 
to  bring  the  case  within  the  principle  decided  in  Innis  v.  Miller^ 

2  Dall.  50.     All  he  states  is,    "that  he  is  a  creditor  for  twenty 
dollars, — that  the  estate  is  not  sufficient  to  pay  the  debts — and  that 
if  Boyer  establishes   his  claim,  the  estate  will  not  be  sufficient  to 
pay  all  claims  unless  there  is  more  property  than  he  knows  of." 

If  Miller  be  incompetent,  it  must  be  because  they  have  brought 
him  within  the  exception  to  the  rule,  that  a  creditor  shall  not  be 
excluded  from  giving  testimony,  as  such.  This  exception  should 
not  depend  upon  evidence,  which  in  its  nature  is  uncertain,  and 
which  would  lead  to  an  inquiry  expensive  and  dilatory.  Indeed  in 
many  cases  it  would  be  impossible  to  ascertain  the  situation  of  the 
estate,  until  final  settlement.  Let  the  exception  then,  be  rather  to 
his  credit  than  his  competency.  The  jury  under  the  direction  of 
the  court  will  be  fully  able,  under  the  circumstances  of  each  case, 
to  do  justice  to  the  parties. 

In  general,  the  creditor  of  a  deceased  person  may  be  a  witness 
although  his  testimony  tends  to  increase  the  estate  of  the  deceased. 

3  Serg.  $  Rawle,  427. 

The  exceptions  to  the  rule  are  cases  of  bankruptcy  or  notorious 
insolvency,  such  as  a  voluntary  assignment  for  the  benefit  of  credi- 
tors or  a  discharge  under  the  act  for  the  relief  of  insolvent  debtors. 
In  those  cases  he  is  excluded,  because  he  has  a  legal  fixed  interest 
in  the  event  of  the  suit,  his  testimony,  going  directly  to  increase 
the  divisible  fund  of  the  bankrupt  or  insolvent. 

Judgment  affirmed. 


[LANCASTER,  MAT  24,  1826.] 

DOEBLER  and  Others  against  FISHER. 

IN  ERROR. 

Evidence  that  a  horse  was  received  by  the  defendant  in  exchange  for  a  patent  right, 
is  not  admissible,  either  under  a  count  for  money  paid  laid  out  and  expended,  or 
for  money  had  and  received. 

ERROR  to  Lebanon  county. 

The  defendant  in  error,  Samuel  Fisher,  brought  this  action  of 
assumpsit  in  the  court  below,  against  Abraham  Doebler  and  Joseph 
JRf.inhart,  the  plaintiffs  in  error;  and  filed  a  declaration  which 
contained  two  counts.  The  first  was  for  money  paid,  laid  out, 
and  expended.  The  second,  for  money  had  and  received.  The 
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verdict  was  taken  generally  for  the  plaintiff,  but  after  the  jury  had 
left  the  bar  and  a  motion  had  been  made  for  a  new  trial,  the  ver- 
dict was,  from  the  judges'  notes,  entered  on  the  second  count.  This 
was  objected  to  in  this  court  as  error;  but  the  Chief  Justice  having 
intimated  that  it  was  often  done,  the  objection  was  abandoned. 

On  the  trial  of  the  cause,  the  plaintiff  offered  in  evidence  a  de- 
position of  George  Miller,  who,  after  stating  that  he  was  present 
when  the  plaintiff  and  defendants  bargained  about  a  patent  right  to 
bleach  linen  and  cotton,  and  what  the  defendants  were  to  do,  was 
asked  by  the  plaintiff  "  Do  you  know  what  compensation  I  gave 
for  the  patent?"  The  witness  answered,  "Yes;  I  do  know  that 
you  delivered  the  same  men  a  sorrel  horse,  and  he  was  a  good 
horse,  and  handsome."  The  plaintiff  then  asked  the  witness, 
"  How  much  was  the  horse  worth,  or  how  much  do  you  think  he 
would  sell  for?"  To  which  he  answered,  "  I  think  the  horse  was 
worth  one  hundred  and  fifty  dollars  at  least,  for  he  was  an  elegant 
horse.5' 

To  the  reading  of  this  deposition  several  exceptions  were  taken 
by  the  defendants'  counsel,  in  the  court  below,  all  of  which  it  is 
unnecessary  to  state,  as  the  following  was  the  only  one  considered 
available  by  this  court:  viz.  That  the  special  contract  should  have 
been  set  out,  and  that  the  deposition  proving  that  the  defendants 
had  received  a  horse,  was  not  evidence  under  either  count  in  the  de- 
claration. 

The  deposition  having  been  admitted  by  the  court,  a  bill  of  ex- 
ceptions was  tendered  and  sealed. 

IVeidman  and  Norris,  for  the  plaintiffs  in  error,  cited  1  John. 
96.  8  John.  439.  1  Chitty,  on  PI.  288. 

Elder,  for  the  defendant  in  error,  referred  to  Kelly  v.  Foster., 
2  Binn.  4. 

HUSTON,  J.  after  stating  the  case,  delivered  the  opinion  of  the 
court  as  follows: 

Was  the  deposition  evidence  on  either  count  in  this  declaration? 
Not  on  the  first;  for  there,  except  in  certain  case?,  the  having  given 
a  negotiable  note,  nothing  but  the  actual  expenditure  of  money 
will  be  admitted.  Giving  a  bond  for  the  debt  of  another  will  not 
support  this  count — of  course  giving  property  will  not. 

A  count  for  money  had  and  received  has  been  supported  without 
positive  proof  that  money  has  been  actually  received,  as,  where 
goods  were  left  a  long  time  ago  in  a  store  to  be  sold — and  the  store- 
keeper would  not  produce  them  nor  pay  the  price,  it  has  been  left 
to  a  jury  to  presume  that  the  store-keeper  had  received  the  price 
of  them.  8  John.  202.  9  Serg.  fy  ftawle,  11.  The  case  before 
the  court  differs  in  this — the  horse  was  given  absolutely  in  exchange 
for  the  patent  right,  to  be  kept  as  the  party's  own  property,  not 
delivered  to  be  sold,  or  the  price  of  him  accounted  for  in  any 
way — no  price  was  put  on  the  horse  by  the  parties.  The  witness 
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thought  him  worth  one  hundred  and  fifty  dollars.  It  was  not  prov- 
ed nor  offered  to  be  proved  that  the  horse  had  been  sold  and  turn 
ed  into  money.  No  case  has  been  cited  to  show  that  receiving 
a  horse  will  support  a  count  for  receiving  money. 

It  has  been  decided  in  New  York,  that  an  attorney  or  agent  duly 
authorised  to  receive  money  and  give  an  acquittance,  who  gives  a 
receipt  and  discharges  a  debtor,  is  liable  to  an  action  for  money  had 
and  received  for  his  principal,  and  that  he  shall  not  discharge  him- 
self by  proving,  that  in  fact  he  received  no  money.  11  Johns.  464. 
It  would  seem  his  own  receipt  concludes  him.  The  same  point 
has  been  decided  in  Massachusetts — but  I  have  found  no  case 
Where  receiving  goods  has  been  held  sufficient.  On  the  other  hand 
there  is  an  express  decision  that  receiving  India  stock,  will  not 
support  such  count.  5  Burr.  2589.  It  was  offering  to  prove  what 
was  not  stated  in  the  declaration,  and  what  would  not  support  it 
if  proved,  and  therefore  ought  not  to  have  been  received. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


[LANCASTEB,  MAT  24,  1826.] 

The  President  of  the  Orphans  Court  of  Dauphin  county,  for  the 
use  of  GROFF  against  GROFF  and  another. 

IN  ERROR. 

A  recognizance  entered  into  in  the  Orphans'  Court,  by  the  son  of  a  testator,  condi- 
tioned for  the  payment  to  his  other  children  of  their  shares  of  a  certain  real  estate, 
which  the  testator  by  his  will  directed  should  be  appraised  on  the  arrival  of  the 
son  at  the  age  of  21  years,  and  that  if  he  chose  to  take  it  at  the  appraisement  he 
might  do  so  on  giving  security  to  the  other  children  of  the  testator,  is  not  within 
the  provisions  of  any  act  of  assembly,  and  no  action  can  be  supported  upon  it. 

If  the  land  for  which  a  recognizance  is  given  in  the  Orphans'  Court,  is  sold  under 
an  order  of  that  court  for  the  payment  of  debts,  it  is  a  good  defence  to  an  ac- 
tion on  the  recognizance. 

A  decree  of  the  Orphans'  Court,  unreversed  and  unappealed  from,  cannot  be 
questioned  in  a  collateral  suit,  except  in  cases  of  fraud  or  when  the  defect  plainly 
appears  on  the  face  of  the  proceedings.  And  where  a  party  relies  upon  fraud, 
it  ought  to  be  distinctly  and  positively  alleged,  and  not  inferred  merely  from 
circumstances. 

On  a  writ  of  error  to  the  District  Court  of  Dauphin  county,  it 
appeared  that  this  was  an  action  brought  upon  a  recognizance  given 
by  the  defendants  in  error,  who  were  also  defendants  below,  to  the 
President  of  the  Orphans'  Court  of  Dauphin  county,  under  the 
following  circumstances: 

Jonas  Groff,  made  his  last  will  and  testament,  and  among  other 
things  directed, — that  when  his  son  Henry  arrived  at  the  age  of 
21  years,  a  certain  place  mentioned  in  his  will,  should  be  appraised, 
and  that  if  his  son  Henry  chose  to  take  the  place  at  the  apprais- 
ment,  he  might  do  so,  upon  giving  security  to  the  other  children, 
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for  their  shares."  After  Henry  had  attained  the  a^e  of  21  years,  viz. 
on  the  24th  day  of  March,  1814,  he  exhibited  his  petition  to  the 
Orphans'  Court  for  the  county  of  Dauphin,  setting  forth  the  will 
of  his  father,  whereupon  the  court  ordered  an  inquest,  to  value 
and  appraise  the  land,  agreeably  to  the  prayer  of  the  petitioner. 
The  property  was  appraised  at  the  sum  of  five  thousand  dollars 
and  upwards.  Henry  Groff  took  the  property  at  the  appraise- 
ment, and  entered  into  a  recognizance  with  Henry  Plant,  his 
security,  whereby  each  became  bound  to  the  Honourable  WALTER 
FRANKLIN,  Esq.,  President  of  the  Orphans'  Court  of  Dauphin 
county,  and  his  successors  in  office,  in  the  sum  of  ten  thousand 
dollars,  conditioned  to  pay  to  the  widow  and  other  heirs  and  legal 
representatives,  their  several  and  respective  shares  of  the  valuation 
of  the  said  estate.  This  suit  was  brought  upon  the  recognizance, 
in  the  name  of  the  Honourable  SAMUEL  D.  FRANKS,  President 
of  the  Orphans'  Court  of  Dauphin  county,  successor  of  DAVID 
SCOTT,  &c.  successor  of  WALTER  FRANKLIN,  against  Henry  Groff 
and  Henry  Plant. 

The  defendants  pleaded  payment,  with  leave,  &c.  and  upon  the 
trial  of  the  cause,  the  plaintiffs  gave  in  evidence,  the  will  of  Jonas 
Groff  the  father,  and  the  record  of  the  Orphans'  Court,  and  rested. 
The  defendants  then  gave  in  evidence,  the  administration  account 
of  Thomas  PPenrich,  the  executor  of  Jonas  Groff,  on  which  it  ap- 
peared, that  there  was  a  balance  of  nine  hundred  and  fifty-seven 
dollars,  twenty-seven  cents,  against  the  estate,  and  in  favour  of  the 
accountant;  a  petition  of  Thomas  fVenrich,  for  an  order  of  sale  to 
pay  said  balance;  the  order  of  sale,  and  the  decree  of  the  court 
confirming  the  sale  to  Henry  Plant,  the  purchaser  of  the  land 
heretofore  taken  by  Henry  Groff  &\.  the  appraisement. 

The  plaintiffs  then  offered  to  prove,  that  this  balance  of  nine 
hundred  and  fifty-seven  dollars  and  twenty-six  cents,  in  the  ad- 
ministration account,  was  made  up  of  debts  contracted  by  Thomas 
Wenrich,  the  executor,  in  the  purchase  of  real  estate  in  Mifflin 
county,  without  the  consent  of  the  plaintiffs  in  this  cause,  who 
were  minors,  and  under  the  age  of  14  years,  and  who  had  no  guar- 
dians appointed  by  the  Orphans'  Court,  who  would  act;  that  this 
fact  was  known  to  the  executor,  not  only  at  the  time  he  settled 
his  administration  account,  but  at  the  time  he  procured  the  sale, 
and  that  someof  them  were  still  minors.  They  also  offered  to  prove, 
that  there  were  more  assets  in  the  hands  of  the  executor  at  the 
death  of  the  testator,  than  would  pay  all  his  debts;  that  the  de- 
fendants were  fully  acquainted  with  these  circumstances,  and  had 
full  notice  thereof  before  and  at  the  time  of  the  said  sale,  and  also 
that  the  purchaser  of  this  estate  was  one  of  the  defendants  and  one 
of  the  recognizors  in  this  cause.  They  further  offered  to  prove 
that  all  the  debts  of  the  testator  were  paid  by  the  executor  seven 
years  before  the  said  estate  was  appraised  and  taken  by  the  recog- 
nizer, Henry  Groff, 
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For  the  rejection  of  this  testimony  by  the  District  Court,  a 
bill  of  exceptions  was  tendered  and  sealed,  which  was  now  assign- 
ed for  error  in  this  court. 

Elder,  for  the  plaintiffs  in  error,  referred  to  the  act  of  the  19th 
of  April,  1794.  3  Sm.  L.  150.  Act  of  the  1st  of  April,  1811. 
5  Sm.  L.  258.  Mcssinger  v.  Kintner,  4  Binn.  97.  Larrimer  v. 
Jrwin,  cited  by  TILGHMAN,  C.  J.  4  Binn.  104.  Snyder  v. 
Snyder,  6  Binn.  499.  Selin  v.  Snyder,  7  Serg.  8?  Rawle,  172. 

Elder,  for  the  defendants  in  error,  cited  Smith  v.  Lewis,  3 
Johns.  168.  Act  of  the  8th  of  February,  1819.  Purd.  Dig.  618. 
.Elliott  v.  Elliott,  5  Binn.  1.  3  Ba.  ab.  5S7.  (Wils.  Ed.) 

ROGERS,  J.  (after  slating  the  case)  delivered  the  opinion  of  the 
court  as  follows: 

The  more  correct  manner  of  introducing  the  first  question 
for  consideration,  would  have  been,  by  a  plea  of  nul  tiel  re- 
cord. The  question,  however  fairly  arises  on  the  face  of  the 
record;  which  is,  whether  any  suit  can  be  sustained,  on  the 
recognizance  taken  in  the  Orphans'  Court,  under  the  circum- 
stances stated?  The  inquest  and  appraisement  were  in  pursuance 
of  the  directions  of  an  act  of  assembly,  relating  solely  to  intestates, 
and  not  to  cases  of  testacy.  The  Orphan's  Court  has  never  been 
considered  a  court  of  general  jurisdiction.  They  have  no  power, 
unless  given  by  act  of  assembly,  and  no  law  has  been  produced 
giving  them  the  authority  exercised  in  this  case.  The  will  of 
Jonas  Groff,  directs  that  the  land  shall  be  appraised,  but  not  by 
whom,  nor  in  what  manner.  As  then  it  appears  on  the  record, 
that  this  was  a  proceeding  not  warranted  by  any  act  of  assembly, 
it  is  the  opinion  of  the  court,  that  this  recognizance  is  totally  void. 
It  has  however  been  ingeniously  contended,  that  although  void  as 
a  recognizance,  yet  it  may  be  supported  as  a  stipulation  between 
the  parties  Without  expressing  any  opinion  on  this  point,  it 
may  be  sufficient  to  observe,,  that  the  plaintiffs  have  not  so  consi- 
dered it,  in  this  action,  but  have  brought  their  scire  facias,  upon 
a  void  recognizance,  in  the  name  of  the  President  of  the  Orphan's 
Court,  successor  of  WALTER  FRANKLIN,  against  the  present  de- 
fendants. They  cannot  now  be  permitted  to  turn  round,  and  sus- 
tain themselves,  by  alleging  that  it  is  a  stipulation  and  not  a  re- 
cognizance. 

The  defence  relied  upon  in  the  District  Court  was  that  the  lands 
for  which  the  recognizance  was  taken,  had  been  subsequently  sold, 
under  an  order  of  the  Orphan's  Court,  to  pay  the  debts  of  Jonas 
Groff,  the  testator.  If  this  were  so,  it  would  be  most  manifestly 
unjust,  that  the  recognizers  should  be  bound  to  pay  the  money, 
when  they  had  lost  the  land,  and  more  especially  when  the  land 
had  been  sold  under  the  decree  of  he  Orphan's  Court  for  the  pay- 
ment of  the  debts  of  the  testator.  To  avoid  this  decree,  directing 
and  confirming  the  sale  of  this  land,  the  evidence,  which  has  been 
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particularly  and  specially  detailed,   was   offered   by  the  plaintiffs. 

There  is  no  principle  better  settled,  than  that  the  judgment  or 
decree  of  a  court  of  competent  jurisdiction,  cannot,  be  questioned 
in  a  collateral  suit.  Here  Thomas  Wenrich  the  executor,  settled 
his  administration  account,  in  which  there  was  a  balance  of  nine 
hundred  and  fifty-seven  dollars  and  twenty-six  cents  against  the 
estate,  and  in  favour  of  the  accountant.  To  pay  these  debts,  on 
the  petition  of  Thomas  Wenrich,  the  court  ordered  a  sale  of  the 
lands  of  the  testator,  which  sale  has  been  confirmed  by  the  Or- 
phan's Court  This  decree,  remaining  unreversed,  and  unappealed 
from,  the  District  Court  were  asked  by  the  parties  to  the  decree,  to 
review  the  proceedings.  To  permit  this  would  render  uncertain 
the  most  solemn  acts  of  a  court  of  justice,  if  at  any  time,  they  would 
be  liable  to  an  investigation  by  parol  testimony  in  a  collateral  suit. 
When  aggrieved,  the  parties  should  appeal,  or  reverse  the  proceed- 
ings. And  in  this  case,  it  is  no  answer  to  say,  that  they  were  mi- 
nors, and  that  the  guardians  would  not.  act.  If  the  guardians  ne- 
glected or  refused  to  do  their  duty,  it  is  a  matter  between  them  and 
their  wards,  with  which  we  have  nothing  to  do  in  this  suit. 

Without  particularly  examining  the  cases  of  Messinger  v.  Kin- 
ter,  4  Sinn.  105.  The  Lessee  of  Snyder  v.  Snyder,  6  JSinn. 
483.  and  a  late  case,  decided  at  Pittsburg,  M'Pherson  v.  Cun- 
liff,  11  Serg.  fy  Rawle,  422,  or  expressing  any  opinion  how  far 
these  cases  are  reconcileable  with  each  other,  I  think  I  may  with 
the  utmost  safety  say,  that  a  decree  of  an  Orphan's  Court,  unre- 
versed and  unappealed  from,  cannot  be  questioned  in  a  collateral 
suit,  unless  in  cases  of  fraud,  or  where  the  defect  plainly  appears 
upon  the  face  of  the  proceedings  themselves. 

In  this  case,  it  cannot  but  be  observed,  that  there  is  no  allega- 
tion of  fraud.  It  is  left  to  be  inferred  from  the  circumstances. 
Whenever  a  party  relies  upon  fraud,  it  ought  to  be  distinctly  and 
pdsitively  alleged,  upon  the  first  principles  of  justice,  that  the 
person  to  be  affected  may  have  a  full' opportunity  of  meeting  and 
disproving  the  charge. 

As  then,  there  was  no  allegation *>f  fraud,  and  the  decree  of  the 
Orphan's  Court  was  good  on  its  face,  unreversed  and  unappealed 
from,  I  am  of  opinion,  there  was  no  error,  in  refusing  the  evidence, 
contained  in  the  plaintiffs  bill  of  exceptions. 

Judgment  affirmed.* 
•  ____^ __^ ___ ____^_ 

*  The  following  opinion  of  Judge  WASHINGTON,  delivered  on  the  Equity  side  of 
the  Circuit  Court  of  the  United  States,  for  the  Eastern  District  of  Pennsylvania, 
is  in  accordance  with  the  principles  established  by  this  court. 

Thomas  M.  Blount  v.  Thomas  Darrach,  and  Thomas  Bradford,  jr. 
The  bill  stateil  that  the  plaintiff' was  the  husband  of  Elizabeth  Knight,  the  daughter 
of  Daniel  11.  Knight,  formerly  of  J'hilmlelfMa  county,  who,  on  the  22d  of  April, 
1808,  conveyed  to  James  Darrach,   Tlwmas  Bradford,  and  John  JBoircn,  a  certain 
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COURT  of  Lancaster  County. 

APPEAL. 

The  interest  of  a  child  in  the  land  of  his  deceased  father,  continues  to  be  real  es- 
tate, after  an  order  has  been  granted  to  the  administrator  to  make  sale  of  it  and 
until  it  is  actually  sold,  and  cannot,  by  any  parol  agreement,  be  converted  into 
personal  estate,  so  as  to  effect  the  lien  of  a  third  person. 

Therefore,  a  parol  agreement  by  the  son  of  a  decedent,  that  his  brother,  who 
had  advanced  money  for  him,  and  who  afterwards  as  administrator  of  the  father, 
obtained  an  order  of  the  Orphans'  Court  for  the  sale  of  his  real  estate,  should 
repay  himself  out  of  his  brother's  share  of  the  proceeds  of  the  land,  when  it 
should  be  sold,  will  not  prevail  against  a  judgment,  obtained  after  the  agreement 
was  made,  and  before  the  safe  took  place,  by  a  third  person,  who  had  no  know- 
ledge of  the  agreement. 

THIS  case  came  before  the  court  on  an  appeal  by  John  Withers, 
from. the  decree  of  the  Orphans'  Court  of  Lancaster  county,  on  a 

real  estate  in  trust  for  himself  for  life,  and  after  his  death,  to  the  use  of  his  said 
daughter  Elizabeth,  in  fee  tail,  and  in  default  of  issue,  to  the  use  of  the  children  of 
Michael  Knight  and  his  sister  Elizabeth,  as  tenants  in  common,  in  tail,  and  in  default 
of  such  issue,  then  to  the  use  of  the  children  of  Daniel  P.  Kttight  and  his  heirs : 
That  the  said  Daniel  P.  Knight  died  in  the  year  1809,  leaving  his  said  daughter  a 
minor,  to  whom  the  aforesaid  James  Darrach  was  appointed  guardian,  and  who  con- 
tinued to  act  as  such  until  his  death  :  That  after  his  death,  his  executor,  E.  Dar- 
rach, filed  an  account  of  the  guardianship  of  his  testator,  in  the  Orphans'  Court, 
for  the  city  and  county  of  Philadelphia,  and  auditors  were  appointed  to  audit  and 
settle  the  same,  who  reported  a  balance  to  be  due  to  the  said  infant  Elizabeth 
Knight,  by  the  estate  of  her  late  guardian,  of  §1,897,  to  the  first  of  February, 
1816 :  That  of  this  balance  the  executors  paid  to  Wm.  Bradford,  jr.  who  had 
been  appointed  the  guardian  to  the  said  Elizabeth,  after  the  death  of  James 
Darrach,  the  sum  of  $1,798,  49,  on  the  9th  of  November,  1819 :  That  at  the  time 
of  the  aforesaid  settlement  of  the  said  guardianship  account,  the  said  Elizabeth 
was  an  infant,  and  no  attention  to  the  said  settlement,  was  paid  by  her  guardian, 
Wm.  Bradford,  jr. 

The  bill  then  charged  that  the  account  so  settled,  was  replete  with  errors  and 
omissions,  particularly  in  the  following  instances :  1st.  That  no  interest  was  credited 
the  ward  on  the  sums  received  by  her  said  guardian  from  the  commencement  of  the 
account  to  the  1st  of  February,  1815.  2d.  That  no  rents  were  credited  for  a  house, 
No.  361  North  Front  Street,  in  the  Northern  Liberties,  except  a  small  amount,  much 
less  than  was  received  by  her  guardian,  or  if  not  received,  they  were  lost  by  the 
negligence  of  her  guardian.  3d.  That  there  were  various  deficiencies  in  the  account, 
as  to  rents  of  a  wharf  and  lot  in  the  Northern  Liberties,  and  that  the  account  through- 
out was  imperfect.  The  bill  called  upon  the  defendants,  the  executors  of  James 
Darrach,  to  discover  whether  rents  and  other  sums  of  money,  belonging  to  the 
ward,  were  not  received  by  their  testator,  beyond  those  which  were  credited  in  the 
aforesaid  account ;  and  whether  divers  sums  of  money  did  not  remain  in  the  hands  of 
their  testator  from  time  to  time,  and  whether  no  interest  was  allowed  in  the  said  set- 
tlement, and  whether  a  sum  of  money  was  not  withheld  by  the  executors  from  her 
guardian,  Wm.  Bradford,  under  'he  pretence  of  the  same  being  due  by  the  said 
Wm.  Bradford,  in  his  individual  capacity,  to  the  estate  of  James  Darrach, — ta  pro- 
duce the  books  of  their  testator  which  contained  any  entries  or  accounts  respecting 
the  estate  of  his  said  ward.  The  prayer  of  the  bill  was  for  an  account  of  the  guar- 
dianship transactions  of  James  Darrach. 

To  this  bill  the  defendants  filed  a  plea,  setting  forth  that  on  the  20th  of  October, 
1809,  the  Orphans'  Court  of  the  city  and  county  of  Philadelphia,  on  the  petition  of 
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citation  to  Michael  Withers  jr.  and  others,  to  show  cause  why  a 
certain  judgment  of  Michael  Withers  and  Samuel  Eshelman,  as- 

the  grandmother  of  the  said  Elizabeth  Knight,  then  seven  years  of  age,  appointed 
James  Darrach  her  guardian,  the  duties  of  which  office  he  undertook  and  exercised 
until  the  time  of  his  death,  which  happened  on  the  16th  of  February,  1816:  That  on 
the  17th  of  September,  1817,  the  said  Elizabeth,  being  then  of  the  age  of  14  years, 
chose,  and  the  Orphans'  Court  appointed,  Wm.  Bradford,  jr.  and  Thomas  S.  Dar- 
rach, her  guardians,  who  continued  as  such  till  she  arrived  at  full  age:  That  the 
defendants,  as  executors  of  James  Darrach,  filed,  in  the  Orphan's  Court,  the  ac- 
count of  their  testator,  of  his  guardianship  of  the  said  Elizabeth,  and  on  the  19th  of 
July,  1816,  auditors  were  appointed  by  the  said  court,  to  settle  and  report  on  the 
said  accounts:  That  one  of  the  guardians  of  the  said  Elizabeth  appeared  before  the 
auditors  and  examined  the  said  account  with  the  auditors,  altered  some  of  the 
items  in  it,  charged  interest  on  monies  in  the  hands  of  the  guardian,  thereby  in- 
creasing the  balance  due  to  the  ward,  which  account,  so  altered  and  examined, 
•was  reported  to  the  said  court,  and  was  by  the  deqr*e  of  the  said  court  allowed  and 
confirmed,  and  the  same  remained  unappealed  from  and  unreversed  on  error,  which 
settlement,  report  and  decrees,  the  defendants,  after  protesting  that  there  are  no 
errors  in  the  same,  pleaded  in  bar  of  tiie  bill  and  of  the  account  and  discovery  there- 
by prayed. 

Bayard  and  J.  R.  Ingersoll,  for  the  complainant.  , 

D-wight  and  T.  Sergeant  for  the  defendants. 

"WASHINGTON,  J.  This  cause  having  been  set  down  to  be  argued  on  the  plea, 
the  allegations  contained  in  it  must  all  be  taken  as  true.  The  case  which  the  plea 
presents  is,  that  after  the  death  of  James  Darrach,  the  guardian,  whose  accounts  the 
bill  seeks  a  settlement  of,  his  executors  filed  in  the  Orphans'  Court  the  guardian- 
ship account  of  their  testator,  which  was  by  order  of  that  court  referred  to  auditors 
to  settle  and  report.  That  one  of  the  guardians  of  the  then  minor,  in  whose  right 
this  suit  is  brought,  who  had  been  previously  appointed  to  that  office  by  the  Or- 
phans' Court,  appeared  before  the  auditors,  and  examined  the  account  filed  by  the 
executors,  as  also  the  vouchers,  altered  some  of  the  items,  charged  interest  on  mo- 
nies in  the  hands  of  the  guardian  belonging  to  his  ward,  thereby  increasing  the 
balance  in  favour  of  the  ward,  and  that  the  account  thus  examined,  altered  and 
settled,  was  reported  by  the  auditors  to  the  Orphans'  Court,  where,  by  a  decree  of 
the  said  court,  it  was  allowed  and  confirmed,  and  that  the  said  decree  remains  un- 
appealed from  and  unreversed  on  error.  The  plea  further  alleges,  that  James  Darrach 
did  not,  in  his  lifetime,  nor  have  the  defendants  since  his  death,  received  any  mo- 
nies belonging  to  the  estate  of  the  plaintiff's  wife,  other  than  those  credited  in  the 
defendants'  account,  and  that  the  balance  due  on  that  account,  has  been  fully  paid 
and  satisfied. 

The  single  question  which  arises  upon  the  above  facts  is,  whether  the  account 
of  the  guardianship  of  James  Darrach,  which,  by  the  decree  of  the  Orphans'  Court 
was  allowed  and  confirmed,  is  conclusive  or  not,  so  as  to  be  a  bar  in  the  discovery 
and  relief  sought  to  be  enforced  by  this  bill  ? 

The  general  principles  of  law  in  respect  to  the  conclusiveness  of  the  judgments 
and  decrees  of  the  domestic  tribunals  of  the  county  are  well  settled,  and  perfectly 
intellig'ble.  A  judgment  or  decree  of  a  court  of  competent  jurisdiction,  directly 
upon  the  point,  is  conclusive  between  the  same  parties,  or  their  privies  upon  the 
same  matter  coming  directly  in  question  in  another  court  of  concurrent  jurisdic- 
tion. This  rule  is  founded  upon  considerations,  as  well  of  abstract  justice,  as  of 
public  policy,  which  forbid  the  litigation  of  any  matter  which  has  been  once  fairly 
determined  by  proper  and  competent  authority,  between  the  same  parties,  or  those 
svanding  in  the  relation  of  privies  to  them.  If  the  matter,  or  the  parties,  be  differ- 
ent, the  former  judgment  or  decree,  if  admitted  in  evidence  at  all,  as  in  particular 
cases  it  may  be,  can  be  so  only  us  prima  facie  evidence,  but  not  conclusive.  And 
so  extensive  and  universal  is  this  principle,  that  it  includes  the  judgment  or  deter- 
mination of  tribunals  having  competent  authority  to  decide,  whether  they  be  of  re- 
cord or  not.  Where  the  matter  adjudicated  is  by  a  court  of  peculiar  and  exclusive 
jurisdiction,  and  the  same  matter  comes  incidentally  before  another  court,  the  sen- 
tence of  the  former  is  conclusive  upon  the  latter,  as  to  the  matter  directly  decided, 
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signees  of  John  Evans  against  Michael  Withers^  jr.   should   not 
be  paid  first,  but  the  said  Michael  Withers,  jr's.  share  of  the  pro- 

not  only  between  the  same  parties,  but  against  strangers.  Duchess  of  Kingston's 
Case,  11  St.  Tr.  Stra.  481.  Uoug.  407.  2  H.  Blac.  416.  Harg.  Law  Tracts,  466. 
The  subjects  of  inquiry  then  in  the  present  case  are  :  Had  the  Orphan's  Court  ju- 
risdiction of  the  matter  on  which  they  made  their  decree  :  Is  that  the  same  matter 
•which  this  hill  seeks  to  litigate  in  this  court :  Are  the  parties  the  same,  or  in  pri- 
vity with  those  who  were  parties  in  the  Orphans'  Court :  And  lastly,  how  far  is  that 
decree  binding  on  the  plaintiff  in  consideration  of  the  infancy  of  Elizabeth  Knight 
at  the  time  it  passed  ? 

1.  By  the  act  of  assembly  of  1713  of  this  state,  "  For  establishing  the  Orphans' 
Court,"  they  are  declared  tojbe  courts  of  record,  with  power  to  call  before  them,  exe- 
cutors, administrators,  guardians  and  others  who  are  intrusted  with  or  accountable 
for,  property  real  or  personal  belonging  to  any  orphans,  and  cause  them  to  exhibit 
true  and  perfect  inventories  and  accounts  of  the  said  estate.     By  the  3rd  section  of 
this  act,  the  Orphans'  Court,  upon  complaint  being  made  that  any  person  having  the 
care  or  trust  of  a  minor's  estate  is  like  to  prove  insolvent,  or  shall  refuse  or  neglect 
to  exhibit  true  and  perfect  inventories,  or  to  give  full  and  just  accounts  of  the 
estates  come  to  their  hands  or  knowledge,  is  required  to  cause  such  guardian  or 
tutors  of  orphans,  or  minors,  to  give  such  security  as  the  court  may  think  proper. 
The  6th  section  provides  that  guardians  shall  not  be  liable  for  interest,  but  on  the 
surplusage  of  the  estate  remaining  in  their  hands  or  power,  belonging  to  the  minor, 
when  the  accounts  of  their  administration  are  or  ought  to  bs  settled  and  adjusted  before 
the  Orphans'  Court,  or  register  general  respectively.     The  8th  section  invests  that 
court  with  a  power  to  issue  attachments  for  contempt  against  those  who  have  been 
summoned  to  appear  therein,  and  to  enforce  obedience  to  their  warrants,  sentences 
and  orders  concerning  any  matter  cognizable  therein  as  fully  as  any  court  of  equity 
can  do,  the  party  aggrieved  by  any  final  sentence  of  the  said  court,  being,  by  the 
succeeding  section,  allowed  an  appeal  to  the  Supreme  Court.     The  llth  section 
declares  that,  when  any  minor  shall  attain  to  full  age,  if  the  person  intrusted  or 
concerned  for  him  as  before  mentioned,  shall  have  rendered  his  accounts  to  the 
Orphans'  Court  according  to  the  direction  of  this,  and  other  acts,  and  paid  the 
minor  his  full  due,  the  minor  shall  acknowledge  satisfaction  in  the  said  court,  and 
if  he  refuse  to  do  so,  the  court  is  required  to  certify  how  the  said  person  concern- 
ed has  accounted  and  paid,  which  shall  be  a  sufficient  discharge  of  the  guardian, 
&c.  who  shall  so  account  and  pay,  and  thereupon  his  bond  shall  be  delivered  up 
and  cancelled.     By  the  10th  section  of  the  act  of  1807,  where  the  personal  estate 
o*  a  minor  is  insufficient  for  his  maintenance  and  education,  the  Orphans'  Court  may 
allow  the  guardian  to  sell  so  much  of  the  real  estate  as  may  be  necessary  for  those 
purposes  ;  and,  in  a  note  to  Smith's  edition  of  the  laws,  vol.  1.  p.  87,  he  observes  that 
the  persons  directed  to  sell  are  most  commonly  obliged  by  the  acts  authorizing  the 
sale,  to  exhibit  their  accounts  for  settlements  in  the  Orphans'  Court. 

Upon  a  view  of  the  above  provisions  respecting  the  Orphans'  Court,  I  could  not 
entertain  a  doubt,  were  the  question  now  before  me  for  judgment  for  the  first 
time,  that  that  court  has  jurisdiction  to  settle,  and  to  allow,  and  confirm  the  accounts 
of  guardians,  and  finally  to  decide  upon  the  different  items  of  those  accounts,  sub- 
ject to  the  reversing  and  correcting  jurisdiction  of  the  Supreme  Court.  But  if 
this  point  were  at  all  doubtful,  I  take  it  to  be  settled  by  the  decision  of  the  Supreme 
Court  in  Picftards's  case,  6  Serg.  &  Jlaivle,  462.  That  case  came  on  upon  a  rule  to 
show  cause  why  the  ward  should  not  be  permitted  to  appeal  on  giving  security 
for  costs  only;  in  which  it  was  decided,  that  an  order  of  confirmation  by  the  Orphans' 
Court,  of  a  report  of  auditors  on  the  final  settlement  of  a  guardian's  account,  is  a 
final  decree,  but  that  that  court  has  no  authority  to  go  further,  and  to  decree  pay- 
ment of  a  balance  from  the  -ward  to  the  pjuardian  on  such  settlement.  "  It  is  going 
far  enough,"  observes  the  learned  jr.. '^e.  who  delivered  the  opinion  of  the  court, 
"to  say  the  confirmation  of  tne  account  shall  discharge  the  guardian,  without  di- 
rectly involving  the  ward  in  pei-Fxinal  liability."  It  is  added,  "  the  Orphans'  Court 
is  ex  officio  the  protector  of  tlv^  ward,  and  interferes  no  further  than  to  compel  the 
guardian  to  account  with  hirj." 

2.  The  next  inquiry  is,  whether  the  matter  decreed  by  the  Orphans'  Court,  is 
Ihe  same  which  this  bi'j  seeks  to  litigate  ?    Upon  this  subject  there  can  be  no 
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ceeds  of  his  father's  estate,  sold  by  his  administrators  under  an  or- 
der of  the  Orphans'  Court. 

The  facts,  as  they  appeared  in  a  case  stated,  were  these: 
A  certain  Matthew  Irwin  having  arrested  Michael  Withers,  jr. 
on  a  capias  ad  respondendum,  for  the  use  of  H.  B.  Griffiths, 
special  bail  was  entered  by  Christian  Sheek,  who  afterwards  took 
out  a  bail  piece  and  arrested  the  said  Michael  Withers,  jr.  there- 
on. At  the  request  of  Michael  Withers,  jr.,  his  brother,  John 
Withers,  undertook  to  indemnify  Sheek,  for  having  become  bail 
for  Michael,  provided  he  would  discharge  him  from  arrest  on  the 
bail  piece,  which  was  accordingly  done.  MichaelvA.  the  same  time 
promised  to  indemnify  John  for  the  engagement  he  had  entered 

doubt.  The  matter  presented  to  that  court  by  the  executors  of  James  Darrach,  for 
its  consideration  and  decision,  was  the  guardianship  accounts  of  the  testator,  of 
the  estate  of  his  ward,  Elizabeth  Knight.  That  account  was  referred  by  the  court 
to  auditors,  who  made  their  report,  stating  the  balance  due  by  the  defendant  to 
his  late  ward  ;  and  this  report  was  by  a  decree  of  the  court  allowed  and  confirmed. 
The  object  of  this  bill  is  to  open  that  account,  for  the  purpose  of  enabling  the 
plaintiff  to  surcharge  and  falsify  it  in  the  particulars  stated  in  the  bill.  The  prayer 
of  the  bill,  both  as  to  discovery  and  relief,  is  confined  to  that  object. 

3.  The  next  inquiry  is,  was  Elizabeth  Knight,  in  whose  right  the  plaintiff  claims, 
a  party  to  the  proceedings  in  that  court,  upon  which  the  decree  of  confirmation 
was  passed  ? 

The  plaintiff  states  that  her  guardian,  duly  appointed  by  the  Orphans'  Court,  ap- 
peared before  the  auditors,  litigated  the  account  presented  by  the  executors,  and 
by  objections  successfully  made  to  some  of  its  items,  increased  the  balance, 
w'hicli  was  finally  reported  and  decreed  in  favour  of  his  ward.  Will  it  be  doubted 
that  he  legally  represented  his  ward,  so  as  to  make  her  a  party  to  the  proceedings 
before  that  court  ?  By  the  7th  section  of  the  act  of  1713,  before  referred  to,  1 
Smith,  84,  the  Orphans'  Court  are  authorized  to  appoint  guardians,  next  friends  or 
tu.ors  over  minors,  who  shall  be  allowed  and  received,  without  further  admittance, 
to  prosecute  and  defend  all  actions  and  suits  relating  to  the  orphans  or  minors  in 
any  court  of  the  province. 

Lastly,  it  is  to  be  seen  how  far  the  decree  of  the  Orphans'  Court,  made  during 
the  minority  of  Elizabeth  Knight,  is  binding  upon  her,  or  upon  those  claiming  in  her 
right. 

The  general  rule  of  the  courts  of  equity  is,  that  no  decree  can  be  made  against 
an  infant,  without  giving  him  a  day  to  show  cause,  after  he  comes  of  age.  When 
he  is  plaintiff,  he  is,  unless  under  extraordinary  circumstances,  as  much  bound  by 
a  decree,  and  as  little  privileged  as  an  adult.  And  even  in  the  former  case,  he  will 
not  be  permitted  to  travel  into  the  account,  or  where  a  foreclosure  has  been  de- 
creed, to  redeem  by  paying  what  is  repor'ed  due,  but  is  only  allowed  to  show  an 
error  in  the  decree.  If,  at  law,  he  suffer  a  recovery,  he  is  so  far  bound,  that  he 
cannot  enter  on  the  land  until  he  has  reversed  the  judgment  upon  writ  of  error. 

It  is  probable  that,  in  this  case,  the  plaintiff,  in  right  of  his  wife,  might  be  per- 
mitted in  the  (h-plianiS  Court  to  show  cause  against  the  decree  of  that  court,  ren- 
dered during  lu-r  infancy,  by  showing  specific  errors  in  the  account ;  or  that  the 
subject  might  be  re-examined  in  the  Supreme  Court  by  appeal  or  writ  of  error. 
As  to  this  niatu  r,  however,  it  would  not  become  me  to  give  an  opinion.  But  it  is 
clear  to  my  mind,  beyond  all  question,  that  the  correctness  of  the  decree  of  the  Or- 
phans' Court  cannot  be  examined  into  by  this  court,  which  can  only  claim  to  exer- 
cise a  concurrent  jurisdiction,  to  compel  guardians  to  settle  their  accounts,  where 
the)  luve  not  done  so  before  some  other  competent  forum. 

The  plea  therefore  averring  that  the  balance  decreed  by  the  Orphans'  Court  has 
been  paid,  and  relying  upon  that  decree  in  bar  of  the  other  parts  of  the  bill,  is, 
what  I  protests  to  be,  an  answer  to  the  whole  bill ;  and  consequently  I  must  de- 
cree the  bill  to  be  dismissed  with  costs,  but  without  prejudice  to  any  remedy  which 
the  plaintiff  may  think  tit  to  pursue  elsewhere. 
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into  on  his  behalf.  Christian  Sheek  having  been  sued  as  special 
bail  of  Michael  Withers,  jr.  and  compelled  to  pay  the  debt  inte- 
rest and  costs,  brought  suit  against  John  Withers  on  his  promise 
of  indemnity  in  the  Common  Pleas  of  Lancaster  county,  to  Ja- 
nuary term,  1813,  obtained  judgment  and  issued  an  execution 
against  him.  Of  this  judgment  and  execution  John  Withers 
gave  notice  to 'Michael  Withers,  jr.  and  requested  him  to  pay  the 
money.  Michael  acknowledged  the  obligation  he  was  under  to 
pay  the  money,  but  his  embarrassments  prevented  hfm  from  doing 
so.  John  Withers,  the  father  of  Michael  and  John,  died  in  De- 
cember, 1813,  as  was  supposed  for  some  time,  intestate,  leaving  nine 
'children.  John  and  Jacob  Withers  took  out  letters  of  adminis- 
tration on  their  father's  estate,  and  on  the  22d  of  March,  1814, 
the  Orphans'  Court  of  Lancaster  county  granted  an  order  to  the 
administrators  to  sell  such  parts  of  the  real  estate  as  the  heirs  had 
declined  taking  at  the  appraisement.  On  or  about  the  first  of 
•flpril  following,  it  was  agreed  between  John  and  Michael,  that 
John  should  pay  off  the  judgment  obtained  against  him  by  Sheek, 
and  to  indemnify  himself,  retain  the  amount  of  it  out  of  Michael's 
share  of  the  proceeds  of  his  father's  estate,  when  the  sale  should 
take  place.  In  pursuance  of  this  agreement,  John,  on  the  5th  of 
July,  1814,  paid  to  the  sheriff  the  sum  of  one  thousand  two  hun- 
dred and  sixty  dollars  and  seventy-three  cents,  the  amount  of  the 
debt,  interest  and  costs  indorsed  upon  the  execution.  In  conse- 
quence of  the  wish  of  the  heirs  of  John  Withers,  deceased,  that 
the  property  should  not  be  sold,  and  the  discovery  of  a  paper  pur- 
porting to  be  his  will,  the  sale  did  not  take  place  at  the  time  ap- 
pointed; but  some  time  afterwards,  the  heirs,  (some  of  whom  were 
the*  devisees)  of  John  Withers,  agreed  to  consider  the  will  as  a 
nullity  and  that  he  had  died  intestate.  Part  of  the  real  estate  was 
then  sold  and  applied  to  the  payment  of  debts  and  the  residue  was 
sold  in  the  year  1821.  The  money  produced  by  the  sale  was  paid 
into  court,  to  be  applied  as  the  court  should  direct.  Michael 
Withers,]?  was  insolvent. 

On  the  4th  of  October,  1811,  John  Evans,  obtained  a  judgment 
against  Michael  Withers,  jr.  for  one  thousand  eight  hundred  and 
thirty-eight  dollars  and  forty-five  cents,  the  greater  part  of  which 
he  discharged. 

On  the  8th  of  Jlugust,  1815,  Evans  assigned  the  residue  of  this 
judgment  to  Michael  Withers  and  Samuel  Eshelman,  the  latter 
of  whom  survived  the  former. 

The  facts  set  forth  in  the  case  stated,  so  far  as  they  depended  upon 
parol  evidence,  were  derived  solely  from  the  deposition  of  Mi- 
chael Withers,  jr.,  to  whose  testimony  the  counsel  for  Eshelman 
objected,  on  the  ground  that  he  was  interested,  notwithstanding  he 
had  been  released  by  John  Withers.  This  deposition  was  read 
on  the  argument  in  this  court;  and  contained  some  matters  not 
mentioned  in  the  case;  but  it  is  not  necessary,  in  order  to  under- 
stand the  opinion  of  the  court,  that  they  should  be  here  stated. 
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The  amount  of  the  share  of  Michael  Withers,  jr.  remaining  in 
court  was  about  seven  hundred  dollars,  which  Samuel  Eshehnan 
claimed  to  have  applied  to  the  satisfaction  of  his  judgment,  while 
John  Withers  claimed  it  under  the  agreement  with  his  brother 
Michael. 

The  Orphans'  Court  decided,  "  that  John  Withers  had  no  lien 
for  the  amount  of  his  claim,  and  that  the  judgment  of  Evans  for 
the  use  of  Samuel  Eshelman,  was  entitled  to  payment  in  prefer- 
ence." 

From  this  decree  John  Withers  entered  an  appeal  to  the  Supreme 
Court. 

Hopkins,  for  the  appellant.  When  John  Withers  paid  the  money, 
for  which  he  had  been  sued,  in  consequence  of  his  engagement  to  in- 
demnify the  bail  of  his  brother  Michael,  he  had  a  meritorious  claim 
against  Michael,  which  Michael  directed  him  to  satisfy  out  of  his 
share  of  the  proceeds  of  the  sale  of  his  father's  real  estate,  which 
was  to  come  into  the  hands  of  John,  as  one  of  the  administrators 
of  his  father.  Michael  was  entitled  to  one  ninth  of  his  father's 
real  estate,  and  had  a  right  to  dispose  of  it  as  he  thought  proper. 
Evans3  judgment  against  him  was  entered  on  the  4th  of  October, 
1814,  prior  to  which,  viz.  on  the  1st  of  «#/?rz7,  1814,  Michael  had 
agreed  with  John  to  appropriate  his  share  of  the  proceeds  to  the 
payment  of  John's  claim  against  him.  Though  the  land  was  not 
actually  sold  until  long  afterwards,  yet  it  was  to  be  considered  as 
money  from  the  time  this  agreement  was  made.  The  children 
had  previously  refused  to  take  their  father's  land  at  the  appraise- 
ment, and  the  Orphans'  Court,  at  their  request,  granted  an  order  of 
sale.  Michael  was  the  absolute  owner  of  his  share.  That  share 
was  to  be  money,  and  therefore  the  fund  out  of  which  it  was* to 
be  raised  was  money.  Land  agreed  to  be  sold  is  considered  as 
money.  Yohe  v.  Barnet,  1  Binn.  358.  2  Powell  on  Cont.  83.  If 
the  agreement  had  been  in  writing,  then  no  doubt  it  would  have 
been  good  against  a  subsequent  judgment  creditor,  and  yet  the 
writing  would  have  been  no  more  a  conveyance  of  the  legal  estate, 
than  the  parol  agreement.  .The  legal  estate  was  not  necessary  to 
make  the  appropriation  valid.  This  court  uniformly  proceeds  ac- 
cord ing  to  the  rules  of  equity,  and  equity  considers  an  executory  con- 
tract as  executed,  from  the  time  theagreement  isexecuted.  Powel  on 
Cont.  55,  56.  M'Call  v.  Lenox,  9  Serg.  $•  Rawle,  302.  The  statute 
of  frauds  cannot  alfect  this  case.  On  the  faith  of  this  agreement, 
John  Withers  paid  money  to  Christian  Sheek,  the  bail  of  his  bro- 
ther Michael,  who  had  obtained  judgment  and  taken  out  execu- 
tion against  John,  upon  his  engagement  to  indemnify  him  as 
the  bail  of  Michael.  It  was  a  parol  Agreement  carried  into  com- 
plete effect  on  one  side  by  payment  of  the  full  consideration  mo- 
ney, and  is  not  affected  by  the  statute  of  frauds.  From  the  time  of 
making  the  agreement  Michael  was  trustee  for  his  brother  John. 
Chancery  would,  under  the  circumstances  of  this  case,  decree  the 
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execution  of  the  agreement.     2  Fonb.  49,  note  c.     2  Vern.  151. 

1  Powel  on  Cont.  292.     1  Made/.  Ch.  301,  302      3  Atk.  4. 

4.   If  Michael  had  sued  John  for  one-ninth  of  the  proceeds  of 
his  father's  estate,  John  might  have  set  off  this  deht.  Jeffs  v.  Wood, 

2  P.  Wms.  129.     Wain's  assignees  v.  Bank  of  North  America, 
S  Serg.  fy  Rawle,  77.     The  judgment  creditor  has  no  hetter  right 
than  Michael,  against  whom  the  judgment  was  obtained.      It  was 
subsequent  to  the  agreement,  and  bound  the  right  of  Michael  such 
as  it  was,  at  the  time,  and  this  right,  was  subject  to  the  agreement. 
The  case  of  Finch  v.  The  Earl  of  Winchelsea,  is   much  to  the 
purpose,  t/2.  agreed  to  convey  land  to  B.  for  a  valuable  considera- 
tion, and  then  confessed  a  judgment  to  C.     The  agreement  shall 
be  preferred  to  the  judgment;   the   money  paid   was  an   adequate 
consideration.   Foster  v.  Foust,  2  Serg.  4*  Rawle,  11,  went  upon 
similar  principles.     It  is  no  objection  that  the  judgment   creditor 
had  no  notice  of  the  agreement,  for  he  was  not  entitled  to  notice. 

Park,  contra.  An  execution  was  issued  on  Evans*  judgment 
against  Michael  Withers,  jun.  which  was  returnable  to  November, 
Term,  1814,  and  was  returned,  levied  on  his  share  of  his  father's 
real  estate,  and  on  a  house  of  his  own.  On  the  8th  of  ^August, 
1815,  this  judgment  was  assigned  to  Michael  Withers,  sen.  and 
Samuel  Eshelman,  the  sum  then  remaining  due  upon  it  being 
about  equal  to  the  share  of  Michael  Withers,  jun.  of  the  proceeds 
of  sale,  remaining  in  the  Orphans'  Court.  Of  the  parol  agreement 
nothing  was  heard  until  the  month  of  January*  1824,  when  ap- 
plication was  made  to  the  Orphans'  Court,  to  permit  John  Withers 
to  retain  the  money,  in  order  to  satisfy  his  claim.  The  only  evi- 
dence of  this  agreement,  is  that  of  Michael  Withers,  jun.  himself, 
who  was  not  a  competent  witness,  notwithstanding  he  was  releas- 
ed. But  if  he  was  competent,  he  does  not  fix  the  time  when  the 
agreement  was  entered  into,  with  any  degree  of  certainty.  He 
contradicts  himself,  first  saying  that  the  agreement  was  entered  in- 
to after,  and  then  before,  John  paid  the  money.  On  the  whole  it 
is  by  no  means  clear,  that  the  agreement  was  prior  to  the  judg- 
ment. Supposing  it,  however,  to  have  been  prior,  the  judgment 
must  prevail.  This  agreement  was  kept  secret  for  ten  years,  and 
being  by  parol,  it  can  have  no  effect  in  law  or  equity,  against  a 
judgment  creditor,  who  stands  upon  much  higher  ground  than  the 
defendant  in  the  judgment.  He  has  at  least  an  equal  equity,  and 
having  the  law  also  with  him,  he  must  prevail  against  one  who  has 
only  equity.  1  Fonb.  38.  2  Fonb.  147,  note. 

There  was  not  even  a  parol  agreement  for  the  conveyance  of 
the  land;  but  merely  an  agreement  that  when  the  land  was  sold, 
John  Withers  should  be  paid  out  of  the  proceeds  of  the  sale.  It 
was  at  that  time  in  every  respect  land,  and  remained  so,  until  it 
was  sold.  Ferree  v.  The  Commonwealth,  8  Serg.  8?  Rawle,  312. 
Whatever  operation  this  agreement  might  have  between  the  par- 
ties to  it,  it  could  not  affect  strangers;  the  chancellor  would  pro- 
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bably  decree  the  execution  of  it  as  regards  them,  hut  not  to  the  pre- 
judice of  a  third  person,  without  notice.  The  parol  agreement, 
it  cannot  be  seriously  contended,  (though  the  argument  seems  to 
go  that  length)  has  greater  validity  than  an  unrecorded  mortgage, 
and  it  has  been  decided  that  an  unrecorded  mortgage  shall  not  pre- 
vail against  a  subsequent  judgment  creditor.  Semple  v.  Burd,  7 
Serg.  Sf  Rawle,  286.  One  who  advances  money  upon  the  credit  of  a 
judgment,  holds  the  position  of  a  mortagee  or  purchaser,  who  is 
not  affected,  even  by  a  parol  sale  of  the  land,  when  the  money  has 
been  paid,  and  possession  delivered,  unless  he  has  had  notice  of  the 
sale.  Lessee  of  Billing  ton  v.  Welsh,  5  Binn.  129.  7  Serg.  <£*  Rawle, 
64.  Still  less  can  he  be  affected  by  a  prospective  appropriation  of 
the  proceeds  of  the  land,  when  it  shall  be  sold. 

Reply.  Michael  Withers,  was  a  competent  witness.  John  had 
released  him,  and  he  remained  liahle  to  Evans's  judgment.  He 
therefore  testified  against  his  interest;  for  his  evidence  tended  to 
deprive  the  assignees  of  Evans  of  this  money,  which  would  have 
discharged  the  judgment.  Taking  the  whole  of  his  deposition  to- 
gether, it  was  clearly  proved  that  the  agreement  was  prior  to  the 
judgment,  and  if  so,  it  must  prevail.  It  is  not  denied  that  a  pur- 
chaser without  notice,  from  a  trustee,  shall  hold  the  land  discharged 
of  the  trust;  but  a  judgment  creditor  is  not  a  purchaser,  and  has 
never  been  held  in  Pennsylvania,  to  stand  on  the  same  ground. 
The  case  cited  from  7  Serg.  fy  Rawle,  286,  differed  from  this;  it 
was  that  of  an  unrecorded  mortgage,  which  is  declared  by  an  act 
of  assembly  to  be  of  no  validity.  John  Withers  was  in  effect  a 
purchaser  who  had  paid  the  whole  consideration. 

The  opinion  of  the  court  was  delivered  by 

DUNCAN,  J.  I  refer  to  the  case  stated  on  the  appeal,  for  the 
facts,  and  on  that  statement,  proceed  to  give  the  opinion  of  the 
court. 

The  interest  of  Michael  Withers  in  his  father's  lands,  until  it 
was  sold  by  the  administrators,  continued  real  estate.  It  was  not 
possible  by  mere  words  to  convert  it  into  personal  property  so  as 
to  affect  the  lien  of  any  third  person;  the  judgment  of  Evans  as- 
signed to  Eshelman  bound  it  at  law. 

Nothing  could  be  more  pernicious  than  cases  of  parol  trust  or 
secret  understandings,  and  nothing  could  be  more  secret  than  the 
trust  set  up  by  appellant,  for  it  is  not  only  not  reduced  to  writing, 
but  there  is  no  witness  to  prove  it,  except  Michael  Withers  him- 
self. There  would  be  no  safety,  if  these  secret  acts  between  bro- 
thers, locked  up  in  their  own  breasts,  relative  to  their  father's 
estate,  should  prevail  against  bona  fide  judgments  by  strangers. 

If  this  claim  can  be  supported,  it  must  be  because  a  trust  was 
created,  for  no  legal  estate  passed ;  and  if  such  a  trust  were  to 
prevail,  it  would  be  repealing  the  act  of  frauds  and  perjuries, 
which  enacts  that  no  estate  or  interest  in  land  shall  be  created  by 
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parol  only,  and  no  trust  can  be  raised  by  mere  words,  unless  where 
it  is  raised  by  the  act  and  operation  of  law.  A  departure  from  the 
wholesome  provisions  of  the  clear  and  positive  enactments  of  that 
act,  of  which  it  has  been  said  by  English  jurists,  that  every  line 
of  it  deserved  a  subsidy,  has  been  regretted;  and  judges,  instead 
of  extending  the  exceptions,  are  drawing  in  and  conforming  to  the 
statute.  It  must  be  conceded,  that  at  law  no  interest  in  the  land 
passed  to  John  Withers.  Although  the  seventh  section  of  the  sta- 
tute of  frauds,  which  enacts  that  all  declarations  or  confessions  of  trust 
or  confidence  of  any  lands,  &c.,  shall  be  manifested  and  proved  by 
some  writing,  is  not  incorporated  in  our  law,  yet  in  substance  it 
is  comprehended  in  the  first  section  of  the  act: — "No  interest  in 
land,  either  in  law  or  equity,  shall  pass  by  parol  only,  any  consi- 
deration for  making  the  agreement  to  the  contrary  notwithstand- 
ing, except  for  a  term  not  exceeding  three  years;  nor  except  by 
deed  or  note  in  writing  signed  by  the  party,  or  by  the  act  and 
operation  of  law."  Trusts  arising  by  act  and  operation  of  law,  are 
where  trust  money  has  been  laid  out  in  lands,  or  where  one  man 
pays  the  money  and  the  conveyance  is  to  another.  These,  and 
cases  falling  within  the  same  reason,  are  the  only  cases  of  resulting 
trusts  by  act  and  operation  of  law,  which  are  within  the  exception 
in  the  act  of  assembly.  Wallace  v.  Ditffield,  2  Serg.  <$*  Rawle, 
521.  To  raise  a  trust  by  act  and  operation  of  law,  an  actual  pay- 
ment by  cestui  que  trust  must  be  shown  to  have  been  \<  ade  at 
the  time  of  the  purchase.  Stiner  v.  Stiner,  5  Jo/ins.  Ch>  Rep  1. 
Cases  of  fraud  are  always  exceptions  between  the  parties  to  the 
fraud. 

It  is  said,  that  these  brothers  had  a  right  to  enter  into  the  agree- 
ment, that  one  who  had  advanced  money  for  the  other,  should  be 
paid  out  of  the  father's  descended  estate,  because  no  other  right 
had  then  interfered.  So  they  had,  but  these  agreements,  to  have 
a  binding  effect  on  others,  must  be  in  the  mode  pointed  out  by  the 
law,  and  if  they  are  not,  they  cannot  bind  the  legal  rights  of  others. 
They  cannot  deprive  a  creditor  of  the  security  he  has  obtained,  by 
an  agreement  which  the  law  says  shall  pass  no  interest  in  the  land; 
and  where  the  application  is  made  to  a  court  of  chancery,  that  court 
never  would  grant  relief  to  such  secret  trust  as  this,  nor  take  a 
plank  from  a  creditor.  It  is  further  said,  this  was  a  pledge.  I 
know  of  no  effectual  pledge  of  land  but  a  mortgage  No.v,  if  this 
'had  been  a  mortgage,  the  law  requires  it  to  bt*  published  by  record; 
thus  showing  that  the  law  will  not  tolerate  a  secret  pledge  of  land. 
Make  the  most  of  John  Withers'  case,  the  agreement  was  a  security 
for  indemnity,  by  parol,  on  land.  The  land  was  not  in  his  hands 
further  than  as  he  was  the  instrument,  the  attorney,  the  officer, 
of  the  law,  to  make  sale.  The  accident  of  his  being  co-heir  makes 
no  difference, — the  same  consequence  must  arise  if  the  party  was 
a  stranger.  The  equity  of  the  judgment  creditor,  is  not  only  equal 
to  that  of  the  appellant,  but  it  is  superior:  he  has  both  the  law  and 
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equity  on  his  side,  and  must  prevail.    This  principle  is  so  familiar, 
that  it  would  be  a  waste  of  time  to  cite  authorities  to  prove  it. 

The  object  of  all  registering  acts  is  to  protect  third  persons,  but 
not  to  enable  the  parties  themselves  to  set  it  up  against  their  own 
acts.  In  England,  where  title  deeds  are  deposited  with  an  agree- 
ment to  mortgage,  this  has  been  treated  in  the  light  of  an  equita- 
ble mortgage.  But  it  is  apprehended,  that  one  who  purchases  in 
a  register  county,  without  notice  of  the  deposit  and  agreement, 
would  be  protected.  He  certainly  would  here.  An  unrecorded 
mortgage  will  not  prevail  against  a  subsequent  judgment.  It  would 
be  a  matter  of  astonishment  to  find  the  la\\  so  inconsistent,  as  that 
a  man  who  has  obtained  a  formal  mortgage  which  he  neglects  to 
record,  should  be  postponed  to  a  subsequent  judgment;  and  yet 
that  a  parol  agreement,  known  only  to  the  contracting  parties, 
and  established  only  by  the  oath  of  one  of  them,  should  prevail 
against  such  judgment.  If  it  was  in  writing  it  could  not,  or  the 
registering  act  is  a  dead  letter.  That  it  should  be  set  up  as  a  parol 
agreement,  and  obtain  because  it  was  not  reduced  to  writing,  if 
when  it  had  been  reduced  to  writing,  but  not  recorded,  it  would 
be  void,  would  be  an  obliquity  not  to  be  found  in  the  law. 

I  am  opinion,  that  the  decree  of  the  Orphans'  Court  should  be 
affirmed. 

Decree  affirmed. 


May,  1826.]  OF  PENNSYLVANIA.  195 


[LANCASTER,  JUNE,  3,  1826.] 

BAILEY,  Administratrix  of  BAILEY,  against  BAILEY,  for 
the  use  of  the  Executors  of  NEILL. 

IN  ERROR. 

In  an  action  on  a  promissory  note  against  the  administrator  of  the  drawer,  the  de- 
fendant may,  under  the  plea  of  payment  with  leave  to  give  the  special  matter  in 
evidence,  prove,  that  as  administrator  he  had  assigned  to  the  plaintiff  the  note  of 
a  third  person,  of  greater  amount  than  the  claim  of  the  plaintiff,  and  that  the 
amount  of  the  note  thus  assigned,  had  been  paid  to  the  plaintiff. 

Where,  in  an  action  against  an-administrator,  on  a  promissory  note  of  the  intestate, 
none  of  the  pleas  deny  that  the  defendant  has  personal  assets  to  satisfy  the  plain- 
tiff's claim,  the  defendant  cannot  give  in  evidence,  a  record  of  the  Orphans'  Court, 
showing  that  on  a  valuation  and  appraisement  of  the  real  estate  of  the  intestate, 
the  plaintiff  who  was  his  brother,  took  it  at  the  appraisement,  giving  security  to 
the  other  heirs. 

It  is  settled  law,  that  the  acknowledgment  of  a  debt,  subsisting  at  the  time  of 
the  acknowledgment,  is  sufficient  evidence  from  which  to  infer  a  promise  to  pay, 
and  to  take  the  case  out  of  the  act  of  limitations;  unjgssit  be  accompanied  by 
words  or  explanations  inconsistent  with  such  a  promise.  A  letter,  therefore, 
written  by  defendant,  asserting  that  there  was  once  a  debt,  that  it  had  been  paid, 
and  explaining  how  it  had  been  paid,  will  not  take  the  case  out  of  the  act  of  li- 
mitations, even  if  it  can  be  proved  that  the  defendant  was  mistaken  in  supposing 
it  had  been  satisfied  in  the  manner  alleged. 

In  an  action  on  a  promissory  note  against  the  administrator  of  the  drawer,  a  state- 
ment filed  under  the  act  of  2 1st  of  March,  1806,  setting  forth  a  copy  of  the  note 
and  claiming  the  principal  and  interest  due  upon  it,  is  sufficient,  without  averring 
a  promise  to  pay  by  either  the  intestate  or  the  defendant. 

SEVERAL  bills  of  exceptions  to  the  opinion  of  the  court  below, 
both  upon  points  of  evidence,  and  in  their  charge  to  the  jury,  being 
returned  with  the  record  of  this  case  on  a  writ  of  error  to  the  Dis- 
trict Court  of  the  city  and  county  of  Lancaster,  the  questions 
growing  out  of  them  were  argued  in  this  court  by  Jenkins  for  the 
plaintiff  in  error,  and  by  Jacobs  and  Porter  for  the  defendants  in 
error. 

The  opinion  of  the  court,  which  fully  states  the  points  decided, 
and  the  facts  connected  with  them,  was  delivered  by 

TILGHMAN,  C.  J.  This  action  was  brought  by  John  Bailey 
(for  the  use  of  the  executors  of  Thomas  Neill,  deceased,)  against 
Jinn  Bailey,  administratrix  of  Thomas  Bailey,  deceased,  on  a 
promissory  note  for  eight  hundred  and  sixty-four  dollars  and 
twenty-three  cents,  drawn  by  the  said  Thomas  Bailey,  dated  the 
7th  of  •flugust,  1806,  payable  to  the  said  John  Bailey,  four 
months  after  date.  On  the  19th  of  July,  1820,  John  Bailey  as- 
signed all  his  right,  title,  and  interest  to  the  said  note,  to  Robert 
Cathcart  and  Lewis  Neill,  executors  of  Thomas  Neill,  deceased. 
The  plaintiff  filed  a  statement,  setting  forth  a  copy  of  the  note,  and 
claiming  the  principal  and  interest  due  on  it.  The  defendant 
pleaded  non  assumpsit,  payment  with  leave  to  give  the  special 
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n  atter  in  evidence,  a  set-off,  and  the  act  of  limitations.  This  ac- 
tipn  was  brought,  in  the  year  1S22.  Several  bills  of  exception  to 
evidence,  are  placed  on  the  record,  and  also  exceptions  to  the 
charge  of  the  court.  These  exceptions  were  taken  by  the  counsel 
for  the  defendant.  The  first  bill  of  exceptions  is,  to  the  opinion  of 
the  court,  in  permitting  certain  letters  between  Lewis  Neill,  and 
»flnn  Bailey,  (the  defendant)  to  be  read  in  evidence.  As  the  de- 
fendant's counsel  said  nothing  in  support  of  this  exception,  it  is 
considered  as  relinquished. 

The  second  bill,  is  to  the  opinion  of  the  court,  in  rejecting  the 
following  evidence  offered  by  the  defendant,  viz.  a  promissory 
note  from  James  Galbraith  arid  Samuel  S.  Galbraith  to  Thomas 
Bailey,  for  one  thousand  dollars,  dated  the  12th  of  May,  1805, 
payable  twelve  months  after  date,  assigned  by  John  Greer  and 
Samuel  S.  Galbraith,  administrators  of  Thomas  Bailey ,  to  John 
Bailey,  the  7th  of  July,  1809,  and  the  receipt  of  John  Bailey, 
indorsed  on  the  same,  dated  the  llth  of  Jlpril,  1810.  The  coun- 
sel for  the  defendant  contended,  that  this  was  special  matter,  ad- 
missible in  evidence,  under  the  plea  of  payment  with  leave,  &c. 
and  I  am  of  opinion  that  it  ought  to  have  been  admitted. 

The  plaintiff  John  Bailey  had  a  demand  against  the  estate  of  his 
brother  Thomas  Bailey.  The  administrators  of  Thomas  Bailey 
alleged  that  this  demand  was  satisfied,  and  to  prove  it,  they  offered 
to  show,  that  they,  as  administrators  of  Thomas  Bailey,  had  as- 
signed to  John  Bailey,  another  note  to  a  greater  amount  than  the 
claim  of  John  Bailey  in  this  suit,  and  that  this  last  mentioned 
note  had  been  paid  to  John  Bailey.  This,  though  not  a  direct 
payment  of  the  note  on  which  this  action  was  founded,  was  cer- 
tainly important  evidence,  from  which  satisfaction  of  the  said  note 
might  be  inferred,  unless  the  transaction  was  explained  by  John 
Bailey  in  a  manner  which  took  off  the  force  of  the  presumption. 
The  least  that  can  be  said  of  i»,  is,  that  though  not  conclusive,  it 
was  pertinent  evidence.  There  was  error,  therefore,  in  the  rejec- 
tion of  it. 

The  third  bill  of  exceptions,  is  to  the  opinion  of  the  court,  in 
rejecting  the  following  evidence  offered  by  the  defendant,  that  is  to 
say;  a  record  of  the  Orphans'  Court  of  Lancaster  county,  contain- 
ing an  inquisition  upon  the  estate  of  Thomas  Bailey,  who  died  in- 
testate, leaving  a  widow  (Jinn  Bailey,  the  defendant,)  one  bro- 
ther (John  the  plaintiff,  in  whose  name  this  suit  is  brought,)  five 
sisters  all  living,  and  a  niece,  the  Jaughier  of  another  sister  de- 
ceased. The  inquest  made  a  valuation  of  the  real  estate,  and  found, 
that  it  could  not  be  divided  without  prejudice,  whereupon  it  was 
so  proceeded,  that  the  whole  of  the  said  real  estate  was  taken  by 
John  Bailey  at  the  valuation  aforesaid,  who  gave  security  for  pay- 
ment of  their  respective  parts,  to  the  widow  and  heirs  of  Thomas 
Bailey.  It  is  difficult  to  conceive,  how  this  transaction  can  be  so 
connected  with  the  note  on  which  this  suit  was  brought,  as  to  be 
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evidence  for  the  defendant.  The  plaintiff's  demand  was  against 
the  defendant,  as  surviving  administratrix  of  her  deceased  husband 
Thomas  Bailey — none  of  her  pleas  denied  that  she  had  personal 
assets  sufficient  to  satisfy  the  plaintiff,  and  those  assets  were  the  pro- 
per fund  from  which  the  plaintiff's  demand,  if  proved,  was  to  be 
paid.  But  by  some  inference  drawn  from  this  record,  she  would 
now  turn  him  round  to  the  real  estate  of  Thomas  Bailey  for  satis- 
faction. This  she  has  no  right  to  do.  He  may  look  to  her  in  the 
first  instance  for  payment.  And  it  is  for  the  interest  of  the  heirs 
of  Thomas  Bailey,  that  the  defendant  should  be  first  resorted  to, 
because  she  has  all  the  papers  of  the  deceased  in  her  possession, 
and  has  the  best  means  of  knowing  whether  the  plaintiff's  de- 
mand has  been  satisfied.  If  John  Bailey,  after  taking  his  bro- 
ther's estate  at  the  appraised  value,  had  been  sued  by  any  of  the 
heirs,  for  their  shares  of  the  money,  and  could  make  it  appear  that 
there  were  outstanding  debts  of  Thomas  Bailey,  for  which  the 
lands  were  liable,  I  do  not  say  that  he  might  not  have  had  relief, 
but  that  is  quite  different  from  the  case  before  us.  I  do  not  see 
how  the  evidence  offered  by  the  defendant  is  applicable  to  any  of 
the  issues  joined  in  this  cause,  and  am  therefore  of  opinion  that  it 
was  not  evidence. 

Several  errors  assigned,  and  numbered  two,  three,  and  four,  are 
reducible  to  one  point;  that  is,  the  opinion  of  the  court  on  the  ef- 
fect of  several  letters  from  the  defendant  to  Lewis  Neill,  as  to  tak- 
ing the  case  out  of  the  act  of  limitation.  Before  I  examine  these 
letters,  I  will  state  what  I  consider  as  settled  law,  as  to  the  effect 
of  acknowledgment  by  a  debtor,  who  has  pleaded  this  act  in  bar 
of  the  plaintiff's  action.  The  acknowledgment  of  a  debt  subsisting 
at  the  time  of  the  acknowledgment,  is  sufficient  evidence  to  infer  a 
promise  to  pay,  and  consequently  to  take  the  case  out  of  the  act  of 
limitations,  unless  such  acknowledgment  be  accompanied  with 
words,  or  explanations,  inconsistent  with  a  promise  to  pay  the 
debt.  This  is  the  sum  and  substance  of  the  law,  laid  down  by  this 
court  in  various  cases  without  deviation,  in  proof  of  which  I  will 
refer  to  three  late  decisions:  Fries  v.  Boisselet,  9  Serg.  4*  Rawle, 
128,  Hudson  v.  Carey ',  11  Serg-  Sf  Rawle,  10,  and  Eckert  v. 
Wilson,  in  which  the  opinion  of  the  court  was  delivered  at  Lan- 
caster, at  May  Term,  1825,  and  is  not  yet  reported.*  I  will  add, 
that  I  believe,  the  principle  held  by  us,  is  in  accordance  with  the 
opinions  of  the  Supreme  Courts  of  the  United  States,  of  New 
York,  and  of  most  other  states  in  the  Union.  The  letters  of 
Mrs.  Bailey  are  next  to  be  considered.  Her  first  letter,  dated  the 
9th  of  May,  1821,  was  in  answer  to  one  from  Lewis  Neill,  dated 
the  7th  of  •April,  1821,  in  which  he  gave  her  the  first  information 
of  his  claim.  She  tells  him,  "that  she  is  much  surprised  at  the 
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contents  of  his  letter,  as  she  always  understood,  all  demands  of 
Mr.  John  Bailey  were  settled,  by  Thomas  Bailey's  two  other 
administrators   (Greer  and  Galbraith,}  and   that  she  thinks,  a 
note  existing  in  silence,  so  many  years,  is  very  strange."     There 
is  certainly  nothing  which  looks  like  an  acknowledgment  of  an 
existing  debt,  in  this  letter.     Its  whole  scope  is  to  the  contrary. 
Her  next  letter  is  dated  July  10, 1821.     She  there  tells  Mr.  Neill, 
"  that  she  is  well  satisfied,   there  was  a   final  settlement  between 
her  husband  and  his  brother  John  Bailey,  not  more  than  a  month 
before  his  death,  when  her  husband  gave  his  note  to  his  brother, 
for  the  balance  due  to  him,  and  that  sometime  after  her  husband's 
death,  the  two  administrators,  Mr.  Greer  and  her  brother  Samuel 
Galbraith  gave  John  Bailey an  assignment  of  a  note  as  payment 
of  his  note  against  his  brother's  estate,  the  amount  of  which  as- 
signed note  he  received  and  receipted  for,  in  Jlpril,  1810,  (one 
thousand  two  hundred  and  ninety-six  dollars)   which  note   she 
holds,  with  his  receipt  in  full."     In  a  subsequent  part  of  the  letter 
she  says,  "'  I  never  took  an  active  part  in  settling  the  estate,  nor 
was  there  ever  any  thing  in  my  hands  to  pay  with,  nor  would  I 
think  myself  justifiable,  in  paying  accounts  twice       I  do  not  wish 
to  deceive  you,  Mr.  Neill;  I  consider  his  note  paid.'1     Now  surely 
this  whole  letter  is  inconsistent  with  a  promise  to  pay.     The  wri- 
ter asserts,  that  though  there  was  once  a  debt,  it  had  been  paid, 
and  tells  how  it  was  paid.     This  is  in  direct  contradiction  either 
of  an  existing  debt,  or  a  promise  to  pay  it.     The  plaintiff's  coun- 
sel has  indeed  attempted  a  distinction,  by  which  he  would  take 
this  case  out  of  the  principle  so   often  recognised  by  this  court. 
He  says,  that  the  defendant   having  acknowledged  that  the  debt 
once  existed,  and  mentioned  the  manner  in  which  it  was  satisfied, 
it  must  be  presumed,  that  she  promised  to  pay,  if  it  could  be  pro- 
ved that  she  was  mistaken  in  her  supposition  that  it  was  satisfied 
in  the  way  she  alleged.     I  do  not  feel  the  force  of  this  distinction. 
The   question  is,  was  there  any  thing  in  the  letter,  inconsistent 
with  a  promise  to  pay?  And  I  must  confess,  that  to  me,  the  whole 
letter,  from  beginning  to  end,  is  irreconcilable  with  a  promise  by 
Mrs.  Bailey  to  pay.     The  next  letter,  dated  July  16,  1821,  con- 
tains nothing  which  is  material,  and  in  the  last,  dated  ^August  2, 
1821,  Mrs.  JSailey  tells  Mr.  Neill  flatly,  that  she  considers  her 
husband's  note  as  paid,  and  therefore  leaves  him  to  act  as  he  thinks 
proper.     In  the  whole  of  this  correspondence,  I  can  perceive  no- 
thing like  an  acknowledgement  of  an  existing  debt,  nothing  from 
which  a  new   promise  by  Mrs.  Bailey  can  be  inferred.     I  am  of 
opinion,  therefore,  that  there  was  error  in  the  charge  of  the  Dis- 
trict Court,  that  these  letters  took  the  case  out  of  the  act  of  limi- 
tation. 

The  errors  numbered  five  and  six,  shall  be  considered  together, 
as  they  both  relate  to  the  plaintiff's  statement.  The  defendant 
excepted  to  this  statement,  because  it  did  not  aver  that  any  pro- 
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noise  was  made  by  the  defendant ;  and  the  evidence  on  which  the 
plaintiff  relied  for  the  support  of  his  action,  was  a  promise  infer- 
red from  the  letter  of  Mrs.  Bailey.  If,  instead  of  a  statement,  the 
plaintiff  had  filed  a  declaration,  it  is  true,  that  unless  there  had 
been  a  count,  laying  a  promise  b\  the  defendant,  no  evidence  of  her 
promise  could  be  received.  But  a  statement  is  widely  different 
from  a  declaration,  and  we  must  look  to  the  act  of  assembly  for 
information  on  that  subject.  A  statement  is  the  creature  of  the 
act  of  2 1st  of  March,  1806,  the  object  of  which  was,  to  dispense 
with  form  so  that  every  man  might  be  his  own  lawyer.  It  is  en- 
acted in  the  fifth  section  of  this  law,  that  it  shall  be  the  duty  of 
the  plaintiff  to  file  in  the  office  of  the  prothonotary  "  a  statement  of 
his  demand,  particularly  specifying  the  date  of  the  promise,  book- 
account,  note,  bond,  penal  or  single  bill,  or  all  or  any  of  them,  on 
which  the  demand  is  founded,  and  the  whole  amount  which  he 
believes  is  justly  due  to  him  from  the  defendant."  Now  all  this 
has  been  done  in  the  present  instance.  Not  only  were  the  parti- 
culars of  the  date  of  the  note,  the  amount  claimed,  &c.  specified, 
but  a  copy  of  the  note  was  subjoined,  and  the  defendant  was  in- 
formed, that  the  demand  was  against  her,  as  surviving  administra- 
trix of  Thomas  Bailey.  There  was  no  necessity  for  laying  an 
assumption  either  by  the  intestate  or  the  defendant ;  but  it  was  in- 
cumbent on  the  plaintiff  to  prove  every  thing  that  was  necessary 
for  his  recovery  on  the  note  described  in  the  statement,  and  the 
defendant  having  pleaded  the  act  of  limitation,  it  was  also  in- 
cumbent on  the  plaintiff  to  prove  every  thing  necessary  to  take 
his  case  out  of  the  act.  The  intent  of  the  act  of  assembly  was 
complied  with,  and  the  parties  went  to  trial  with  sufficient  notice  of 
the  matter  in  issue.  The  defendant  knew,  or  ought  to  have  known, 
that  a  promise  by  herself  would  take  her  case  out  of  the  act  of  ' 
limitation,  and  therefore,  there  was  no  surprise  on  her,  by  evi- 
dence of  such  promise,  given  by  the  plaintiff.  There  was  one  more 
error  (number  seven,)  assigned  by  the  defendant,  viz.  that  the  ver- 
dict and  judgment,  were  part  in  debt,  and  part  in  damages, 
whereas  the  statement  was  altogether  in  debt.  This  error  has 
been  abandoned,  and  therefore  is  not  before  the  court. 

I  am  of  opinion,  on  the  whole,  that  the  judgment  should  be  re- 
versed, and  a  venire  de  novo  awarded. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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SWEIGART  against  LOWMARTER,  Administrator  of 
REISINGER. 

IN  ERROR. 

After  a  judgment  quod  compittet,  in  account  render,  entered  by  confession,  upon 
a  declaration  averring  that  the  defendant  was  the  plaintiff's  bailiff  and  receiver 
during  a  certain  specified  period,  the  plaintiff  cannot  amend  his  declaration  by 
laying  a  difl'erent  period. 

Nor  can  the  plaintiff,  on  the  trial  of  the  issues  certified  by  the  auditors,  give  evi- 
dence of  the  receipt  of  money  by  the  defendant,  prior  to  the  time  laid  in  the 
declaration. 

A  printed  advertisement  is  not  admissible  in  evidence,  where  it  appears  from  the 
testimony  of  a  witness,  that  the  original  manuscript  from  which  it  was  copied 
was  given  to  him,  and  that  he  had  left  it  with  the  printer  of  a  newspaper, 
by  whom  it  was  published ;  that  he  had  not  inquired  for  it  of  the  printer, 
and  had  made  no  particular  search  for  it  among  his  papers,  but  that  he  be- 
lieved it  to  be  lost. 

THIS  suit  was  commenced  in  the  Court  of  Common  Pleas  of 
York  county,  by  the  plaintiff  in  error,  John  Sweigart,  against  the 
defendant  in  error,  Jacob  Lowmarter,  administrator  of  Henry  Rei- 
singer,  deceased,  according;  to  the  record  returned  on  a  writ  of  error 
to  the  court  below,  "by  summons  in  debt  by  assumpsit,  not  ex- 
ceeding two  thousand  five  hundred  dollars."  The  plaintiff  filed 
a  declaration  in  account  render  which  contained  four  counts. 

The  first  count  stated,  that  Sweigart  and  Reisinger  owned  a  stud 
horse  called  Bold  Lion,  which  was  to  be  kept  by  Reisinger,  and 
was  under  his  care  as  bailiff,  and  that  he  was  to  render  a  reasonable 
account  for  the  five  years  he  kept  him,  to  wit,  from  the  2d  of  Sep- 
tember, 1809,  to  the  2d  of  September,  1814,  to  the  said  Sweigart :, 
and  that  during  lhat  period  he  received  for  the  services  of  the  said 
horse,  two  thousand  dollars. 

The  second  count  averred,  that  Reisinger  sold  the  said  horse 
for  seven  hundred  dollars,  and  promised  on  the  1st  of  November, 
1809,  to  render  to  the  said  Sweigart,  a  reasonable  account. 

The  third  count  stated,  that  the  plaintiff  and  defendant  were 
owners  of  a  stud  horse  named  Fancy  Conqueror,  for  the  price  of 
which  Sweigart  advanced  one  hundred  and  seventy-five  dollars 
more  than  Reisinger,  which  horse  was  to  be  kept,  and  was  kept  by 
Reisinger,  four  years,  to  wit,  from  the  1st  of  September,  1810,  until 
the  1st  of  September,  1814,  to  cover  mares,  and  the  said  Reisinger, 
was  to  receive  the  monies  and  to  render  a  reasonable  account  to 
Sweigart,  and  that  Reisinger  received  one  thousand  eight  hun- 
dred dollars  and  did  not  account  for  it,  though  he  promised  to  do 
so  on  the  1st  of  November,  1809. 

The  fourth  count  set  forth,  that  on  1st  of  September,  1809, 
Sweigart  owned  a  stud  horse  called  Northampton  Ball,  which  he 
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placed  under  the  care  of  Reisinger,  from  that  day  to  the  1st  of 
September,  1812,  to  cover  mares;  the  said  Reisinger,  to  receive 
the  money,  and  render  a  reasonable  account  to  Sweigart,  after  de- 
ducting a  reasonable  allowance  for  his  trouble,  and  the  maintenance 
of  the  horse,  of  one-third  the  nett  proceeds;  that  Reiftinger  re- 
ceived during  the  said  time  one  thousand  four  hundred  dollars,  but 
did  not  account. 

The  defendant  pleaded,  fully  accounted;  to  which  the  plaintiff 
replied,  that  neither  Reisinger  nor  his  administrator  did  account. 

On  the  30th  of  July,  1816,  a  judgment  quod  computet  was  en- 
tered by  confession.  Auditors  were  then  appointed  who  certified 
certain  issues;  but  what  they  were,  could  not  be  discovered  from 
the  record. 

On  the  trial  of  these  issues  the  plaintiff  offered  to  prove,  that  the 
agreement  between  himself  and  the  defendant's  intestate  respecting 
the  three  stud  horses,  and  the  time  they  were  respectively  kept  by 
the  defendant,  viz.  three,  four,  and  five  years,  preceded  the  1st  of 
November,  1809.  The  evidence  was  objected  to  by  the  defendant, 
rejected  by  the  court,  and  an  exception  taken. 

The  plaintiff  offered  to  prove,  that  Bold  Lion  was  held  and 
used  by  Henry  Reisinger,  as  a  stud,  from  the  1st  of  March,  1805, 
to  the  1st  of  March,  1810,  for  which  he.  was  bound  to  render  a 
reasonable  account.  This  evidence  was  likewise  overruled' and  an 
exception  taken  to  the  opinion  of  the  court. 

The  plaintiff  moved  the  court  for  leave  to  alter  the  declaration, 
so  as  to  make  it  read,  from  1st  of  March,  1805,  to  the  2d  Septem- 
ber, 1809.  This  amendment  being  objected  to,  the  court  refused 
it  and  sealed  another  bill  of  exceptions. 

The  defendant,  having  proved  by  a  person  who  lived  with  Rei- 
singerin  the  years  1807,  1808,  1809  and  1810,  that  the  horse  Bold 
Lion,  was  of  no  value  as  a  stud,  and  that  he  afterwards  sold  him  to 
George  Wolf;  the  plaintiff,  after  proving  that  Wolf,  in  1S1°,  took 
the  horse  to  Shepherdstown,  Virginia,  where,  and  at  Sharpsburg, 
Maryland,  about  three  miles  distant,  he  stood  for  the  season,  and 
had  a  large  number  of  mares,  proved  by  Wolf,  that  he,  Wolf, 
had  received  a  written  communication,  with  respect  to  the  horse, 
from  Reisinger,  from  which  a  printed  advertisement,  which  was 
produced,  was  copied;  that  he  did  not  know  whether  the  original 
was  with  the  printer,  or  whether  it  was  among  his  papers  at  home, 
or  what  had  become  of  it,  he  believed  it  was  lost;  that  he  looked 
in  his  book  from  which  he  got  the  advertisement  and  could  not 
find  it;  that  he  looked  no  where  else  and  did  not  inquire  of  the 
printer;  that  he  lived  in  Martinsburg,  and  left  some  of  his  papers 
respecting  the  horse  in  Sharpsburg,  with  a  man  who  collected 
money  for  him.  The  plaintiff  then  offered  in  evidence  the  adver- 
tisement by  Wolf  of  Bold  Lion,  for  the  season,  with  the  cetificate 
of  Reisinger,  and  others  in  his  favour.  The  evidence  was  objected  to 
VOL.  xiv.  2  C 
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by  the  defendant's  counsel,  and  rejected  by  the  court,  to  whose 
opinion  an  exception  was  again  taken. 

s  After  argument  by  Gardiner  and  Hopkins,  for  the  plaintiff  in 
error,  and  Wadsworth  for  the  defendant  in  error,  the  opinion  of 
the  court  WHS  delivered  by 

GIBSON,  J.     This  record  is  a  tissue  of  extravagant  blunders,  and 
many  errors  might  have  been  assigned,  that  would  be  fatal  to  the 
judgment.     The  action  was  originally  debt  under  the  act  of  as- 
sembly on  a  promise  to  account  for  monies  received  as  bailiff;  and 
the  declaration  w  as  filed  in  account  render,  w  ithout  any  agreement 
appearing  of  record  to  cure  this  monstrous  incongruity.  Judgment 
quod  computet  was  rende'ed  by  confession,  and  auditors  were  as- 
signed, by  whom  certain  issues  taken  by  the  parties  were  so  imper- 
fectly certified,  that  it  is  difficult  to  say  what  they  are.    The  plain- 
tiff had  averred  in  his  declaration  that  the  defendant  was  his  bailiff 
and  receiver  during  a  period  between  particular  days,  which  were 
specified;  and  at  the  trial  of  the  issues,  finding  that  his  proof  did  not 
correspond  with  this,  moved  to  amend   by  laying  a  period  altoge- 
ther different.     Amendments  at  common  law,  being  matter  of  dis- 
cretion, are  not  the  subject  of  error;  but  amendments  under  the  act 
of  assembly,  being  in  certain  cases  matter  of  right,  are  inquirable 
of  here.     By  the  very  words  of  the  act,  these  are  allowable  only, 
"on  or  before,  the  trial  of  the  cause," — never  after  it.    But  within 
the  intent  of  the  act,  the  trial  of  the   cause  in   account   render,  is 
the  trial  of  the  issue  on  the  plea  to  the  declaration,  and  not  the  trial 
of  issues  that  may  happen   to  be   certified  by  auditors.     Here  the 
plaintifl  thought  proper  to  render  the  time   material   by  assigning 
a  particular  duration  to  the  period  during  which  the  defendant  was 
his  receiver;  consequently,  when  the  defendant  confessed  judgment, 
he  acknowledged  that  he  was  liable  to  account  for  monies  received 
during  that  period,  and  no  other.   How  then  could  the  court,  with- 
out his  assent,  change  the  period  for  which  he  admitted  himself  to 
be  accountable?    To  alter  the  declaration  would  have  been  to  alter 
the  judgment  and  to  change  the  terms  on  which  it  had   been  con- 
fessed.  Suppose  instead  of  confessing  judgment,  the  defendant  had 
pleaded  to  issue,  and  it  had  been  found  against  him,  only  the  facts 
alleged  in  the  declaration  would  have  been  found;  and  to  have  in- 
serted a  new  averment,  would  have  made  the  jury  say  more  than 
they  meant.     But  it  is  impossible  to  raise  a  difference  in  this  re- 
spect between  a  judgment  rendered  on  a  verdict  and  a  judgment 
rendered  on  a  confession  of  the  party.    In  either  case  the  amend- 
ment goes  to  substance  and  not  to  form,  and  is  consequently  not 
within  the  act  of  assembly.    At  this  stage  of  the  proceedings,  mat- 
ter of  form  may  possibly  be  amendable  at  the   common  law;  but 
matter  of  substance  certainly  is  not. 

The  plaintiff  offered  evidence  of  monies  having  been  received, 
before  the  time  laid  in  the  declaration:  and  as  the  time  was  made 
material,  this  evidence  was  properly  rejected.  And  besides,  the 
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parties  had  not  a  right  to  go  into  the  whole  of  the  account,  the  jury 
being  sworn  to  try  only  the  issues  that  had  been  certified  by  the 
auditors.  What  these  issues  were  does  not  appear  by  the  record; 
but  the  auditors  themselves  were  precluded  from  meddling  with 
any  transactions  but  those  comprised  within  the  period  specified, 
and  consequently  could  certify  no  issue  of  fact  which  arose  out -of 
any  thing  else. 

The  defendant  having  been  improperly  permitted  to  prove  that 
one  of  these  horses  was  entirely  worthless  for  the  purpose  for  which 
he  was  used,  the  plaintiff  offered  in  evidence  the  copy  of  an  adver- 
tisement in  which  excellent  qualities  were  attributed  to  it;  the 
original  of  which  had  been  furnished  to  one  Wolf,  who  after  the 
period  in  question,  had  purchased  the  horse  of  Reisinger.  The 
original  paper  had  been  given  to  Wolf  in  manuscript,  and  had  been 
left  by  him  with  the  printer  of  a  newspaper,  in  Martinsburg, 
Virginia,  by  whom  it  had  been  published,  ^b//1  testified  that  he 
had  not  inquired  of  the  printer,  and  had  made  no  particular  search 
for  it  even  among  his  own  papers,  but  expressed  an  opinion  that  it 
was  lost.  It  is  impossible  to  doubt  the  correctness  of  the  opinion 
of  the  court,  that  evidence  had  not  been  given  of  due  diligence  to 
procure  the  original,  or  to  account  for  the  want  of  it.  The  proba- 
bility that  it  had  not  been  preserved  by  the  printer,  can  furnish  no 
reason  why  inquiry  should  not  have  been  made  of  him;  it  might 
have  proved  successful,  and  that  alone  is  reason  enough  why  it 
ought  not  to  have  been  omitted.  But  if  the  sufficiency  of  prelimi- 
nary evidence  such  as  this,  be  a  legitimate  subject  for  the  consider- 
ation of  a  court  of  error,  still  the  opinion  of  the  court  below,  who  are 
to  judge  of  the  credibility  of  witnesses,  (of  which  we  can  know 
little  here)  must  necessarily  be  decisive  in  all  but  cases  of  pal- 
pable mistake  in  matter  of  law:  of  mistake  in  judging  of  the 
weight  of  evidence,  we  certainly  cannot  take  cognizance,  and 
should  oftener  than  the  court  below  fall  into  error,  were  we  to  at- 
tempt it.  With  respect  to  the  point  before  us,  we  are  of  opinion, 
that  there  was  no  error,  either  in  fact  or  in  law,  and  that  the  evi- 
dence was  properly  excluded. 

Judgment  affirmed. 
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Case  of  a  Road  from  HERR'S  Mill,  Conestogo,  to  the  Columbia 
Turnpike  Road. 

CERTIORARI. 

The  Court  of  Quarter  Sessions  has  no  right  to  make  a  material  alteration  in  the 
report  of  viewers  of  a  road,  because  it  appears  that  the  surveyor  has  not  pursu- 
ed the  directions  of  the  viewers. 

'ol 

ON  a  certiorari  to  the  Court  of  Quarter  Sessions  of  Lancaster 

county,  it  appeared  that  at  the  Jlpril  Sessions,  1823,  viewers  were 
appointed,  who  reported  in  favour  of  a  road,  the  courses  of  which 
they  set  out.  A  review  was  afterwards  awarded  and  the  review- 
ers reported  that  the  road  laid  out  by  the  viewers,  "  would  be  use- 
less, burdensome  and  inconvenient,  to  the  inhabitants  of  the  town- 
ship through  which  it  passes."  To  this  report  exceptions  were 
filed,  which  did  not  appear  to  have  been  decided  upon,  and  after- 
wards a  petition  was  presented  for  a  re-review,  which  was  with- 
drawn by  leave  of  court. 

Upon  the  order  for  the  original  view,  an  endorsement,  without 
date,  in  the  following  words  was  made:  "  It  appearing  that  an  error 
has  been  committed  by  the  surveyor  in  running  two  courses,  to  wit: 
north  16°  10'  78  p.  and  north  31°,  west  112  p.  instead  of  one  coruse 
north  25$°,  west  189",  as  he  was  directed  to  run  it  by  the  viewers, 
the  court  order  that  the  drafts  be  altered  so  as  to  conform  to  the 
directions  of  the  viewers;  and  with  this  correction,  confirm  the 
report  of  the  viewers  and  order  the  road  to  be  laid  out  of  the  width 
of  thirty-three  feet. 

In  this  court  several  exceptions  to  these  proceedings  were  taken, 
which  ^  ere  argued  by  Buchanan  in  support  of  the  exceptions,  and 
by  W  Hopkins  against  them. 

PER  CURIAM.  The  principal  objection  to  the  proceedings  in  this 
case  was,  that  after  the  report  of  the  viewers  was  returned,  the 
Court  of  Quarter  Sessions  made  an  order  that  a  material  alteration 
should  be  made  in  the  road,  because  it  appeared  to  them,  that  the 
surveyor  had  not  pursued  the  directions  of  the  viewers,  and  that 
alteration  being  made,  the  road  was  confirmed. 

It  is  the  opinion  of  this  court,  that  the  Court  of  Quarter  Sessions 
had  no  power  to  make  the  alteration,  but  should  have  returned  the 
report  to  the  viewers,  in  order  that  they  might  correct  it.  The 
report  is  the  act  of  the  viewers,  which  the  court  may  either  reject, 
or  confirm;  but  they  cannot  alter  it,  for  then  it  is  no  longer  the 
act  of  the  viewers.  It  does  not  appear,  that  the  viewers  came  into 
court,  and  requested  that  an  error  might  be  corrected,  or  that  they 
had  any  notice  of,  or  assented  to  the  proposed  alteration  of  their 
report.  It  is  our  opinion  therefore,  that  the  proceedings  should 
be  quashed. 

Proceedings  quashed. 
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SHANK   against  WARFEL,  Administrator  of  LINGE- 
FELTER. 

IN    ERROR. 

A  motion  to  dismiss  an  appeal  from  the  judgment  of  a  justice  of  the  peace,  on 
account  of  a  detect  in  the  recognizance  ot  bail,  must  be  made  within  a  reason- 
able time  ;  and  if  it  be  delayed  nearly  two  years,  it  is  to  be  presumed  that  the 
appellee  waives  all  exceptions  to  the  recognizance. 

ON  a  writ  of  error  to  Lancaster  county  the  case  was  thus: 

The  defendant  in  error,  Jacob  Warfel,  administrator  of  Daniel 
Lingefelter,  brought  a  suit  against  Rudolph  Shank,  before  John 
Good,  Esq.  a  justice  of  the  peace,  who  gave  judgment  in  favour 
of  the  plaintiff  for  eighty-one  dollars  forty  cents.  The  defendant 
entered  an  appeal  to  the  Court  of  Common  Pleas,  to  August  term, 
1821,  having  previously  entered  into  a  recognizance  before  the 
magistrate^  in  the  following  terms: 

"  Rudolph  Shank,  the  principal,  brings  Daniel  Hess  as  bail,  to 
be  conditioned  for  the  defendant's  appearance,  in  a  sum  of  one 
hundred  and  sixty-two  dollars  and  eighty  cents,  and  the  costs  of 
suit,  to  be  levied  of  their  goods  and  chattels,  if  not  complied  with 
according  to  law.5' 

On  the  10th  of  May,  1823,  the  court,  on  motion  of  the  plaintiff >s 
counsel,  granted  a  rule  to  show  cause  why  the  appeal  should  not  be 
stricken  off,  and  after  argument,  considering  that  the  recognizance 
was  not  in  the  form  prescribed  by  the  act  of  assembly,  and  that 
the  plaintiff  had  done  nothing  to  waive  the  irregularity,  they  made 
the  rule  absolute  and  dismissed  the  appeal.  This  was  now  assign- 
ed for  error. 

Wright,  for  the  plaintiff  in  error,  observed,  that  admitting  the 
recognizance  to  be  defective,  the  appellee  had  waived  the  irregu- 
larity by  permitting  the  cause  to  rest  nearly  two  years  in  the  Com- 
mon Pleas  before  he  moved  to  strike  off  the  appeal.  He  relied  on 
the  case  of  Cochran  v.  Parker,  6  Serg  fy  Rawle,  549,  in  which 
a  delay  for  a  much  shorter  time  was  held  to  be  a  waiver  of  a  de- 
fect in  a  recognizance  on  an  appeal  from  a  justice. 

Buchanan,  for  the  defendant  in  error,  answered  that  the  case 
of  Cochran  v.  Parker,  was  distinguishable  from  this.  There  the 
recognizance  was  amended  by  the  justice,  and  the  appellee  had 
acquiesced  in  the  amendment.  But  here  there  was  in  fact  no  recog- 
nizance. It  was  bad  from  the  beginning,  and  had  never  been 
amended.  The  motion  to  strike  off  the  appeal,  was  made  before 
any  act  was  done,  or  expenses  incurred. 

PER  CURIAM.  This  action  was  brought  by  the  defendant  in 
error,  against  the  plaintiff  in  error,  before  a  justice  of  the  peace, 
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who  gave  judgment  for  the  plaintiff  Rudolph  Shank,  (the  de- 
fendant below,)  appealed  to  the  Court  of  Common  Pleas,  who  dis- 
missed the  appeal,  because  the  recognizance  of  bail  was  not  in  con- 
formity to  the  act  of  assembly. 

It  appears  that  the  appeal  was*  entered  to  August  term,  1821. 
The  motion  for  a  rule  to  show  cause  why  the  appeal  should  not  be 
dismissed,  was  not  made  by  the  counsel  for  the  plaintiff  until  the 
10th  of  May,  1823,  and  on  the  18th  September,  1823,  after  argu- 
ment, the  appeal  was  dismissed. 

We  have  examined  the  recognizance,  and  are  of  opinion  that  it 
is  bad.  The  plaintiff  cannot  recover  upon  it, — because  it  is  quite 
different  from  that  which  is  prescribed  by  the  act  of  assembly. 
But  the  plaintiff  suffered  the  appeal  to  remain  too  long  in  the  Court 
of  Common  Pleas,  before  he  objected  to  the  recognizance.  It  was 
nearly  two  years  before  he  moved  in  the  business.  A  motion  to 
dismiss  an  appeal,  on  account  of  a  defective  recognizance,  is  some- 
what in  nature  of  a  plea  of  abatement,  and  should  be  made  in  rea- 
sonable time,  otherwise  it  is  to  be  presumed  that  the  appellee  waives 
all  exceptions  to  the  recognizance.  It  is  the  opinion  of  the  court, 
that  the  delay  in  this  case  was  unreasonable,  and  therefore  the  ap- 
peal ought  not  to  have  been  dismissed.  The  judgment  is  to  be  re- 
versed, and  the  record  remitted,  with  an  order  to  the  Court  of 
Common  Pleas  to  reinstate  the  appeal,  and  proceed  in  the  cause. 

Judgment  reversed,  &c. 


[LANCASTER,  JUKE  3, 1826.] 

STUBBS,  Administrator  of  PYLE,  against  KING. 

IN  ERROR. 

In  an  action  on  a  bond,  given  for  the  purchase  money  of  a  tract  of  land,  the  de- 
fendant may,  under  the  plea  of  payment  and  notice  of  special  matter,  prove  that 
while  he  was  treating  for  the  purchase,  the  plaintiff'  showed  him,  as  the  bounda- 
ries, lines  whjch,were  afterwards  found  not  to  be  the  boundaries  of  the  land 
conveyed,  and'that  the  lines  designated  in  the  conveyance  excluded  the  land 
which  was  shown  to  him  as  part  of  the  tract. 

WRIT  of  error  to  Lancaster  county. 

In  the  court  below  this  was  an  action  of  debt  on  a  bond,  condi- 
tioned for  the  payment  of  one  hundred  pounds  on  the  3d  of  Mayy 
1812,  given  by  Samuel  King,  the  defendant  in  error  and  defend- 
ant below,  to  Amos  Fyle,  the  intestate  of  the  plaintiff  in  error. 

The  plaintiff  below  filed  a  statement,  under  the  act  of  the  21st 
of  March,  1806,  and  the  defendant,  having  pleaded  payment  with 
leave  to  give  the  special  matter  in  evidence,  gave  notice  that  on  the 
trial  he  should  give  in  evidence,  *'  that  the  bond  on  which  the  suit 
was  brought,  was  given  for  the  purchase  money  of  a  tract  of  land, 
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sold  by  Jlmos  Pyle,  the  plaintiff's  intestate,  in  his  lifetime,  to  the 
defendant,  Samuel  King,  and  that  in  the  sale  thereof  the  said  Jlmos 
Pyle  practised  fraud,  imposition,  and  misrepresentation  on  the  de- 
fendant, in  showing  the  lines  or  boundaries  of  the  said  tract  of  land, 
and  showed  him,  at  the  time  he  went  to  view  the  premises  with 
an  intention  to  purchase  the  same,  different  lines  from  those  for 
which  his  deeds  called,  wherehy  he  led  the  defendant  to  believe, 
that  he  was  to  convey  to  him  certain  timber  land,  which  was  in- 
cluded within  the  lines  so  shown,  and  which  was  the  best  land  on 
the  premises,  but  which  the  said  *ftmos  Pyle  did  not  afterwards 
convey,  and  that  the  tract  of  land  so  sold  did  not  contain  the  quan- 
tity which  the  said  %flmos  Pyle  represented  it  to  the  defendant  to 
contain." 

The  defendant,  after  having  given  in  evidence  a  deed  dated  the 
13th  of  April,  1807,  from  Jlmos  Pyle  to  Samuel  King,  offered 
in  evidence  a  deed,  bearing  date  the  15th  of  Jlpril,  1796,  from  the 
executors  of  William  Gilchrist,  deceased,  to  the  said  t/imos  Pyle. 
The  counsel  for  the  plaintiff  objected  to  the  testimony,  but  the  court 
admitted  it,  arid  an  exception  was  taken  to  their  opinion. 

The  defendant  then  offered  to  prove,  by  John  Kurtz,  "  that  at 
the  time  Samuel  King  was  about  purchasing  the  tract  of  land,  he 
went  with  him  to  Amos  Pyle's;  that  after  talking  about  the  pur- 
chase, Samuel  King  requested  Pyle  to  show  him  the  lines  of  the 
tractj^that  King,  Pyle.  a..d  the  witness  went  out  on  the  farm,  and 
Pyle  took  them  to  the  black  oak  corner  between  him  and  Rey- 
nold's, which  was  regularly  marked  on  four  sides,  and  told  King 
that  was  his  corner,  and  if  he  sold  to  him  he  sold  to  that;  that  Pyle 
took  them  along  the  line  running  from  thence  to  the  white  oak,  and 
showed  them  several  marked  trees,  upon  the  line,  which  he  said 
were  the  line  trees  of  his  place;  that  tbe  land  along  the  line  was 
very  good  timber  land,  the  best  upon  the  place;  that  the  whole  of 
the  timber  land  upon  the  place  was  about  fifteen  or  twenty  acres, 
and  that  this,  shown  as  belonging  to  the  place,  was  the  best  of  it, 
one  acre  of  it  being  worth  three  acres  of  the  cleared  land,  taken  in 
connexion  with  the  farm;  and  that  the  tirr.e  at  which  Pyle  showed 
the  line  to  King  was  at  or  about  the  time  the  article  of  agreement 
was  executed,  to  wit,  the  3d  of  January,  1807."  This  evidence 
being  objected  to  by  the  plaintiff's  counsel  and  admitted  by  the 
court,  a  second  bill  of  exceptions  was  tendered  and  sealed. 

Montgomery  and  Jenkins^  for  the  plaintiff  in  error,  referred  to 
1  Binn.  616.  Lessee  of  Dinkle  v.  Marshall,  3  Sinn.  587.  Sny- 
der  v.  Snyder,  6  Binn.  483.  Christ  v.  Diffenbach,  1  Serg.  fy 
Rawle,  464.  Cozens  v.  Stevenson,  5  Serg.  fy  Rawle,  421.  5 
Johns.  Ch.  Rep.  29. 

Slaymakerand  Hopkins,  for  the  defendant  in  error,  cited,  Pyle 
v.  King,  8  Serg.  $  Rawle,  16*3  1  Serg.  8?  Rawle,  441.  1  Madd. 
Ch,  262.  Long  v.  Fletcher,  2  Eq.  Jib.  5.  1  Fonb.  122,  124, 
(iiote  z.}  6  Binn.  482. 
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The  opinion  of  the  court  was  delivered  by 

GIBSON,  J.   The  consideration  of  the  bond  on  which  this  suit 
is  brought,  is  the  price  of  a  tract  of  land.    At  the  trial,  the  defend- 
ant was  permitted  to  prove  that  while  he  was  treating  for  the  pur- 
chase, the  plaintiff  showed  him,  as  the  boundary,  lines  which  are 
since  found  not  to  be  so  in  fact,  and  that  the  lines  designated  in 
the  conveyance,  exclude  land  which  was  shown  to  him  as  a  part 
of  the  tract.     In  England  such  a  plea  would  not  be  tolerated  in  a 
court  of  law,  notwithstanding  that  in  Mr.  Chitty  s  treatise  on  plead- 
ing, (vol.  2,  page  495,)  there  is  a  precedent  for  it;  but  the  better 
opinion  is,  that  only  that  sort  of  fraud  which  is  committed  in  the 
execution  of  the  instrument,  can  be  pleaded  at  law.     In  Penn- 
sylvania, where  equity  is  a  part  of  the  law,  this  distinction  is 
without  consequences,  fraud  being  a  defence  in  all  cases.     But  the 
objection  is  rested  on  ground  which  is  independent  of  the  forum. 
In  the  conveyance  to  the  defendant,  the  land  is  described  by  metes 
and  bounds;  and  it  is  argued,  that  the  evidence  contradicted  the 
deed,  by  showing  that  the  land  was  sold  by  other  boundaries:  and 
it  is  also  contended,  that  the  declarations  of  the  grantor,  having 
been  made  before  the  execution  of  the  deed,  were  inadmissible,  all 
former  stipulations  being  merged  in  the  act,  which  is  the  consum- 
mation of  the  contract.     The  objection  on  the  score  of  the  statute 
of  frauds  merits  but  a  passing  remark.     The  evidence  respected 
not  the  construction  of  the  conveyance,  nor  any  question  as  to 
what  passed  by  its  terms,  but  a  matter  entirely  extrinsic,  and   it 
therefore  was  not  in  contradiction  of  the  deed.     The  object  was 
not  to  make  out  or  disclaim  title  to  land  by  parol,  but  to  show  that 
the  defendant  had  been  overreached  in  the  bargain,  such  as  it  ap- 
peared on  the  face  of  the  conveyance:  and  the  evidence  was  there- 
fore consistent  with  the  conveyance.     These  declarations  by  the 
grantor  at  any  time  previous  to  the  execution  of  the  conveyance, 
are  competent  evidence  to  affect  not  the  vendee,  but  the  vendor 
himself,  by  showing  fraud  in  the  very  concoction  of  the  bargain. 
It  is  in  general  true,  that  the  execution  of  a  conveyance  is  a  fulfil- 
ment of  all  previous  bona  fide  stipulations,  because  such  stipula- 
tions are  liable  to  be  varied  while  the  negotiation  is  pending,  and 
the  material  thing  being  the  definitive  conclusion  at  which  the 
minds  of  both  parties  have  arrived,  the  writing   by  which  the 
evidence  of  it  is  to  be  perpetuated,  is  supposed  to  contain  the 
whole  contract.     But  where  a  continued  misapprehension  of  ma- 
terial facts  has  been  induced  on  the  part  of  the  one,  by  the  misre- 
presentations of  the  other,  it  is  obvious  that  the  execution  of  the 
writing  ought  not  to  extinguish  the  right  of  the  injured  party  to 
show  the  fraud  by  which  his  assent  to  the  contract  was  obtained. 
This  is  a  particular  head  of  equiiable  relief;  in  affording  which,  it 
is  said  a  deed  cannot  be  set  aside  in  part  for  fraud;  but  that, it  must 
be  set  aside  in  toto,  even  though  innocent  persons  are  interested 
under  it.     But  this,  I  apprehend,  must  be  understood  in  relation 
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to  fraud  which  goes  to  the  whole  contract,  and  where  the  injured 
party  is  entitled  to  rescind.  In  cases  like  the  present,  it  seems  to 
be  our  practice  to  consider  the  defence  as  resting  on  the  ground 
rather  of  want  of  consideration  as  a  consequence  of  the  fraud;  and 
the  relief  is  then  only  commensurate  with  the  actual  want  of  con- 
sideration. We  are  of  opinion  the  evidence  contained  in  these 
two  bills  of  exceptions,  which  in  principle  are  essentially  the  same, 
was  properly  admitted. 

Judgment  affirmed. 
^ 

[LANCASTER,  JUNE  3,  1826.] 

HISA  and  another,  Administrators  of  LUCAS,  against  LUCAS. 

{,  |r»  frft   2     ™  il.  ii.  *uJk- 

IN   ERROR. 

D.  L.  being  indebted  on  bond  to  the  estate  of  his  deceased  father,  A.  L.,  in  order 
to  pay  that  and  other  debts,  entered  into  an  agreement  with  the  administrators 
of  Jl.  L,.,  by  which  it  was  stipulated,  that  he  should  sell  to  them  the  plantation  on 
which  he  lived,  together  with  the  stock,  and  that  they  shoul i  sell  the  same  to  the 
best  advantage,  and  apply  the  proceeds  in  the  first  place  to  the  payment  of  the 
other  debts  of  D.  L.,  and  the  residue,  if  any,  to  the  extinguishment  of  his  bond, 
"  and  if  the  plantation  and  stock  brought  more  than  settled  the  debts,  including 
the  bond,  return  the  overplus  to  him;  but  if  not  enough,  the  administrators 
were  to  be  satisfied  with  what  the  property  brought,  and  not  call  on  D.  L.  for. 
any  more  thereafter."  Held,  that  the  sale  of  the  plantation  and  stock,  and  the 
proceeds  arising  from  them,  were  an  extinguishment  of  the  bond. 

ERROR  to  the  Common  Pleas  of  York  county. 

Daniel  Lucas,  the  defendant  in  error,  brought  this  suit  in  the 
court  below  against  George  Hisa  and  Peter  Klinefelter,  adminis- 
trators of  Jldam  Lucas,  deceased,  to  recover  a  distributive  share 
of  the  estate  of  his  father,  the  defendants'  intestate.  With  the  re- 
cord was  returned  a  case  stated  for  the  opinion  of  the  court,  to  be 
considered  as  a  special  verdict.  It  was,  in  substance,  as  follows: 

Daniel  Lucas,  the  plaintiff  below,  was  indebted  to  his  father,  the 
intestate,  at  the  time  of  his  decease,  in  the  sum  of  two  thousand  and 
and  one  dollars  and  forty-seven  cents,  on  a  bond.  On  the  25th  of 
January,  182°,  he  and  the  defendants,  the  administrators  of  Adam 
Lucas,  executed  an  instrument  under  seal,  by  which  the  former 
agreed  to  sell  to  the  latter  his  plantation  and  stock,  in  considera- 
tion of  which  they  agreed  to  sell  the  property  to  the  best  ad- 
vantage, as  soon  as  was  convenient,  and  first  to  pay  all  the  debts 
which  Daniel  Lucas  owed  at  that  time,  exclusive  of  that  due  to 
his  father's  estate.  The  residue  was  to  go  in  satisfaction  of  the 
debt  due  to  the  estate  of  his  father.  If  the  property  brought  more 
than  was  sufficient  for  that  purpose,  the  surplus  was  to  be  returned  to 
Daniel  Lucas.  If  the  plantation  and  slock  did  not  bring  enough 
to  pay  the  debt  due  to  his  father's  estate,  after  all  his  other  debts 
were  paid,  the  administrators  were  "  to  be  satisfied  with  what  it 

VOL.  xiv.  2  D 
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brought,  and  not  to  call  on  Lucas  for  any  more  thereafter."  By 
virtue  of  this  agreement,  the  administrators  disposed  of  the  plan- 
tation and  stock  therein  mentioned,  and  after  paying  the  other 
debts  of  Daniel  Lucas  and  the  expenses  of  the  sale,  there  re- 
mained of  the  proceeds  of  sale  in  their  hands,  eleven  hundred  and 
ninety-one  dollars  to  be  applied  to  the  payment  of  the  bond,  leav- 
ing a  difference  between  the  amount  due  upon  the  bond  and  the 
money  actually  received,  of  eight  hundred  and  nine  dollars  and 
eighty-six  cents,  for  which  latter  sum  they  obtained  credit  in  their 
administration  account.  This  sum  of  eight  hundred  and  nine  dol- 
lars and  eighty-six  cents  exceeded  the  distributive  share  of  the 
plaintiff  in  his  father's  estate.  On  the  22d  of  February,  1S23, 
an  agreement  was  entered  into  between  the  said  Daniel  Lucas 
and  the  widow  and  heirs  of  the  intestate,  which,  after  reciting  that 
there  was  a  dispute  about  the  bond  in  which  Daniel  Lucas  was 
indebted  to  the  estate  of  his  father,  stipulated  that  the  debt  should 
be  settled  at  two  thousand  and  one  dollars  and  forty-seven  cents, 
and  that  full  possession  of  the  plantation  should  be  delivered  to 
the  administrators  of  Jldain  Lucas,  on  the  first  of  the  following 
tftpril.  Certain  articles  of  furniture,  implements  of  husbandry, 
&e.  were  reserved  to  the  said  Daniel  Lucas,  and  all  the  rest  of 
the  utensils,  and  other  property  on  the  plantation,  the  administra- 
tors were  authorized  to  sell,  and  generally  to  carry  into  effect  the 
agreement  of  the  25th  of  January ',  1823,  to  which  this  was  declared 
to  be  a  supplement.  The  defendants,  on  the  same  day,  signed  an 
agreement  "  to  give  up  to  Daniel  Lucas,  the  bond  upon  the  first 
of  June  next,  as  he  had  settled  the  bond  he  owed  the  estate,  at  the 
sum  of  two  thousand  and  one  dollars  and  forty-seven  cents,  accord- 
ing to  the  agreement  made  this  22d  day  of  February,  1823,  with 
the  heirs  of  the  said  estate,  and  the  agreement  made  the  25th  of 
January,  last  past." 

If,  upon  the  preceding  facts,  the  court  should  be  ef  opinion  that 
the  law  was  with  the  plaintiff  (below)  then  judgment  to  be  entered 
for  him  for  one  hundred  and  fifty-three  dollars  and  seventy -one 
cents,  with  interest  from  the  1st  of  August,  1822;  otherwise  for 
the  defendants,  in  which  case  the  costs  were  to  be  paid  out  of  the 
estate. 

Barnilz,  for  the  plaintiffs  in  error. 

Lewis,  for  the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

ROCEUS,  J.  The  question  which  arises  in  this  case,  is  on  the 
true  construction  of  several  agreements,  referred  to  in  the  special 
verdict.  By  the  first  agreement,  dated  the  25th  of  January,  1S23, 
between  Daniel  Lucas,  and  George  Hisa  and  Peter  Klinefelter, 
administrators  of  rfdam  Lucas,  it  appears  that  Daniel  Lucas  was 
indebted  to  the  estate  of  his  father  in  a  large  sum  of  money,  and 
for  the  purpose  of  paying  that,  and  other  debts,  he  sold  the  plan- 
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tation  on  which  he  lived,  and  his  stock  to  the  administrators.  Un- 
der the  article  it  was  the  duty  of  the  administrators  to  sell  the  plan- 
tation and  stock  to  the  best  advantage,  and  apply  the  proceeds,  in 
the  first  place,  to  the  payment  of  the  other  debts  of  Daniel  Lucas^ 
and  the  residue,  if  any,  to  the  extinguishment  of  his  bond.  If  the 
plantation  and  stock  brought  more  than  settled  the  debts,  including 
his  bond,  the  overplus  was  to  be  returned  to  Lucas.  If  they  did 
not  bring  enough  to  pay  the  debt  owing  to  the  estate  of  his  father, 
they  were  to  be  satisfied  wilh^what  they  brought,  and  were  not  to 
call  on  Lucas  for  any  more  hereafter.  From  a  view  of  the  whole 
article,  although  not  very  explicit  in  its  terms,  it  seems  to  have 
been  the  intent  of  the  parties,  that  the  sale  of  the  plantation  and 
stock,  and  the  proceeds  arising  from  them,  should  be  a  payment 
or  extinguishment  of  the  bond,  owing  by  Daniel  Lucas  to  the 
estate  of  his  father.  After  this  agreement,  no  suit  could  have  been 
sustained  by  them  on  the  bond.  A  court  of  justice  would  have 
said  that  the  bond  was  paid.  What  motives  operated  upon  the 
parties,  to  induce  them  to  enter  into  this  agreement,  is  not  dis- 
closed. We  have  no  means  of  ascertaining  them,  and  must  deter- 
mine this  case  upon  the  facts  set  forth  in  the  special  verdict.  It 
appears  that  there  was  very  early  some  misunderstanding  about 
the  meaning  of  this  article;  for  the  agreement  of  the  22d  of  Feb- 
ruary, 1823,  says,  "  that  whereas  there  is  a  dispute  of  and  about 
a  bond,  that  is  concerning  the  said  estate,  it  is  agreed  that  the  said 
bond  may  be  settled  at  two  thousand  and  one  dollars  and  forty- 
seven  cents."  This  article  provides  when  Daniel  is  to  give  posses- 
sion of  his  place  to  ffisa,  and  Klinefelter,  viz.  on  the  1st  o{*flpril, 
and  gives  him  liberty  to  keep  certain  articles  of  personal  property 
therein  enumerated,  and  says  that  this  is  to  be  a  supplement  of  an 
article  dated  the  25th  of  January  last,  between  Daniel  and  the 
administrators,  and  that  the  administrators  are  to  perform  all  the 
said  agreement  mentions.  This  article  is  signed  by  the  widow  and 
heirs  of  Jldam  Lucas,  and  is  an  express  recognition  of  the  agree- 
ment of  the  administrators,  and  goes  far  to  show  that  the  sale  of  the 
plantation  and  stock  was  in  payment  of  Daniel  Lucas's  bond. 
This  matter,  I  apprehend,  is  put  beyond  all  doubt  by  the  agree- 
ment made  on  the  same  day,  and  signed  by  the  administrators;  in 
which  they  expressly  promise  to  give  up  the  bond  on  the  1st  of 
June,  as  he  has  settled  the  bond  he  owed  the  estate  for  the  sum  of 
two  thousand  and  one  dollars  and  forty-seven  cents,  according  to 
the  agreement  made  the  22d  of  February,  1823,  with  the  widow 
and  heirs,  and  the  agreement  made  the  25th  of  January  with  the 
administrators. 

It  has  been  contended,  that  the  meaning  of  the  agreement  was, 
that  the  administrators  were  not  to  pay  Daniel  Lucas  any  thing 
on  account  of  his  share  of  his  father's  estate,  until  the  debt  due  to 
his  father's  estate  was  paid.  I  have  looked  in  vain  for  something 
in  the  agreement  to  warrant  this  construction.  This  appears  to 
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have  been  a  family  arrangement,  by  which  it  was  stipulated  that 
upon  Daniel  Lucas  giving  up  all  his  property,  to  be  applied  to 
the  payment  of  his  debts,  he  should  be  discharged  from  the  bond 
to  his  father,  and  should  be  let  in  for  his  distributive  share  of  his 
father's  estate.  If  it  w,  s  intended  that  Daniel  Lucas  should  be 
excluded  from  his  share,  it  ought  to  have  made  part  of  the  agree- 
ment, and  should  have  been  expressly  inserted.  I  do  not  feel  my- 
self at  liberty  to  supply  this  omission,  and  am  therefore  of  opinion, 
that  the  judgment  should  be  entered  ^n  favour  of  the  plaintiff  be- 
low for  one  hundred  and  fifty-three  dollars  and  seventy-one  cents, 
with  interest  from  the  1st  of  tftugust,  1822, 


[LANCASTER,  JUNE  3,  1826.] 

WORMAN  and  another,  for  the  use  of  SHEEPSHANKS, 
against  BOYER. 

IN    ERROR. 

--'  *   '  '•  "ii    Jr  •  •  ft  *i' 

After  the  plaintiff'  has  given  in  evidence  his  book  of  original  entries,  and  a  letter 

from  the  defendant,  acknowledging  the  receipt  of  several  letters  from  the  plain- 
tiff, but  without  mentioning  their  contents,  stating  his  inability  to  pay  the  balance 
due  to  the  plaintiff,  and  asking  further  time,  the  plaintiff  cannot  give  in  evidence 
his  journal  and  leger,  to  show  whrit  was  the  balance  due. 

A  receipt,  signed  in  the  name  of  the  plaintiffs,  by  a  brother-in-law  of  one  of  them, 
who  lived  near  them,  was  ofte:i  in  their  store,  and  in  habits  of  intimacy  with 
them,  is  not  admissible  in  evidence. 

If  a  notice  to  produce  papers  be  not  complied  with,  copies  of  the  papers  may  be 
read,  or  their  contents  proved;  but  the  court  has  no  power  to  require  their  pro- 
duction under  the  act  of  the  27th  of  February,  1798. 

ON  a  writ  of  error  to  the  Court  of  Common  Pleas  of  Berks 
county,  it-Appeared  that  this  was  an  action  on  the  case  in  assump- 
sit,  brought  by  the  plaintiffs  in  error,  Samuel  JVorman  and  Ja- 
cob Beiterman*  for  the  use  of  William  Sheepshanks^  against  Ja- 
cob K.  Boyer.  The  declaration  contained  two  counts:  the  first 
for  goods  sold  and  delivered;  the  second  on  an  account  stated.  The 
cause  was  tried  on  the  plea  of  non  assumpsit. 

On  ihe  trial,  three  bills  of  exceptions  to  evidence  were  taken, 
which  were  eturued  with  the  record.  They  were  argued  by  Hayes 
for  the  plaintiffs  in  error,  and  by  Baird  for  the  defendant  in  error; 
after  which,  the  opinion  of  the  court  was  delivered  by 

HUSTON,  J.  On  the  trial  of  this  cause,  the  plaintiffs  proved  and 
gave  in  evidence  their  book  of  original  entries.  .  After  this  the 
plaintiffs  produced,  and,  having  proved  it  to  be  the  defendant's 
writing,  read  a  letter  from  Jacob  K.  Boyer  to  the  plaintiffs,  dated 
the  17th  of  March,  1817.  In  this  letter  he  acknowledges  the  re- 
ceipt of  two  letters  from  the  plaintiffs  and  one  from  Mr.  Sheep- 
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shanks,  states  his  inability  to  pay  the  balance  due  them,  and  asks 
time.  The  plaintiffs  then  offered  to  read  their  journal  and  leger. 
These  were  objected  to,  and  rejected  by  the  court,  and  exception 
taken.  These  books  must  have  been  offered  to  prove  something 
not  in  the  day  book,  or  they  were  unnecessary.  It  is  conceded 
such  was  the  case;  that  they  contained  entries  of  cash;  but  it  was 
argued,  that  the  plaintiffs  could  read  them,  because  the  defendant, 
in  his  letter  above  stated,  mentioned  the  balance.  The  Court  of 
Common  Pleas  was  right  in  rejecting  these  books.  The  plaintiffs 
had  not  the  two  letters  referred  to  in  Bayer's  letter  of  the  17th  of 
March,  1817.  They  had  given  him  notice  to  produce  them,  but 
they  were  not  produced.  They  might  then  have  read  copies  of 
them  or  proved  their  contents;  but  there  was  no  evidence  that  those 
letters  stated  the  amount  of  balance  claimed  to  be  due,  nor  that,  if 
they  stated  a  balance,  it  was  the  same  as  shown  by  the  journal  and 
leger.  They  were  properly  rejected. 

The  defendant  then  proved,  that  S.  Ludgwig  was  a  brother- 
in-law  of  one  of  the  plaintiffs,  lived  in  Philadelphia  near  them, 
was  often  in  their  store,  and  in  habits  of  intimacy  with  them,  and 
then  offered  a  receipt  as  follows: 

"  Received,  January  18,  1817,  of  Mr.  Jacob  K.  Boyer,  eighty- 
six  dollars  on  account  with  IPorman  and  Beiterman. 

"  Samuel  Ludgwig" 

The  plaintiffs'  counsel  objected  to  this  paper  being  given  in  evi- 
dence, buf  the  court  received  it,  and  it  was  read  to  the  jury;  and 
•  this  was  the  subject  of  the  second  bill  of  exceptions. 

Neither  an  acquaintance,  nor  a  brother-in-la^v,  who  is  not  also  a 
clerk  or  agent  of  the  party,  can  bind  him  by  a  receipt.  Whoever 
pays  money  to  such  person,  does  it  at  his  own  risk.  This  was 
error  in  the  court  below, — indeed  the  defendant's  counsel  did  not 
attempt  to  support  it. 

The  plaintiffs  then  having  proved  notice  on  the  defendant  to 
produce  the  letters  referred  to  in  his  letter  above-mentioned  of  the 
17th  of  March,  1817,  moved  the  court  "elow  to  require  the  de- 
fendant to  produce  those  letters.  The  court  refused  to  do  so,  and 
this  was  the  third  bill  of  exceptions.  On  a  notice  to  produce  pa- 
pers which  are  not  produced  in  consequence  thereof,  copies  of  the 
papers  may  be  read,  or  the  contents  proved.  We  have  an  act  of 
assembly  of  the  27th  of  February,  1798,  3  Sm.  L.  303,  which 
gives  the  courts  "  power  in  any  action  depending  before  them,  on 
motion  and  on  good  and  sufficient  cause  shown,  by  affidavit  or  af- 
firmation, and  due  notice  thereof  being  given,  to  require  the  par- 
ties, or  either  of  them,  to  produce  books  or  writings  in  their  pos- 
session or  power  which  contain  evidence  pertinent  to  the  issue," 
&c.  Now  the  plaintiffs  had  not  complied  with  this  act.  If  they 
had  made  the  necessary  affidavit,  obtained  a  rule  to  show  cause, 
and,  on  hearing,  obtained  an  order  of  the  court,  and  served  it  duly 
on  the  defendant,  the  court  would  have  had  authority  to  require 
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the  defendant  to  produce  the  papers,  or  to  satisfy  the  court  why  it 
was  not  in  his  power  so  to  do;  or,  if  the  party  was  defendant,  to 
give  judgment  by  default,  as  far  as  relates  to  such  part  of  the  plain- 
tiff's demand,  to  which  the  hooks  or  papers  are  alleged  to  apply. 
Unless  the  party  wishing  for  papers  takes  his  direction  from  this 
act,  and  complies  with  what  it  prescribes,  he  is  not  entitled  to  the 
benefit  of  its  provisions.  The  Court  of  Common  Pleas  were  right 
in  their  direction  on  this  point.  But  for  the  error  in  the  second 
bill  of  exceptions,  the  judgment  must  be  reversed,  and  a  venire  de 
novo  awarded. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


[LANCASTER,  JUNE  7,  1826.] 

MARTIN  against  MATHIOT. 

IN    ERROR. 

On  a  sale  of  chattels,  if  the  vendor  and  vendee  agree  that  the  possession  shall  pass 
to  the  vendee,  but  the  property  remain  in  the  vendor  until  the  whole  purchase 
money  is  paid,  such  agreement,  as  respects  creditors  and  the  sheriff',  is  fraudu- 
lent; and  it  is  immaterial  whether  it  appear  that  the  creditor  trusted  the  debtor 
on  the  credit  of  the  goods  which  were  in  his  possession,  or  not. 

ERROR  to  the  Court  of  Common  Pleas  of  Lancaster  county. 

In  the  court  below  it  was  an  action  of  trespass,  brought  by 
David  Martin,  the  plaintiff  in  error,  against  John  Mathiot,  late 
sheriff  of  Lancaster  county,  for  seizing  four  wagon  horses  with 
the  harness  appurtenant  to  them.  The  defendant  justified  the 
seizure  under  a  writ  of fi.  fa.  directed  to  him  as  sheriff,  whereby 
he  was  commanded  to  levy  a  certain  debt,  for  which  judgment 
had  been  obtained  by  Robert  Croser  against  John  Michael,  on 
the  goods  and  chattels  of  the  said  Michael.  The  plaintiff  replied, 
that  the  horses  and  harness  were  his  property,  and  not  the  pro- 
perty of  John  Michael,  and  on  that  issue  the  parties  went  to  trial. 
It  was  proved,  that  the  horses  and  harness  were,  at  the  time  of 
the  levy,  and  for  some  time  before,  in  the  possession  of  John  Mi- 
chael, who  was  a  wagonner.  Before  they  came  into  his  possession, 
they  were  the  property  of  the  plaintiff.  The  defendant  gave  evi- 
dence, that  Michael  stood  charged  in  the  books  of  the  plaintiff, 
with  a  debt  amounting  to  upwards  of  sixty  dollars,  and  that  the 
plaintiff,  being  asked,  whether  Michael  was  the  owner  of  the  team 
he  was  driving,  answered,  that  it  belonged  to  Michael  provided 
he  would  pay  him  that  debt.  Several  questions  were  proposed 
to  the  court  on  this  evidence,  which  may  be  comprised  within  a 
small  compass.  The  opinion  of  the  court  was,  that  if  vendor  and 
vendee  agree,  that  the  possession  shall  pass  to  the  vendee,  but  the 
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property  remain  in  the  vendor,  until  the  whole  purchase  money  is 
paid,  such  agreement  as  respects  creditors,  and  the  sheriff  is  fraud- 
ulent;  and  it  is  immaterial  whether  it  appear  that  the  creditor 
trusted  the  debtor  on  the  credit  of  the  goods  which  were  in  his 
possession,  or  not. 

To  this  opinion  the  plaintiff  excepted. 

Slaymaker,  for  the  plaintiff  in  error,  cited  4  Mass.  Rep.  405. 
Clow  v.  Woods,  5  Serg.  4'  Ruwle*  286.  per  DUNCAN,  J.  Wa- 
ters's  Executors  v.  M'Clellan,  4  Dull.  208.  1  Cranch,  316.  9 
Johns.  201. 

W.  Hopkins,  and  Hopkins  contra,  cited  5  Serg:  4*  Rawle, 
278,  285,  286,  287,  288.  2  Johns.  46.  Palmer  v.  Hand,  13  Johns. 
434.  Babb  v.  Clemson,  1O  Serg.  8?  Rawle,  419. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.     I  cannot  say  that  I  perceive  any  error  in 
the  opinion  of  the  Court  of  Common  Pleas.     Possession  of  per- 
sonal property  is  the  great  mark  of  ownership.     It  is  almost  the 
only  index  which  the  world  in  general  has  to  look  to.     But  there 
are  exceptions.  There  are  certain  necessary,  and  lawful  contracts, 
by  which  the  owner  parts  with  the  possession,  and  yet  fraud  can- 
not be  presumed.     Such  are  the  contracts  of  lending  and  hiring, 
both  very  useful,  and  without  which  society  could  not  well  exist. 
It  is  of  the  essence  of  these,  that  the  owner  should  give  up  the 
possession,  for  a  time.     Such  too,  are  contracts  by  which  an  arti- 
san, or  manufacturer,  has  the  possession  of  materials  belonging  to 
another  for  the  purpose  of  making  them  up,  or  repairing  them  for 
the  owner.     No  suspicion  of  Iraud  can   fairly  arise,  where  the 
transaction  is  in  the  usual  course  of  business.     But  the  case  is 
very  different  where  it  is  intended  that  the  property  should  be  ap- 
parently in  one,  while  it  is  in  fact,  in  another.     This  is  out  of  the 
usual  course  of  business,  unnecessary,  and  directly  tending  to  the 
injury  of  those  who  are  not  in  the  secret.     In  the  present  instance 
for  example,  there  was  a  sale  of  four  horses  and  harness,  and  pos- 
session delivered  to  a  man  who  got  his  living  by  the  use  of  his 
team.  All  the  world  has  a  right  to  suppose  that  he  was  the  owner 
of  the  horses  which  he  drove,  and  a  secret  agreement  to  the  con- 
trary was  an  injury  to  society,  by  giving  the  wagonner  a  false 
credit  which  might  induce  others  to  trust  him  with  their  property. 
The  cases  which  have  generally  been  brought   before   courts  of 
justice,  are  those  in  which  the  seller  has  remained  in  possession. 
Those  have  been  adjudged  fraudulent.     There  are  innumerable 
authorities  on  this  subject,  but  I  will  refer  particularly  to  Clow  v. 
Woods,  5  Serg.  8?  Rawle,  286,  and  Babb  v.  Clemson,  1O  Serg.  4- 
Rawle,  4,19,  because  they  were  in  this  court,  well  considered,  and 
recently  decided.     The  principle  which  governed  them,  was,  that 
a  sale,  where  possession  docs  not  accompany  and   follow  it,  is 
fraudulent  as  to  creditors.  It  was  the  separation  of  the  possession 
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from  .the  property  which  made  the  fraud  ;  and  the  principle  ap- 
plies to  the  case  before  us.  Here  the  seller  did  not  retain  the 
possession,  but  was  to  retain  the  property  after  he  had  transferred 
the  possession  to  the  buyer.  The  mischief  is  the  same — a  false 
credit  is  given  ;  and  whether  given  to  the  buyer,  or  seller,  is  im- 
material. Neither  is  it  necessary,  that  it  should  appear,  that  cre- 
dit had  been  given  by  a  third  person  in  consequence  of  the  posses- 
sion of  the  purchaser.  A  rule  of  law  so  restricted,  would  be  of 
very  little  value.  It  rarely  occurs  that  a  man  can  prove,  what  it 
was  that  induced  him  to  give  credit.  It  is  a  rule  of  general  policy, 
which  declares  possession  to  be  the  evidence  of  property,  and  the 
presumption  is,'  that  every  man  is  trusted  according  to  the  pro- 
perty in  his  possession.  When  the  plaintiff  put  his  horses  into 
the  possession  of  Michael,  he  knew  that  he  was  making  Mi- 
chael the  ostensible  owner,  and  was  bound  to  abide  the  conse- 
quences. Between  themselves,  there  is  no  objection  to  the  pro- 
perty remaining  in  the  plaintiff.  But  as  to  the  sheriff  who  knew 
nothing  of  the  secret  condition  annexed  to  the  sale,  Michael,  who 
was  the  apparent,  is  to  be  considered  as  the  real  owner. 
I  am  of  opinion  that  the  judgment  should  be  affirmed. 

Judgment  affirmed. 


[LANCASTER,  JUSE  7,  1826.] 

The  COiMMONWEALTH  ex  rel.  MUNDERBACH  against 

RE1GART. 

The  3d  section  of  the  act  of  12th  of  April,  1825,  requiring  each  and  every  county 
treasurer  to  settle  his  accounts  before  the  second  Tuesday  in  December  in  each 
and  every  year,  is  confined  to  treasurers  appointed  after  the  1st  of  January,  1826. 

The  granting  an  information  in  the  nature  of  a  Quo  tfarranto,  is  discretionary  with 
the  court;  and  it  seems  that  it  will  not  be  granted,  when  it  cannot  be  brought 
to  trial  before  the  expiration  of  the  office  to  which  it  refers. 

ON  motion  of  George  B.  Porter,  esq.  and  affidavit  filed,  a  rule 
was  granted  on  a  former  day,  upon  Emanuel  Reigart*  esq.  to  show 
cause  why  an  information  in  the  nature  of  a  Quo  Warranto  should 
not  be  filed  against  him,  for  assuming  and  exercising  the  office  of 
treasurer  of  Lancaster  county. 

Buchanan,  for  the  defendant,  showed  cause. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  This  case  came  before  us,  on  a  rule  on  the 
defendant  to  show  cause  why  an  information  in  the  nature  of  a 
Quo  Warranto  should  not  be  filed  against  him,  for  assuming  and 
exercising  the  office  of  treasurer  of  Lancaster  county. 

The  defendant  has  assigned  several  reasons  against  an  informa- 
tion, the  first  of  which  is,  that  his  case  is  not  within  the  provisions  of 
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the  act  of  12th  of  Jlprll,  1825,  on  which  the  rule  was  founded.  At 
the  time  of  the  passing  of  this  act,  the  defendant  was  treasurer  of 
Lancaster  county,  and  the  question  is,  whether  he  was  obliged, 
by  the  third  section  of  the  act,  to  settle  his  account  as  treasurer, 
on  or  before  the  second  Tuesday  of  December,  in  the  year  1825. 
If  he  was,  it  is  confessed  that  he  was  a  defaulter,  and  the  commis- 
sioners had  no  right  to  appoint  him  treasurer  for  the  year  1826. 
The  words  of  the  third  section  are  general,  a  that  it  shall  be  the 
duty  of  the  treasurer  of  each  and  every  county  within  this  com- 
monwealth, to  settle  his  account,  as  treasurer,  for  all  moneys  by 
him  received  for  this  commonwealth,  for  tavern  licenses,  or  other- 
wise, on  or  before  the  second  Tuesday  in  December,  in  each  and 
every  year." 

But  it  is  contended  on  behalf  of  the  defendant,  that  from  the 
whole  spirit  and  intent  of  the  act,  these  general  expressions  are  to 
be  confined  to  treasurers  appointed  after  the  \st  of  January,  1826. 
The  main  object  of  the  act  appears  to  have  been,  to  produce  uni- 
formity in  the  time  of  the  appointment  of  all  county  treasurers  in 
the  commonwealth,  and  in  the  time  of  the  settlement  of  their  ac- 
counts. The  times  of  appointment  had  been  various  in  differ- 
ent counties,  and  this  occasioned  a  difficulty  in  ascertaining  who 
was  the  treasurer  of  any  particular  county  in  the  beginning  of  each 
year,  which  was  embarrassing  to  the  auditor  general  and  state 
treasurer.  The  appointments  of  county  treasurers  for  the  year 
1825,  had  all  been  made,  previous  to  the  passing  of  the  act  of  12th 
of  Jlpril,  1825,  and  consequently  it  was  impossible  to  effect  a 
uniformity  in  the  time  of  appointment  of  those  officers  for  that 
year.  The  first  section  of  the  act  is  prospective,  and  exclusive  of 
the  year  1825.  It  enacts,  that  '*  from  and  after  the  1st  day  of  Ja- 
nuary next,  (1826)  it  shall  not  be  lawful  for  the  judges  of  the 
courts  of  General  Quarter  Sessions  of  the  peace,  or  Mayor's 
Court,  to  grant  any  licenses  to  tavern  keepers,  at  either  of  the 
two  last  courts  of  Quarter  Sessions,  holden  in  any  year,  and  all 
applications  for  tavern  licenses  shall  be  made  at  the  first  and  se- 
cond terms  of  each  and  every  year  hereafter,"  The  object  of 
this  must  have'been  to  enable  the  county  treasurers  to  settle  their 
accounts  by  the  second  Tuesday  in  December,  which  it  would  have 
been  difficult  to  do,  if  licenses  had  been  granted  at  the  two  last 
terms  of  the  year  ;  because  these  licenses  frequently  remained  in 
the  hands  of  the  treasurer  several  months  before  they  were  taken 
out,  and  paid  for  by  the  tavern  keepers,  and  the  mode  of  compel- 
ling payment,  was,  by  indicting  them  at  the  succeeding  term,  if 
they  had  kept  taverns  in  the  mean  time  without  taking  out  a  li- 
cense. Clearly,  therefore,  this  first  section  wa-  intended  for  the 
cases  of  treasurers  appointed  after  the  year  1825. 

The  second  section,  directs  the  commissioners  of  each  county 
to  appoint  a  treasurer  in  the  first  week  of  January  in  every  year 
thereafter,  and  enacts,  that  the  treasurers  so  appointed  shall  hold 
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their  offices  for  one  year  and  no  longer,  and  that  all  treasurers  ap- 
pointed during  that  year  (1825)  shall  continue  in  office  until  the 
31st  of  December,  1825,  and  no  longer.   This  section  secures  uni- 
formity in  the  time  of  the  commencement  and  expiration  ol  the 
offices  of  all  county  treasurers,  who  should  be  appointed  on  or  after 
the  1st  oi  January,  1826.    Then  comes  the  3d  section,  on  which 
the  present  question  arises.     Besides  ordaining  that  the  treasurers 
of  each  county  should  settle  their  accounts  on  or  before  the  second 
Tuesday  of  iJecember  in  each  year,  it  inflicts  a  penalty  on  every 
treasurer  who  shall  not  so  settle  ;  viz.  he  shall  not  be  re-appointed 
to  the  office  of  treasurer,  neither  shall  he  be  re-appointed  unless 
he  produce  a  certificate  from  the  auditor  general,  and  state  trea- 
surer of  his  account  being  so  settled,  and  all  moneys  due  by  him, 
paid  to  the  state  treasurer, — nor  shall  any  treasurer  be  allowed  a 
commission  by  the  accountant  department,  who  omits  to  pay  over 
all  moneys  by  him  received,  or  which  he  ought  to  have  received, 
before  the  second    Tuesday  in  December  in  each  year.     Now  it 
could  be  a  matter  of  but  little  importance  to  the  commonwealth, 
whether  this  third  section  did  or  did  not  comprehend  treasurers 
appointed  before  the  1st  of  January,  1826,  and  it  cannot  be  sup- 
posed that  harsh  and  unreasonable  terms  should  be  imposed  on 
such  treasurers,  without  an  adequate  object.     To  alter  the  duties 
of  an  officer  who  was  to  remain  in  office  buf«part  of  a  year,  and 
that  too,  in  points  very  material  to  him,  would  certainly  savour  of 
hardship.     And  this  remark  is  much  more  forcible  when  applied 
to  the  sureties  of  the  treasurer,  who  became  responsible  for  him 
on  the  faith  of  the  law  as   it  existed  at  the  time  of  their  being 
boundf  for  his  faithful  execution  of  the  duties  of  his  office.     A  few 
weeks  difference  in  the  time  of  settlement,  or  of  payment,  might 
occasion  the  forfeiture  of  the  bond.     So  that  I  should  be  strongly 
inclined  to  the  opinion,  that  the  defendant's  case  was  not  within 
the  act,  if  it  rested  only  on  the  third  section.     But  when  we  con- 
sider the  fourth  section  we  shall  find  that  light  is  thrown,  on  the 
third,  and  the  argument  grows  very  strong  that  the  general  ex- 
pressions, •"  treasurers  of  each  and  every  county.^  should  be  re- 
stricted to  treasurers  appointed  after  the  year  182o.     The  fourth 
section  directs,  that  "the  auditor  general  shall  cause  suits  to  be  in- 
stituted against  the  present  and  prior  county  treasurers  hereto- 
fore appointed,  who  may  be   delinquent,  and  who   may,  or  have 
refused  to  settle  their  accounts,  and  pay  over  all  moneys  on  every 
license  heretofore  granted,  or  which  may  be  granted  by  any  court 
within  this  commonwealth  during  the  present  year,  agreeably 
to  the  usages  of  the  accountant  department."  Now  here  is  a  plain 
distinction  between  treasurers  appointed  for  the  year  1825,  and 
those  who  should  be  afterwards  appointed.     The  former  were  to 
be    sued,    unless    they  settled    their   account   for    all   tavern  li- 
censes granted  during  the  year   1825,  and   paid  the  money  over, 
according  to  the  usages  of  the  accountant  department.     It  was  as- 
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serted  by  the  counsel  for  the  defendant,  and  I  think  not  contra- 
dicted by  the  adverse  counsel,  that  it  was  the  usage  of  the  account- 
ant department,  to  allow  three  months  from  the  end  of  each  year, 
for  payment  of  the  money  due  on  licenses  granted  at  the  last  term 
in  the  year,  because  in  fact,  many  of  those  licenses,  although 
transmitted  to  the  treasurer  from  the  Court  of  Quarter  Sessions, 
were  not  taken  out,  and  paid  for,  by  the  tavern  keepers,  until  after 
the  end  of  the  year.  If  this  be  so,  it  shows  clearly,  that  treasurers 
appointed  for  the  year  1825,  could  not  have  been  required  by  the 
third  section,  to  settle  their  accounts  by  the  second  Tuesday  in 
December,  and  make  payments  in  full  to  the  treasurer,  by  the  31st 
of  December  in  each  year.  There  is  an  inconsistency  between  the 
third  and  fourth  sections,  if  we  apply  them  both  to  the  case  of 
treasurers  appointed  for  the  year  1825,  and  it  is  a  sound  rule  so 
to  construe  every  instrument  as  toi'etain  all  its  words,  and  if  possi- 
ble, preserve  consistency  in  all  its  parts.  I  am  of  opinion,  therefore, 
that  the  case  of  the  defendant,  is  not  within  the  provisions  of  the 
act  of  the  12th  of  Jlpril,  1825.  But  even  if  it  were,  it  would  be 
indiscreet  to  proceed  against  him  by  information,  because  it  is 
certain,  that  the  cause  could  not  come  to  trial  by  a  jury  until  after 
the  expiration  of  his  office.  The  granting  of  an  information  of 
this  kind  is  discretionary,  and  why  should  the  court  waste  time  in 
a  fruitless  prosecution?  The  cases  cited  from  2  Johns.  184,  and 
3  Mass.  Rep.  385,  show  the  opinion  of  the  Supreme  Courts  of 
New  York  and  Massachusetts  on  this  point,  and  I  agree  with 
them.  The  counsel  for  the  defendant  urged  two  other  reasons 
against  an  information,  on  which  I  give  no  opinion,  because  it  is 
unnecessary.  I  am  of  opinion  that  sufficient  cause  has  been  shown 
by  the  defendant  j  and,  therefore,  the  rule  should  be  discharged. 

Rule  discharged. 
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MUNDERBACH  against  LUTZ'S  Administrator. 

IN  ERROR. 

This  court  will  not  reverse  a  judgment,  except  for  error  apparent  on  the  record, 

If  any  presumption  be  admitted,  it  will  be  rather  to  support,  than  to  reverse  a 
judgment. 

The  omission  to  instruct  the  jury  .on  a  point,  which  the  verdict  has  rendered  im- 
material, is  not  error. 

It  is  not  necessary  for  the  court  to  answer  a  proposition  submitted  for  their  opinion, 
in  the  very  words  of  the  proposition.  It  is  enough,  if  the  answer  be  sufficiently 
full  -o  be  understood. 

If  a  proposition  submitted  by  the  counsel  to  the  court,  be  a  mere  repetition,  in 
other  words,  of  one  which  has  already  been  answered,  it  is  not  error  to  refer  to  the 
answer  already  given,  or  even  to  omit  to  answer  the  proposition  altogether  ;  and 
if  it  be  alleged,  that  the  second  proposition  is  different  from  the  first,  it  is  the 
duty  of  the  counsel  to  place  the  first  on  the  record. 

If  the  counsel  of  the  defendant  select  that  part  of  the  testimony  on  which  he  relies, 
and  request  the  court  to  instruct  the  jury  that  it  is  a  full  defence  to  the  plaintiff's 
claim,  and  tl.e  court,  who  had  previously  stated  the  whole  evidence  in  the  case, 
in  their  charge,  say,  "The  proposition  is  correct,  and  if  the  jury  believe  the 
facts  on  which  it  is  founded,  as  stated  before  in  the  charge,  it  is  to  a  bar  to  the 
plaintifi's  recovery,"  this  cannot  be  assigned  as  error  by  the  plaintiff. 
This  court  will  not  reverse  a  judgment,  where  a  point  is  stated  fairly  by  the  court 

below,  but  not  so  fully  as  it  might  be  stated. 

Nor  will  it  reverse  a  judgment  because  the  court  below  has  answered  an  abstract 
proposition,  which  this  court  may  think  ought  to  have  been  omitted  ;  especially, 
if  the  answer  be  correct. 

WRIT  of  error  to  the  Court  of  Common  Pleas  of  Lancaster 
county,  in  an  action  brought  by  Martin  Munderbach,  the  plain- 
tiff in  error,  against  the  defendant  in  error,  the  administrator  of 
Nicholas  Lutz,  deceased. 

The  nature  of  the  case,  and  the  points  in  controversy,  will  be 
better  understood  from  the  opinion  of  the  court,  than  from  any 
other  statement  which  can  be  given  of  them. 

After  argument  by  Hopkins  lor  the  plaintiff  in  error,  and  Buch- 
anan for  the  defendant  in  error,  the  opinion  of  the  court  was  de- 
livered by 

HUSTON,  J.  On  the  25th  of  October,  1814,  Henry  Good  made 
his  note  to  M.  Munderbach,  and  Nicholas  Lutz,  for  four  thou- 
sand four  hundred  dollars,  payable  in  sixty  days  at  the  Farmers' 
Bank  of  Lancaster.  Munderbach  and  Lutz  indorsed  the  note, 
and  marked  it  for  the  use  of  the  drawer  who  received  the  money 
for  it  at  the  bank. 

On  the  27th  of  December,  1814,  this  note  was  protested,  and 
pn  the  9th  of  January,  1815,  suits  were  brought  against  Good, 
the  maker  of  the  note,  and  against  Munderbach  and  Lutz,  who 
had  indorsed  it. 

On  the  24th  of  Jlpril,  1815,  judgment  was  obtained  in  both 
these  suits. 
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A.  fieri  facias  no.  9,  of  August,  1815,  issued  in  the  suit  against 
Good,  on  which  his  lands  were  levied  and  condemned. 

To  November,  a  veriditioni  exponas  issued,  which  was  returned, 
u  Stayed  by  plaintiff."  A  venditioni  eocponas  against  Lutz.  at  the 
suit  of  one  Roland,  had  issued  to  this  same  November  1  erm,  on 
which  the  sheriff  had  exposed  the  lands  of  Good  to  sale,  and  one 
tract  was  struck  down  to  Munderbach,  for  eight  thousand  three 
hundred  dollars,  and  another  to  H.  Landis  and  John  Lutz,  who 
were  indorsers  on  two  other  notes  of  Good,  for  four  thousand  nine 
hundred  dollars.  But  it  appeared  that  the  persons  to  whom  these 
lands  were  struck  down,  not  having  paid  the  money,  the  sheriff 
returned  them  unsold  for  want  of  buyers. 

It  also  appeared,  that  on  the  8th  of  November,  1814,  Henry  Good 
had  another  note  for  thirteen  hundred  and  fifty  dollars,  indorsed  by 
M.  Munderbach,  and  John  Lutz,  discounted  at  the  same  bank, 
and  on  the  13th  of  December,  1814,  Henry  Good  had  another  note 
for  two  thousand  dollars,  indorsed  by  Henry  Landis  and  John 
Lutz,  also  discounted  at  the  same  bank. 

On  the  5th  of  December,  1815,  the  bank  received  a  note  for 
seven  thousand  seven  hundred  and  fifty  dollars,  drawn  by  Martin 
Munderbach,  and  indorsed  by  Henry  Landis  and  John  Lutz, 
payable  at  sixty  days.  This  note  was  for  the  amount  of  the  three 
notes  drawn  by  H.  Good  before  mentioned — and  on  the  back  of 
the  note  first  mentioned  for  four  thousand  four  hundred  dollars, 
which  remained  with  the  bank,  was  written  as  follows,  "  We  do 
hereby  acknowledge  and  agree,  that  the  judgment  obtained  by  the 
Farmers'  Bank  of  Lancaster  on  this  note  remain  as  a  security -for 
the  note  discounted  this  day  for  seven  thousand  seven  hundred 
and  fifty  dollars:  Witness  our  hands,  5th  December,  1815,  (signed) 
H.  Good,  M.  Munderbach,  and  John  Lutz?9 

On  the  6th  February,  1816,  the  note  for  seven  thousand  seven 
hundred  and  fifty  dollars  was  renewed. 

On  the  9th  April,  18 16,  it  was  renewed  again,  with  the  name  of 
Nicholas  Lutz  as  an  additional  indorser — This  note  was  protested. 

To  April  Term,  1817,  a  fieri  facias,  had  issued  on  the  judg- 
ment of  the  bank  against  M.  Munderbach  and  Nicholas  Lutz, 
on  which  the  land  of  Munderbach  was  levied  and  condemned  ; 
and  on  a  venditioni  exponas  to  August,  1817,  it  was  sold  for  five 
thousand  and  seventy  dollars,  which,  with  the  sale  of  some  lands 
of  H.  Landis,  and  some  of  John  Lutz,  against  whom  the  bank 
had  proceeded,  satisfied  the  whole  of  the  demands  of  the  bank. 

It  also  appeared,  that  at  November  Term  following,  the  land  of 
Henry  Good,  was  sold  for  above  five  thousand  dollars,  but  at 
whose  suit  it  did  not  appear.  It  also  appeared  that  Munderbach, 
and  Nicholas  Lutz,  when  Good^s  debt  was  raised  and  paid  to  the 
bank,  had  never  applied  to  the  bank  to  assign  over  to  them  its  judg- 
ment against  Good,  and  that  the  bank  had  entered  satisfaction  on 
its  judgment  against  Good. 
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This  suit  was  brought  by  M.  Munderbach  to  recover  from 
Nicholas  Lutz,  the  one  half  of  the  sum  which  the  bank  had  levied 
from  Munderbach,  his  co-indorser.  Not  one  word  of  the  evidence 
given  at  the  trial  of  the  cause,  was  before  this  court  on  the  record  re- 
turned, except  the  matters  above  stated.  It  appeared,  however, 
from  that  part  of  the  charge  returned,  that  at  least  two  witnesses 
had  been  examined  on  different  points  in  the  cause,  and  we  have 
some  intimation  of  what  was  testified  by  one — but  although  the 
other  was  examined  on  a  point  very  material  in  the  cause, — we 
have  not  his  testimony,  nor  any  thing  from  which  it  can  be  in- 
ferred, what  it  was. 

A  motion  had  been  made  at  this  term  to  this  court,  the  object  of 
which  was  to  bring  the  evidence  on  the  record  ;  to  the  decision  and 
opinion  on  which  I  refer. 

From  the  defective  manner  in  which  this  cause  is  brought  be- 
fore this  court,  it  is  not  easy  to  give  a  distinct  view  of  what  was 
contended  for  by  the  plaintiff  in  error,  and  it  was  not  in  every  part 
of  the  case  possible  to  know  whether  he  had  or  had  not  cause  of 
complaint. 

There  were  five  errors  assigned  in  this  court. 

The  first  error  assigned  is  to  the  charge  of  the  court. 

The  judge,  after  stating  the  facts  out  of  which  the  cause  arose, 
told  the  jury,  the  plaintiff  would  be  entitled  to  their  verdict  for 
one  half  of  the  money  raised  by  the  bank  from  the  sale  of  the 
plaintiff's  property,  with  interest  and  half  the  costs,  unless  the 
circumstances  and  facts  proved  by  the  defendants  would  amount 
to  a  defence  ;  and  concluded  by  saying,  a  If  the  jury  are  of  opin- 
ion from  the  testimony  in  the  cause,  adverting  to  the  whole  evi- 
dence, and  particularly  to  the  testimony  of  Peter  Homan,  that  the 
interference  of  Munderbach,  taking  into  consideration  his  whole 
conduct,  prevented  the  bank  from  recovering  its  demand  from 
Good,  and  threw  the  loss  on  the  indorsers,  he  cannot  recover  from 
the  defendant  in  this  suit.  If  they  thought  differently,  he  could 
recover/7 

This  has  not  been  much  insisted  on.  It  is  possible  that  if  all 
the  facts  proved  were  before  us,  we  might  think  those  facts,  and 
what  could  fairly  be  inferred  from  them  would  not  amount  to  a 
defence ;  but  it  is  possible  that  facts  were  proved  which  would 
amount  to  a  perfect  defence.  This  court  do  not,  and  will  not  re- 
verse except  for  error  apparent — we  must  not  suppose  error — it 
must  be  shown  to  us — if  we  presume  at  all,  it  will  be  to  support — 
not  to  reverse  a  judgment. 

The  second  error  assigned  is — There  is  error  in  the  answer  to 
the  fourth  original  point  of  the  plaintiff. 

The  first  three  points  submitted  to  the  court  by  the  plaintiff  are 
not  before  us — the  counsel  have  stated  what  some  of  them  were  ; 
but  they  are  not  on  our  record — nor  are  the  answers  given  to  them 
before  us — but  we  find  on  our  record  a  proposition  numbered  as 
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the  fourth,  proposed  by  the  plaintiff,  as  follows,  "The  plaintiff  is  en- 
titled to  recover  of  the  defendant  the  one  half  of  the  money  levied 
by  the  sheriff  from  the  sale  of  his  property  in  satisfaction  of  the 
said  note,  with  interest  thereon  from  the  day  of  the  sale,  the  31st 
of  May,  1817,  or  the  day  of  the  writ  returned."  To  which  the 
court  answered,  "  This  is  merely  a  repetition  of  the  last,  in  other 
words,  and  the  court  answer,  that  the  plaintiff  may  recover,  if  there 
is  nothing  in  the  defence  set  up  by  the  defendant." 

The  error  alleged  is,  that  the  court  did  not  answer  in  the  very 
words  of  the  proposition,  and  did  not  expressly  state  he  could  re- 
cover the  principal  and  interest. 

I  see  no  error  here — for  it  is  a  full  answer  to  the  proposition, 
and  would  be  so  understood.  The  fair  construction  is,  consider- 
ing it  in  relation  to  the  proposition,  that  it  admits  the  plaintiff's 
right  of  recovery  as  claimed  by  him — very  properly  adding,  "  if 
the  jury  think  there  is  nothing  in  the  defence  set  up  by  the  defen- 
dant." 

But  the  court  tells  us,  it  is  a  mere  repetition  of  the  third  propo- 
sition in  other  words  : — if  so,  and  the  answer  to  the  third  was  cor.- 
rect,  I  dg  not  see  that  there  would  have  been  error  in  omitting 
to  answer  it  altogether.  The  counsel  says,  it  was  not  a  repetition 
of  the  third.  Now  he  could  have  hadSthe  three  first  here.  If  the 
error  in  the  fourth  was  only  apparent,  on  comparing  it  with  the 
prior  one — it  was  necessary  that  the  prior  one  should  be  be- 
fore us. 

The  jury  have  found  for  the  defendant  generally.  I  do  not  see 
what  error  there  could  be  in  omitting  to  give  a  precise  opinion  as 
to  interest,  where  no  principal  is  found  due.  If  the  jury  had 
found  the  principal  sum  for  the  plaintiff  without  interest,  the 
omission  to  specify  interest  might  have  been  of  serious  injury  to 
the  plaintiff.  Under  the  circumstances  apparent  on  this  record,  it 
can  only  be  called  an  omission  of  what  was  immaterial. 

But  it  is  not  omitted  in  the  charge  as  returned  ;  the  court  ex- 
pressly say,  Munderbach  is  entitled  to  interest,  unless  the  defence 
is  sufficient.  There  is  no  error  in  this  part  of  the  cause. 

The  third  error  assigned  has  not  been  insisted  on — it  is  nearly 
the  same  with  the  first,  on  which  we  have  remarked  already. 

The  fourth  and  fifth  errors  assigned,  apply  to  the  third  and 
fourth  points  proposed  to  the  court  by  the  defendant's  counsel,  and 
differ  only  in  this,  that  the  fifth  applies  to  the  latter  point,  alleging 
the  same  error  in  it  which  the  fourth  had  stated  to  the  third  point. 
The  error  alleged  is  this.  The  counsel  for  the  defendant,  had 
selected  that  part  of  the  testimony  on  which  his  client  relied,  stated 
it  no  doubt,  as  strongly  as  it  would  bear,  and  requested  the  court 
to  give  in  charge  to  the  jury,  that  it  was  a  full  defence  to  the 
plaintiff's  claim.  That  the  counsel  of  the  one  party,  and  of  the 
other,  should  state  the  facts  of  the  cause  as  favourably  to  his  client 
as  he  can  ;  that  he  should  draw  his  conclusions  of  law  as  strongly 
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on  his  own  side  as  his  ingenuity  can  make  plausible,  is  no  doubt 
an  evil,  but  it  is  an  old  one,  and  I  believe  too  inveterate  to  be  cor- 
rected. The  court,  however,  ought  to  state  the  evidence  fairly  to 
the  jury,  and  to  inform  them,  that  of  the  facts  they  are  to  judge, 
and  to  instruct  them  what  the  law  is,  if  facts  are  believi  d  to  be 
in  one  way,  and  what,  if  in  the  other.  By  our  practice,  a  judge  in 
his  charge  generally  states  the  facts  given  in  evidence,  and  the  law 
applicable  to  the  case,  and  leaves  it  to  the  jury  to  apply  the  law  to 
the  facts  as  they  shall  find  them  to  be.  In  addition  to  this,  the 
counsel  on  each  side  calls  the  attention  of  the  court  to  certain  pro- 
positions, calculated  to  promote  the  interest  of  their  respective 
clients,  and  too  frequently  state  the  evidence,  at  least  partially. 
It  would  be  tedious  in  the  extreme,  for  the  judge  to  recur  to  the 
whole  testimony,  and  repeat  the  whole  of  it  in  his  answer  to  each 
of  these  propositions  ;  it  is  enough  if  he  refers  to  it  generally  ;  if 
he  tells  the  jury  tne  cause  depends  not  on  that  portion  of  the  tes- 
timony, stated  in  the  points  under  discussion,  but  on  the  whole 
evidence  in  the  cause.  And  it  appears  to  me,  this  is  precisely 
what  the  judge  has  done.  The  court  say,  "  this  proposition  is  cor- 
rect, and  if  the  jury  believe  the  facts  on  which  it  is  founded,  as 
stated  before  in  the  charge,  it  is  a  bar  to  the  plaintiff's  recovery 
in  this  suit/'  The  whole  of  a  judge's  charge  is  to  be  taken  into 
view.  The  point  to  which  the  attention  had  been  called,  was  the 
same,  which  is  the  subject  of  the  first  error  before  mentioned.  In 
the  charge,  the  court  had  stated  all  the  evidence,  and  had  told  the 
jury  they  must  advert  to  the  whole  evidence.  The  court  say  the 
proposition  is  correct,  and  so  it  was  if  the  premises  were  true  ;  but 
the  court  add,  "•  and  if  the  jury  believe,  the  facts  on  which  it  is 
founded"  &c.  It  seems  to  me  there  is  no  error  in  this.  It  cannot'be 
seriously  supposed  this  court  will  reverse,  because  a  point  fairly 
stated,  is  not  stated  as  fully  as  it  was  possible  to  state  it.  But 
to  the  assignment  of  the  fifth  error,  is  added,  "that  the  last  sen- 
tence of  the  defendant's  point,  submitted  to  the  court,  is  an  ab- 
stract proposition  not  pertinent  to  the  cause,  and  as  stated,  had  a 
tendency  to  mislead  the  jury."  It  has  been  decided  that  if  the  court 
do  not  answer  every  point  proposed  to  them,  it  is  error,  if  the 
point  not  answered  has  any  bearing  on  the  cause  trying.  Our 
system  as  to  this  matter  is  not  yet  old — perhaps  not  yet  fully 
formed.  It  would  seem  to  me  not  to  have  been  the  intention  of 
the  legislature  to  entangle  the  administration  of  justice  in  form. 
Most  causes  require  only  the  application  of  one  or  two  principles 
to  the  facts.  Y^t  we  often  see  points  proposed  in  terrible  array  of 
a  dozen,  or  a  score,  each  of  which,  however,  has  some  relation  to 
that  branch  of  the  law,  to  which  the  case  trying  belongs.  We 
have  already  required  a,n  answer  to  each,  which  has  any  bearing 
on  the  cause.  It  seems  to  me  it  would  be  going  beyond  our  duty 
to  reverse,  because  a  judge  had  answered  propositions  which  we 
may  think  ought  to  have  been  omitted— especially  where  the  an- 
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swer  is  correct.  If  the  answer  mistakes  the  law,  there  would 
seem  to  be  more  cause  of  complaint ;  but  even  this  has  been  de- 
cided to  be  no  error,  where  the  point  proposed  has  no  application 
to  the  cause  trying. 

There  were  other  matters  discussed  before  us  which  do  not  ap- 
pear in  the  list  of  errors  assigned,  and  which  do  not  appear  to 
have  been  brought  to  the  view  of  the  Common  Pleas,  of  which 
we  only  say,  we  cannot  notice  them.  On  the  whole,  there  does 
not  appear  any  cause  for  reversing  the  judgment  of  the  court 
below,  as  the  record  comes  before  us  ;  and  we  must  suppose  the 
plaintiff  in  error  has  brought  it  up  in  as  favourable  a  point  of  view 
as  possible. 

Judgment  affirmed, 


VOL.  xiv.  2  F 
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RUSH  and  others,  Assignees  of  HART,  against  GOOD. 

IN  ERROR. 

Where  the  assignees  of  a  debtor,  have  sold  the  property,  and  received  money 
enough  'to  pay  all  the  debts  of  the  assignor,  an  action  will  lie  against  them,  (if 
all  have  received  the  money  and  all  are  equally  liable,)  to  compel  payment  to  a 
creditor,  whose  claim  against  the  assignor  is  established. 

But  whether  an  action  can  be  supported  for  a  proportion  or  rateable  share  of  the 
debt  claimed  by  the  plaintiff,  until  he  has  proceeded  against  the  assignees,  so 
far  as  to  have  a  dividend  declared  and  distribution  ordered,  as  directed  by  the 
net  of  the  24th  of  March,  1818,  "  to  compel  assignees  to  settle  their  accounts," 
&c.  qtixre? 

A  count  against  such  assignees,  setting  forth  the  assignment,  naming  the  defend- 
ants as  trustees,  and  averring  that  they  had  collected  money  enough  to  pay  all 
the  debts  of  the  assignor,  may  be  joined  with  a  count  for  money  had  and  re- 
ceived, in  which  the  defendants  are  not  named  as  trustees ;  both  counts  charging 
them  personally. 

But,  under  such  a  declaration,  the  plaintiff  can  only  recover  the  money  actually 
received  by  the  defendants,  and  not,  what  with  due  diligence,  they  might  have 
received. 

If  several  papers,  purporting  to  be  accounts  of  the  assignees  of  a  debtor,  or  some 
of  them,  be  found  together  in  the  prothonotary's  office,  one  of  which  papers 
purports  to  exhibit  the  property  unsold,  a  second  the  property  sold,  a  third  the 
sums  paid  to  the  different  creditors,  a  fourth  the  debts  still  due,  &c.,  and  they 
were  all  filed  at  the  same  time,  they  make  together  but  one  account ;  and  if  one 
of  them  be  given  in  evidence  against  the  assignees,  it  makes  the  others  evidence 
for  them ;  and  this,  whether  they  are  considered  public  or  private  papers.  And 
if  it  be  alleged,  that  one  of  the  papers  was  made  out  since  the  commencement 
of  the  suit,  and  this  does  not  distinctly  appear,  the  whole  should  go  to  the  jury, 
with  directions  to  disregard  the  one  objected  to,  if  they  should  be  of  opinion 
that  it  was  not  put  in  with  the  others,  before  the  commencement  of  the  suit. 

If  one  of  several  defendants,  enter  a  rule  of  arbitration  for  himself  and  his  co-de- 
fendants, but  without  any  authority  from  them  appearing,  and,  upon  an  award 
against  them,  enter  an  appeal,  representing  himself  in  the  same  character,  after 
which  the  cause  is  tried,  and  a  verdict  and  judgment  given  against  the  defend- 
ants, this  cannot  be  taken  notice  of  by  this  court,  as  error.  The  cause  must  be 
considered  as  legally  in  court,  unless  some  one  of  the  defendants  should  come 
and  deny  the  right  of  appealing  for  him,  and  support  his  denial,  at  least  by  his 
own  affidavit. 

THE  record  of  this  case,  having  been  returned  on  a  writ  of  error 
to  the  Common  Pleas  of  Lancaster  county,  the  questions  arising 
upon  it  were  argued  by 

Hopkins,  for  the  plaintiffs  in  error,  and 

Wright,  for  the  defendant  in  error. 

The  facts  connected  with  the  points  decided,  and  every  thing 
necessary  to  enable  the  reader  to  understand  them,  will  be  found 
in  the  opinion  of  the  court,  which  was  delivered  by 

HUSTON,  .T.  John  Good,  the  plaintiff  below,  brought  this  suit 
against  Henry  Rush,  Adam  Goehinoer  and  Samuel  B.  Mooret 
styling  them  trustees  of  Benjamin  Hart. 
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The  declaration  contained  two  counts.  The  first  stated,  in  sub- 
stance, that  Benjamin  Hart,  on  the  1st  of  January,  1816,  was 
indebted  to  John  Good  in  the  sum  of  eight  thousand  dollars,  and 
promised  to  pay  the  same.  That  afterwards,  on  the  13th  of  t/lpril, 
1816,  by  a  deed  of  assignment,  he  transferred  to  the  defendants 
(naming  them)  all  his  real  and  personal  property,  in  trust  to  sell 
and  dispose  of  the  same  for  cash,  and  appropriate  the  same  to  pay 
the  debts  of  the  said  Benjamin  Hart,  in  the  order  in  the  said 
deed  mentioned;  and  averred  that  the  said  defendants  had,  in  pur- 
suance thereof,  taken  into  their  possession  all  the  real  and  personal 
property  of  the  said  Hart,  and  disposed  of  the  same,  and  collected 
debts  due  and  owing  to  the  said  Hart,  and  from  the  sale  of  pro- 
perty and  collection  of  debts,  had  collected  and  received  into  their 
possession,  a  large  sum  of  money,  viz.  sixty  thousand  dollars,  a 
sum  sufficient  to  pay  all  just  claims  and  demands  due  and  owing 
by  the  said  Hart,  whereby  action  had  accrued  to  the  said  Good  to 
have  and  demand,  &c.,  of  which  the  defendants  had  notice,  and  in 
consideration  thereof  assumed,  &c.  &c. 

The  second  count  was  the  common  one  for  money  had  and  re- 
ceived. 

On  the  trial  of  the  cause,  the  opinion  of  the  court  was  desired 
on  the  first  count, — whether  the  two  counts  could  be  joined, — whe- 
ther the  suit  could  be  supported  by  the  plaintiff  against  the  defend- 
ants, on  the  evidence  given,  and  two  bills  of  exception  were  taken 
as  to  testimony  admitted  or  rejected. 

In  this  court  several  errors  were  assigned: — 

1.  "There  is  no  cause  of  action  in  the  first  count  in  the  decla- 
ration, and  the  verdict  being  taken  generally"  is  erroneous. 

It  was  contended  that  the  creditors  of  the  assignor  must  pursue 
the  directions  of  the  act  of  the  24th  of  March,  1811,  "to  compel 
assignees  to  settle  their  accounts,  and  for  other  purposes,"  and  that 
in  no  case  can  a  suit  at  common  law  be  instituted  by  a  creditor 
against  such  assignees.  This  court  is  not  of  that  opinion.  Where 
the  assignees  have  sold  the  property  and  received  money  enough 
to  pay  all  the  debts  of  the  assignor,  an  action  will  lie  to  compel 
payment  to  a  creditor,  whose  claim  against  the  assignor  is  esta- 
blished. This  is  where  the  trustees  have  all  received  the  money, 
and  are  all  equally  liable.  On  the  face  of  this  count,  then,  there 
is  stated  a  sufficient  cause  of  action. 

Second  error  assigned.  "The  first  count  is  against  the  defend- 
ants as  trustees  of  Hart;  the  second  against  them  personally.  These 
counts  cannot  be  joined." 

This  objection  seemed  to  have  been  made  under  an  idea,  that  a 
verdict  and  judgment  on  the  first  count,  would  only  have  affected 
the  trust  property.  This  is  not  however  the  case, — both  the  first 
and  second  counts  charge  the  defendants  personally. 

Third  error.  It  appeared  a  rule  of  reference  had  been  entered 
in  this  cause  by  Jldam  Goehinoer,  representing  himself  as  acting 
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for  himself  and  the  other  defendants,  but  no  authority  appeared 
from  them.  There  had  been  a  report,  from  which  an  appeal  was 
taken  by  the  said  Goehinoer,  representing  himself  in  the  same  cha- 
racter; after  which  came  the  trial,  verdict,  and  judgment:  and  we 
think  we  cannot  take  notice  of  this  as  error.  If  Goehinoer  had 
authority,  all  is  right;  if  he  had  not,  still,  as  the  power  to  bring 
back  the  cause  was  equal  to  that  which  removed  it,  we  see  nothing 
to  object  to.  If  never  legally  referred,  it  is  as  if  never  referred. 
If  the  cause  had  rested  on  the  report  of  the  arbitrators,  and  the 
plaintiff  had  issued  execution  for  the  sum  awarded,  it  would  have 
been  necessary  to  decide  whether  the  other  defendants,  were  bound; 
but  when  the  cause  was  restored  to  the  court  by  the  same  person 
and  the  same  authority  which  withdrew  it, — where  both  parties 
have  considered  it  in  court  after  the  appeal,  and  proceeded  to  trial, 
we  must  consider  it  legally  in  court,  unless  some  one  of  the  de- 
fendants would  come  and  deny  the  right  of  appealing  for  him,  and 
support  his  denial  at  least  by  his  own  affidavit. 

The  next  errors  assigned,  are  to  the  admission  in  evidence  of 
two  papers,  and  the  rejection  of  a  third. 

The  act  to  compel  trustees  to  settle  their  accounts,  gives  to  the 
Court  of  Common  Pleas  power  to  compel  trustees  to  exhibit  in 
court  an  account  of  the  property  received,  and  of  the  manner  in 
which  they  have  disposed  of  it.  The  words  of  the  act  would  seem 
to  grant  this  power  only  on  the  application  of  a  creditor.  No  such 
application  to  the  Common  Pleas  was  alleged,  but  certain  papers 
purporting  to  be  accounts,  or  purporting,  if  taken  altogether,  to 
exhibit  some  account  of  the  property  received,  were  found  in  the 
office  of  the  prothonotary  of  the  Court  of  Common  Pleas.  One  of 
them  purported  to  be  an  account  of  Henry  Rush,  one  of  the  trus- 
tees, of  such  property  as  came  to  his  hands,  and  his  application  of 
the  same,  showing  that  a  balance  of  ninety-seven  dollars  was  in 
his  hands.  It  was  indorsed,  "March  13th,  1820,  read,  and  or- 
dered to  be  filed."  This  account  was  signed  and  sworn  to  by 
Henry  Rush.  Another  of  these  papers  was  marked,  "filed."  It 
was  not  signed  by  any  person,  nor  sworn  to,  nor  any  date  affixed 
to  it.  It  purported  to  give  an  account  of  property  which  had  be- 
longed to  Benjamin  Hart,  and  which  had  been  sold,  amounting 
to  nine  thousand  eight  hundred  and  forty-nine  dollars  and  ninety- 
three  cents;  and  an  exhibit  of  monies  applied  to  the  payment  of 
Harfs  debts  by  *ftdam  Goehinoer,  to  the  amount  of  seven  thou- 
sand four  hundred  and  seventy  dollars  and  eighty-two  cents,  and 
by  Rush,  to  the  amount  of  one  thousand  four  hundred  and  thirty- 
eight  dollars  and  twenty-five  cents.  The  part  relating  to  the  dis- 
bursements by  Rush,  agreed  with  the  account  of  disbursements  in 
his  separate  account,  before  mentioned. 

There  was  also  a  third  paper,  containing  an  account  of  property 
received  from  Hart,  and  not  sold,  and  which,  as  it  stated,  the  trus- 
tees had  offered  for  sale  unsuccessfully.  This  paper  had  no  date, 
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nor  was  it  signed  by  any  person;  but,  so  far  as  stated,  it  was  in  the 
same  handwriting  as  the  two  other  accounts.  There  was,  how- 
ever, attached  to  it,  a  statement,  specifying  particularly  the  amount 
due  from  Benjamin  Hart  to  S.  B.  Moore  and  Jldam  Goehinoer, 
two  of  the  trustees,  on  bonds,  mortgages,  &c.  This  last  was  in 
the  handwriting  of  S.  B.  Moore,  one  of  the  trustees.  It  was  not 
indorsed.  The  clerk  in  the  prothonotary's  office  had  no  recollec- 
tion of  the  time  or  manner  in  which  any  of  the  papers  were  put  in 
the  office,  nor  could  he  state  whether  this  last  paper  was  originally 
with  them;  but  he  stated  that  it  had  been  seen  by  him  two  or  three 
years  before  the  trial, — "that  it  used  to  be  inside  of  the  other  pa- 
pers, and  that  when  a  copv  of  them  had  been  required,  it  had  also 
been  copied  by  him."  The  plaintiff  offered  to  give  the  two  first 
mentioned  papers  in  evidence  to  the  jury.  The  defendants  object- 
ed to  them,  and  also  objected  to  the  two  being;  shown  to  the  jury, 
unless  accompanied  by  the  third.  The  court  admitted  the  two 
first,  and  the  defendants  excepted.  Afterwards,  the  defendants  of- 
fered the  third  paper.  The  plaintiff  objected  to  it,  the  court  re- 
jected it,  and  the  defendants  excepted.  I  shall  consider  the  two 
exceptions  together. 

These  papers  were  either  public  office  papers,  or  they  were  not. 
Whether  a  trustee  or  trustees  can  under  the  fair  construction  of  this 
act,  exhibit  and  settle  an  account  in  the  Common  Pleas,  where  no 
creditor  has  cited  them,  and  how  far  such  an  exhibition  and  settle- 
ment would  be  evidence,  if  sworn  to  and  submitted  to  the  court, 
and  approved  by  them,  we  do  not  say.  This  is  not  the  case:  two 
of  these  papers  are  not  sworn  to,  and  none  of  them  appear  to  have 
been  submitted  to  the  court,  and  approved  by  it.  Trustees  are 
answerable,  generally,  each  for  what  he  receives,  and  for  no  more. 
It  would  then  seem  that  each  may  file  a  separate  account,  even 
where  cited  under  the  act,  or  they  may  join  in  an  account.  Their 
accounts,  when  filed,  may  be  all  on  one  sheet  of  paper  or  on  seve- 
ral; but  if  on  several,  one  of  which  exhibits  property  unsold,  ano- 
ther property  sold,  another  the  sum  paid  to  different  creditors,  and 
another  debts  still  due;  and  these  are  all  filed  at  one  time,  they  all 
make  but  one  account,  precisely  as  if  they  were  all  on  the  same 
paper;  and  where  one  part  is  given  in  evidence  against  trustees, 
it  draws  in  the  others  for  them.  This  is  so  generally. 

But  the  plaintiff  contends,  that  these  were  not  public  papers, — 
that  they  were  improperly  lodged  in  the  prothonotary's  office, — 
that  he  had  a  right  to  read  them,  as  being  made  out  by  the  defend- 
ants, and  to  charge  the  defendants,  and  to  read  only  such  of  them 
as  he  pleased.  It  seems  to  me  this  makes  his  case  worse.  When 
a  defendant  or  defendants  have  exhibited  an  account  to  a  plaintiff, 
he  may  generally  give  it  in  evidence  against  them,  I  am  not  so 
clear,  that  if  bj'  accident  he  finds  a  paper  made  out  by  one  of 
them,  without  date  or  signature,  he  can  in  all  cases  give  this  in  evi- 
dence against  them.  Perhaps  it  may  generally  be  read  as  evidence 
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against  the  one  who  made  it  out,  but  I  see  no  reason  why  it  should 
be  evidence  against  the  other  trustees,  who  are  only  answerable, 
each  for  what  he  himself  admits,  or  what  is  proved  against  him. 
In  the  supposed  case,  however,  if  one  of  the  papers  so  found  is 
produced  and  read  as  evidence,  the  whole  must  be  produced.  It 
is  like  the  case  of  a  confession,  and  you  must  take  all  or  none. 

The  plaintiff,  however,  alleged,  that  all  these  papers  were  not 
made  out  at  the  same  time.  If  they  were  public  office  papers,  why 
is  the  time  when  they  became  so  material?  If  private  papers,  ex- 
hibiting a  statement  of  trustees'  accounts,  and  the  plaintiff  offers 
them  as  containing  such  exhibition,  it  is  not  easy  to  see  how  part 
of  an  account  made  out  on  one  day,  is  evidence  to  charge  a  man, 
and  another,  made  out  the  next,  is  not  evidence  to  discharge  him. 
I  speak  of  the  case  where  the  plaintiff  produces  a  bundle  of  papers, 
found  all  at  the  same  time,  in  the  same  place,  and  all  relating  to 
the  same  matter.  But  he  says,  the  last  paper  was  made  out  since 
this  suit  commenced.  If  that  were  clearly  so,  it  ought  to  have 
been  rejected.  Whether  it  were  so  or  not,  was  a  question  of  fact, 
and  the  whole  three  papers  found  together  in  the  office  ought  to 
have  gone  to  the  jury,  with  directions  to  disregard  one  of  them, 
if  they  should  be  of  opinion  that  it  had  not  been  put  in  with  the 
other  papers  before  this  suit  was  instituted.  This  paper  was  not 
evidence  for  the  defendants,  except  as  forming  a  part  of  the  whole 
account.  Wheh  the  others  were  received,  it  became  evidence  or 
not,  according  as  the  jury  found  it  to  be,  or  not  to  be,  a  part  of  the 
exhibition  of  their  accounts  by  the  defendants. 

The  next  error  assigned,  is  to  the  opinion  delivered  by  the  court, 
in  answer  to  sundry  propositions  submitted  to  them  by  the  de- 
fendants' counsel.  The  court  instructed  the  jury,  that  the  defend- 
ants were  liable  for  the  amount  which  was  raised,  or  ivhich,  with 
due  diligence,  might  have  been  raised  from  the  property  assigned 
to  them.  The  declaration  had  stated,  that  they  had  actually  re- 
received  money  enough  to  pay  all  the  debts  of  Benjamin  Hart, 
and  if  the  plaintiff  had  made  out  that  case,  which  may  often  prove 
a  difficult  undertaking,  and  if  his  claim  against  the  assignor  was 
established,  I  have  said  the  plaintiff  might  have  recovered,  for  the 
defendants  would  have  received  money  for  his  use;  but,  on  this 
declaration,  he  could  not  recover  money  not  received  by  them;  he 
could  not,  in  this  form  of  action,  recover  damages  for  neglecting  to 
sell  the  property  assigned.  If  he  intended  to  charge  them  for  negli- 
gence or  misconduct,  he  ought  to  have  framed  his  declaration  ac- 
cordingly; as  it  has  several  times  been  decided,  in  this  court,  that 
the  plaintiff,  in  this  form  of  action,  can  recover  only  what  has  been 
received,  and  not  what  ought  to  have  been;  and  that  this  action 
cannot  be  supported  by  proving  that  the  defendant  has  received 
goods,  or  even  bonds  for  the  payment  of  money.  I  shall  only  refer 
to  those  cases. 

As  this  cause  is  to  be  sent  back  to  the  court  below,  it  may  not 
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be  amiss  that  the  counsel  of  the  plaintiff  should  consider  well  whe- 
ther he  can  support  his  case  for  a  proportion  or  rateable  share  of 
the  debt  claimed,  until  he  has  proceeded  against  the  trustees  so  far 
as  to  have  a  dividend  declared,  and  distribution  ordered,  as  direct- 
ed by  the  act  of  assembly. 

If  the  allowance  to  trustees  is  to  be  fixed  by  a  jury,  each  jury  in 
each  different  suit  may  fix  a  different  allowance. 

If  the  rateable  allowance  is  to  be  ascertained  by  a  jury  in  each 
case,  then  evidence  to  substantiate  every  debt  claimed  must  be 
before  the  jury  in  every  suit,  and  the  trust  estate  might  be  wasted 
by  expense,  and,  after  all,  each  jury  might  differ  in  the  proportion 
coming  to  the  creditor, — one  might  get  fifteen  shillings  in  the 
pound,  another  ten  shillings,  and  another  five  shillings. 

Trustees  are  each  liable  only  for  what  he  has  received.  If  it 
should  appear  that  one  trustee  has  received  one  hundred  dollars, 
another  one  thousand,  and  a  third  ten  thousand,  will  it  be  pretend- 
ed that  each  is  liable  for  the  other? 

Perhaps  our  law  may  be  so  construed  and  applied,  as  that  the 
court  will,  on  application  under  the  act  of  assembly,  ascertain  the 
sum  in  the  hands  of  each,  and  that  suits  may  be  sustained  against 
each  for  the  proportion  of  the  dividends  declared  and  ordered  to 
be  distributed. 

As  that  act  is  not  before  us,  it  would  be  wrong  in  me  to  go  into 
a  full  explication  of  it,  and  of  the  proper  way  of  proceeding  under 
it,  though  not  amiss  to  suggest  some  things  to  the  consideration  of 
the  parties,  if  it  were  only,  lest  if  the  cause  should  come  back  here, 
to  prevent  them  from  then  asking,  why  we  did  not  suggest  these 
things  when  it  was  here  the  first  time. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded, 
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BITZER'S  Executor  against  HAHN  and  Wife. 

IN  ERROR. 

Testator  bequeathed  as  follows: — "Item,  I  give  and  bequeath  unto  my  two  young- 
est sons,  each  of  them,  the  sum  of  four  hundred  pounds,  to  be  paid  for  their  use 
out  of  the  first  money  which  comes  into  the  hands  of  my  executor,  out  of  my 
estate.  Item,  1  give  and  bequeath  unto  each  of  the  children  of  my  daughter  B. 
two  hundred  and  fifty  pounds,  to  be  paid  to  them  out  of  the  money  which  may 
come  into  the  hands  of  my  executor,  after  the  legacies  are  paid  to  my  said  two 
youngest  sons ;  but  it  is  my  will,  and  I  order,  that  if  any  of  my  sons  or  grand- 
children, to  whom  I  have  given  the  said  legacies,  should  die  in  their  minority, 
and  without  issue,  then  such  legacy  shall  be  divided  to  and  amongst  my  six  chil- 
dren, to  whom  I  have  given  the  residue  and  remainder  of  my  estate." 

Held,  that  by  comparison  with  other  parts  of  the  will,  and  under  the  circumstances 
of  the  case,  the  executor  was  liable  for  interest  upon  the  legacies  to  the  testa- 
tor's grandchildren,  from  the  time  he  had  sufficient  funds  in  his  hands  to  pay 
them,  after  payment  of  the  other  legacies,  which  had  a  priority  by  the  will;  and 
not  merely  from  the  time  a  demand  was  made,  and  a  refunding  bond  tendered. 

Rules  with  respect  to  the  payment  of  interest  on  legacies. 

If  the  record  state,  that  the  court  below  instructed  the  jury  as  the  plaintiff  in  error 
requested,  without  setting  forth  particularly  what  the  instructions  were,  it  is  not 
error. 

WRIT  of  error  to  the  Court  of  Common  Pleas  of  Lancaster 
county. 

Samuel  Hahn  and  Joanna  his  wife,  the  defendants  in  error, 
brought  this  action,  in  the  court  below,  against  the  plaintiff  in  error, 
the  executor  of  John  Bitzer,  deceased,  to  recover  a  legacy,  claimed 
in  right  of  the  wife,  who  was  the  daughter  of  Barbara  Meixel, 
deceased,  who  was  the  daughter  of  the  said  John  Bitzer,  under 
the  following  clauses  in  his  will: — 

"  Item,  I  give  and  bequeath  unto  my  two  youngest  sons,  to 
each  of  them,  the  sum  of  four  hundred  pounds,  lawful  money  of 
Pennsylvania,  to  be  paid  for  their  use  out  of  the  first  money 
which  comes  into  the  hands  of  my  executor,  out  of  my  estate. 
Item,  I  give  and  bequeath  unto  each  of  the  three  children  of  my 
daughter  Barbara,  the  sum  of  two  hundred  and  fifty  pounds,  law- 
ful money  of  Pennsylvania,  to  be  paid  to  them  out  of  the  money 
which  may  come  into  the  hands  of  my  executor  of  my  estate, 
after  the  legacies  are  paid  to  my  said  two  youngest  sons.  But 
it  is  my  will,  and  I  order,  that  if  any  of  my  sons  or  grandchil- 
dren to  whom  I  have  given  the  said  legacies,  should  die  in  their 
minority,  and  without  issue,  then  such  legacy  shall  be  divided 
to  and  amongst  my  six  children,  to  whom  I  have  given  the  re- 
sidue and  remainder  of  my  estate." 

It  will  be  perceived,  that  in  the  opinion  delivered  by  this  court, 
other  parts  of  the  will  are  referred  to;  but  they  did  not  appear  upon 
the  record,  as  it  came  into  the  hands  of  the  reporters. 

Joanna  Hahn  attained  the  age  of  twenty-one,  on  the  22d  of 
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il,  1822,  and  on  the  5th  of  January,  1823,  a  refunding  bond 
was  tendered  by  the  plaintiffs  to  the  defendant  below. 

On  the  trial,  the  defendant  below  requested  the  court  to  give 
the  following  instructions  to  the  jury,  and  to  file  their  opinion  of 
record: — 

"  1.  That  a  legacy,  after  it  becomes  due,  is  payable  on  demand, 
and  it  is  the  duty  of  the  legatee  to  call  upon  the  executor  for  it; 
and  not  the  business  of  the  executor  to  hunt  the  legatee  up  to  pay 
it  to  him. 

"2.  That  there  is  no  time  expressly  fixed  for  the  payment  of -the 

legacy,  and  in  case  the  legatee  died  under  age  and  without  issue, 

,  then  it  was  to  be  paid  to  others;  the  time  of  payment,  according 

to  the  true  construction  of  the  will,  is  the  legatee's  attaining  the 

age  of  twenty-one  years. 

"  3.  That  when  interest  is  not  directed  to  be  paid  on  a  legacy  to 
a  grandchild,  before  the  time  of  payment  no  interest  can  be  de- 
manded upon  it. 

"4.  That  where  a1  legacy  is  given,  payable  at  a  particular  time, 
and  the  legatee,  from  infancy,  is  incapable  of  receiving  it  and  giv- 
ing a  discharge,  the  executor  is  in  no  default  in  holding  the  legacy 
until  there  is  a  person  authorized  to  receive  it. 

"5.  That  in  this  case,  as  the  legacy  was  contingent,  no  person 
capable'of  receiving  and  giving  a  discharge,  and  no  refunding  bond 
tendered  and  demand  made  until  the  15th  of  January,  1823,  nor, 
at  any  time,  any  bond  to  indemnify  and  save  harmless  against  the 
contingency,  offered  to  the  executor,  no  interest  can  be  recovered 
until  the  refunding  bond  was  tendered. 

"6.  That  if  the  jury  believe,  from  the  nature  of  the  estate,  that 
it  was  not  sufficient  to  furnish  funds  for  the  payment  of  this  legacy 
until  she  attained  twenty-one  years,  owing  to  the  debts  to  be  set- 
tled, as  well  as  the  legacies  to  Solomon  .and  Lazarus  of  eight 
hundred  pounds,  to  be  first  paid,  that  then  no  interest  would  accrue 
before  the  15th  of  January,  1823,  when  the  legacies  were  de- 
manded." 

The  charge  of  the  court,  on  the  first,  second,  fourth,  and  sixth 
points,  it  was  stated  in  the  record,  "  was  in  the  affirmative,  and 
the  jury  instructed  on  them  accordingly." 

The  third  point,  the  court  answered  thus: — 

"It  is  not  the  law,  in  all  cases,  that  when  interest  is  not  direc- 
ed  to  be  paid,  on  a  legacy  to  a  grandchild,  none  can  be  demand- 
ed upon  it,  before  the  time  of  payment. 

"  If  you  are  of  opinion,  that  the  testator  invested  his  executor 
with  funds  and  means  sufficient  to  discharge  all  his  debts  and  le- 
gacies, interest  is  recoverable  by  the  grandchild,  the  legatee,  from 
the  time  the  executor  received  the  funds  and  means  of  payment, 
until  the  grandchild  became  of  age,  and  it  was  the  executor's 
duty  to  raise  and  apply  the  funds  out  of  the  proper  sources,  agree- 
ably to  the  directions  of  the  will." 

VOL.  xiv.  2  G 
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The  answer  of  the  court  to  the  fifth  point  was  as  follows: — 
"Payment  of  the  legacy  was  not  compellable  until  it  was  de- 
manded,and  a  refunding  bond  tendered  or  filed ;  any  interfering  con- 
tingency, by  the  legatee  dying  before  the  age  "of  twenty-one,  was  re- 
moved by  her  becoming  of  age.  But  interest  is  recoverable  on  the 
legacy  from  the  time  a  fund  reached  the  hands  of  the  executor,  out 
of  which  it  might  have  been  paid,  without  obstructing  the  satis- 
faction of  debts  and  a  discharge  of  legacies  to  those  who  had  pri- 
ority by  the  will. 

"  You  will  review  the  evidence,  ascertain  what  funds  came  to 
the  hands  of  the  defendant,  at  what  time  he  received  them,  or 
they  were  in  his  power  and  available,  how  he  appropriated  them, 
and  date  the  commencement  of  interest  from  the  time  the  executor 
had  the  means  of  paying  it.  According  to  the  answer  given  to  the 
defendant's  points,  the  principal  legacy  the  plaintiffs  must  recover, 
if  the  evidence  is  credited." 

The  counsel  for  the  defendant  excepted  to 'the  opinion  of  the 
court,  and,  on  the  removal  of  the  record  to  this  court  by  writ  of 
error, 

Hopkins,  for  the  plaintiff  in  error,  contended,  first,  that  the 
declaration  set  forth  no  cause  of  action,  because  there  was  no  aver- 
ment that  the  wife,  to  whom  the  legacy  was  given,  had  attained 
the  age  of  twenty-one  before  the  commencement  of  the  suit;  or, 
if  she  was  entitled  to  receive  it  before  twenty-one,  there  was  no 
averment  that  security  had  been  tendered  to  the  executor,  to 
refund  in  case  of  the  death  of  the  legatee,  before  reaching  the  age 
of  twenty-one  years.  If  a  legacy  be  given  to  be  paid  at  twenty- 
one,  arid  in  case  of  death  before  twenty-one,  to  go  over,  it  does  not 
vest  until  twenty-one.  Palmer  v.  Mason,  1  Atk.  505.  So,  where 
a  legacy  was  given  to  a  granddaughter,  to  be  at  her  disposal  in 
case  she  marries  with  the  consent  of  a  certain  person,  and  she  died 
before  marriage,  the  legacy  was  held  not  to  have  vested,  though 
there  was  no  devise  over;  the  marriage  being  a  condition  prece- 
dent. Elton  v.  Elton,  3  Jltk.  508.  A  legacy  payable  at  a  future 
time,  except  to  a  child,  does  not  carry  interest,  until  after  it  be- 
comes payable.  2  Johns.  Ch.  Rep.  628.  A  grandchild  does  not 
sland  on  the  same  ground.  A  contingent  legacy  to  a  grandchild 
does  not  bear  interest.  Houghton  v.  Harrison,  2  *fttk.  329.  But- 
ler v.  Freeman,  3  Jltk.  59.  2  Madd.  Ch.  70.  Miles  v  Wistar,  5 
JBinn.  477.  An  executor  cannot  with  propriety  put  out  at  interest 
money  applicable  to  the  payment  of  a  legacy,  and  therefore  is  not 
bound  to  pay  interest.  The  act  of  assembly  of  1772,  Purd.  Dig. 
410,  enacts,  that  previous  to  the  action,  there  must  be  a  reasonable 
demand  and  tender  of  security.  This,  forming  a  part  of  the  basis 
of  the  action,  and  the  attainment  of  full  age  being  the  very  gist  of  it, 
they  should  have  been  averred  in  the  declaration.  It  is  a  defect  not 
helped  by  the  verdict,  which  does  not  cure  the  want  of  substance. 
2.  The  first,  second,  fourth,  and  sixth  points  were  not  answered 
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by  the  court.  The  charge  is  not  put  upon  the  record,  and  it  is 
only  said,  that  "the  points  were  answered  in  the  affirmative,  and 
the  jury  instructed  accordingly."  In  what  manner  the  jury  were 
instructed  should  have  appeared,  that  this  court  might  judge  of  the 
correctness  of  the  opinion  of  the  court  below,  of  which,  in  this  state 
of  the  record,  no  idea  can  be  formed, 

3.  In  their  answer  to  the  third  and  fifth  questions  submitted  by 
the  defendant,  the  court  below  were  in  error.  Interest  is  not  pay- 
able to  a  grandchild,  where  it  is  not  directed  to  be  paid,  and  where 
no  time  is  fixed  for  the  payment  of  the  legacy.  2  Johns.  Ca.  200. 
At  all  events,  the  executor  was  not  liable  for  interest  on  the  lega- 
cy, until  a  demand  was  made  and  a  refunding  bond  tendered;  but 
the  judge  instructed  the  jury,  that  he  was  chargeable  with  interest 
from  the  time  funds  came  into  his  hands  to  pay  the  legacy.  Inte- 
rest accrues  only  from  the  time  the  legacy  is  demanded.  Pophamy 
104.  1  Leon.  17.  2  Eq.  Jib,  564,  pi  1,  2,  3. 

Ellmaker,  for  the  defendants  in  error,  observed,  that  the  will 
of  John  Bitzer  was  dated  the  llth  of  July,  1809,  and  was  proved 
the  7th  of  March,  1810.  Mrs.  Hahn  came  to  age  the  2d  ofrfpril, 
1822.  A  refunding  bond  was  tendered  the  15th  of  January,  1823; 
after  which,  viz.  to  January  Term,  1823,  the  suit  was  brought. 
It  did  not  follow,  he  argued,  that  even  supposing  the  legacy  was 
not  payable  until  twenty-one,  the  declaration  must  aver  that  the  le- 
gatee had  attained  that  age  before  the  institution  of  the  suit.  Where 
it  appears  on  the  record,  that  suit  was  brought  before  the  money 
was  due,  the  judgment  will  be  reversed.  11  Serg.  4*  Rawle,  130. 
But  it  does  not  appear  on  this  record,  that  the  legatee  was  not 
twenty-one  at  the  commencement  of  the  action;  and,  in  point  of 
fact,  she  was  at  that  time  above  twenty-one.  But  this  legacy  was 
payable  before  twenty-one.  The  will  directed,  that  it  should*  be 
paid  out  of  the  funds  which  should  come  to  the  hands  of  the  exe- 
cutor, after  payment  of  the  legacies  to  his  sons,  without  reference, 
in  that  respect,  to  the  age  of  the  legatee.  The  want  of  a  refunding 
bond,  if  none  had  been  tendered,  might  have  been  pleaded  in  abate- 
ment. Hantz  v.  Sealy,  6  Binn.  413.  It  was  not  necessary  that 
the  declaration  should  contain  any  averment  on  the  subject.  Here 
the  defendant  pleaded  payment,  which  waived  the  defect,  if  the 
omission  of  such  an  averment  was  a  defect. 

2.  The  record  shows  the  direct  assertion  of  the  judge,  that  he 
did  answer  the  first,  second,  fourth,  and  sixth  questions  of  the 
defendant  below,  and  the  manner  in  which  he  answered  them. 
This  assertion  cannot  be  contradicted. 

3.  With  respect  to  interest,  the  charge  of  the  court  below  was,  that 
the  executor  was  liable  to  interest  from  the  time  the  funds  came  into 
his  hands;  a  charge,  which  if  erroneous  at  all,  was  so  as  respected  the 
plaintiffs  below,  because  interest  ought  to  have  been  given  from  the 
end  of  a  year  after  the  testator's  death;  whereas  it  was  only  given 
from  the  end  of  three  years.  The  cases  cited  from  Leonard  and  Pop- 
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ham  on  the  subject  of  interest  are  not  law.  They  have  been  fre- 
quently overruled.  If  a  legacy  be  given  to  a  niece,  payable  at  twenty- 
one  or  marriage,  interest  is  allowed  before  twenty-one  or  marriage. 
Acherly  v.  Wheeler*  1  P.  Wins.  7S3.  Where  a  legacy  was  given 
to  a  niece  of'seventeen,,  to  be  paid  at  twenty-one,  and  if  she  should 
die  before  twenty-one,  then  over;  interest  was  decreed  fn  the  mean 
time.  Nicholls  v.  Osborn,  2  P.  Wms.  419.  So  where  "five  hundred 
pounds  were  given  to  an  infant  grandson,  and  if  he  died  before 
twenty-one,  over;  interest  was  decreed  during  infancy.  Taylor  v. 
Johnson,  2  P  Wms.  504.  Many  other  authorities  are  to  the  same 
purport.  2  Eq.  M  5  5.  2  Roberts  on  Wills..  97.  Fox  v.  Wil- 
cocks,  1  Sinn.  199.  Callaghan  v.  Hall,  1  Serg.  #  Rawle,  246. 
Obermeyer'v  Nichols  6  Binn.  162.  King  v.  Diehl,9  Serg.  4* 
Rawle,  421.  Flint  ham's  Appeal,  11  Serg.  #•  Rawle,  16.  4  Bac. 
Jib.  393,  394,  404.  Lord  ALVANLY  was  of  opinion,  that  children 
and  grandchildren  were  on  the  same  footing  as  to  interest.  2  Ro- 
berts on  Wills.  102. 

The  opinion  of  the  court  was  delivered  by 

DUNCAN,  J.  This  is  an  action  for  a  legacy  against  the  executor 
of  John  Bitzer,  by  Hahn  and  wife,  the  daughter  of  Barbara 
Meixel,  deceased,  who  was  the  daughter  of  the  testator,  and  who 
died  before  making  the  will.  It  depended  upon  the  following 
clause  in  the  will:  "  Item,  I  give  and  bequeath  unto  my  two 
youngest  sons,  each  of  them,  the  sum  of  four  hundred  pounds,  to 
be  paid  for  their  use  out  of  the  first  money  which  comes  into  the 
hands  of  my  executor,  out  of  my  estate.  Item,  I  give  and  be- 
queath unto  each  of  the  three  children  of  my  daughter  Barbara, 
two  hundred  and  fifty  pounds,  to  be  paid  to  them  out  of  the  mo- 
ney which  may  come  come  into  the  hands  of  my  executor  of  my 
estate,  after  the  legacies  are  paid  to  my  said  two  youngest  sons; 
but  it  is  my  will,  and  I  order,  that  if  any  of  my  sons  or  grapd- 
children,  to  whom  I  have  given  the  said  legacies,  should  die  in 
their  minority  and  without  issue,  then  such  legacy  shall  be  divided 
to  and  amongst  my  six  children,  to  whom  I  have  given  the  resi- 
due and  remainder  of  my  estate." 

The  wife  of  Hahn  attained  the  age  of  twenty-one  before  the 
commencement  of  the  action,  and  the  main  question  respected  the 
interest  of  her  legacy  from  the  time  it  bore  interest,  and  whether 
any  interest  was  demandable  before  demand  and  filing  of  the  re- 
funding bond.  I  have  not  heard,  and  it  is  difficult  to  imagine  any 
reason,  why  the  executor  should  not  be  accountable  for  the  interest 
to  somebody;  either  to  the  pecuniary  or  residuary  legatees.  It  is 
against  all  reason,  that  he  should  hold  it  for  ten  years  without  pay- 
ment of  interest  to  any  body,  and  the  residuary  beneficiaries  of  the 
testator  have  no  claim  either  in  law  or  in  equity. 

The  plaintiff  in  error  contends,  that  the  legacy  to  the  children 
of  Barbara  was  contingent,  and,  if  so,  it  was  contingent  likewise 
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as  to  the  legacies  of  the  testator's  own  children,  and  therefore  inte- 
rest was  not  demandable  until  it  vested,  when  they  came  of  age.  It 
will  be  difficult  to  draw  a  line  between  the  children  and  grandchil- 
dren. The  bequest  and  the  limitation  over  are  in  the  same  words; 
and  though  it  is  generally  true,  that  children  might  be  entitled  to 
interest  by  way  of  maintenance,  which  grandchildren  would  not, 
yet  this  is  a  matter  of  mere  intention,  to  be  drawn  from  the  four 
corners  of  the  will.  The  testator  may  show,  that  he  considered 
himself  in  loco  parentis.  The  bequest,  I  have  stated,  was  in  the 
same  words.  The  mother  was  dead.  There  is  one  clause  in  this 
will,  which  shows  that  the  testator  considered  himself  as  standing 
in  the  relation  of  a  parent,  and  making  the  same  provision  for  his 
daughters  as  his  granddaughters,  representing  their  mother;  and 
this  is  the  bequest  of  the  furniture,  which  he  divides  into  five  parts, 
one  fifth  part  to  each  of  his  living  daughters,  and  the  remaining 
fifth  part  to  the  two  daughters  of  his  deceased  daughter  Barbara. 
And  there  is  another  clause  which  indicates  his  intention;  that 
is,  the  devise  to  George  and  William  Nuts,  of  a  tract  of  land, 
charged,  as  Andrew  Bitzer's  land  was,  with  the  payment  of  eleven 
hundred  pounds;  three  hundred  pounds  in  hand  to  be  paid  to  his 
executor,  and  the  residue  in  small  instalments;  and  directs  that  to 
Jacob  Shirk  and  Hannah  Shirk,  the  step  brother  and  sister,  shall 
be  paid  four  hundred  pounds  each,  to  be  paid  to  them,  without 
any  interest,  when  they  shall  come  to  the  age  of  twenty-one. 
This  difference  of  expression  shows  a  different  intention  as  to  in- 
terest. 

The  legacies  to  his  children  and  grandchildren,  were  not  con- 
tingent, but  vested,  subject  to  be  divested  on  the  death  of  any  one 
under  twenty-one  years,  without  issue,  and  then  given,  on  that 
event,  to  his  residuary  legatees.  It  was  a  legacy  in  prsesenti  to 
an  infant,  limited  over  on  his  dying  without  issue,  under  age;  in 
which  case,  whether  it  is  by  a  father  or  a  stranger,  the  Court  of 
Chancery  always  decrees  interest  until  the  infant  comes  of  age. 
The  cases  on  this  subject  will  be  found  in  the  note  to  Small  v. 
Dee,  2  Salk.  415,  (Phil.  Edition.}  The  case  of  Taylor  v.  John- 
son, 2  P.  Wms.  504,  is  in  terms  this  case.  A.,  by  will,  devises 
five  hundred  pounds  to  his  infant  grandson,  without  appointing 
any  time-  of  payment;  « ith  provision  that  if  the  grandson  dies 
before  twenty-one,  then  the  legacy  to  go  over  to  B.  The  Master 
of  the  Rolls  said,  it  was  extremely  clear  that  this  was  a  condition 
subsequent,  and  therefore,  as  the  infant's  death  before  twenty-one 
will  defeat  the  legacy  from  the  time  it  happens,  consequently,  in 
the  mean  time,  it  shall  carry  interest  at  least  from  the  end  of  the 
year  after  the  testator's  death.  This  will  not  hold  where  the  lega- 
cy is  contingent,  and  not  immediate  and  vested.  Heath  v.  Perry, 
3  Jltk.  101.  Indeed  this  case  is  stronger  in  favour  of  interest,  for 
here  the  time  was  fixed;  when  the  money  would  come  into  the 
hands  of  his  executor.  " 
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There  can  be  no  reasonable  doubt,  but  that  a  court  of  chancery 
would  decree  the  interest  in  this  case  and,  as  we  have  no  court  of 
chancery,  this  authority  must  from  necessity  be  conferred  on  the 
courts  of  common  law,  by  the  act  respecting  the  recovery  of  legacies. 
It  is  unnecessary  to  decide,  whether  the  legatees  could  sue  for  the 
principal  before  twenty-one,  or  whether  the  court  would  require 
them  to  give  security  for  payment  over  to  the  remainder  man.  The 
rule  of  chancery,  requiring  tenant  for  life  of  a  chattel  to  give  se- 
curity that  the  goods  should  be  forthcoming  at  his  decease,  has 
been  altered,  and  it  is  now  the  practice  only  to  exhibit  an  inven- 
tory, to  be  filed.  Westcotfs  Lessee  v.  Cady,  5  Johns.  Ch,  348. 
Miles  v.  Wistar*  5  Binn.  480,  was  decided  upon  the  special  pro- 
vision as  to  how  the  interest  was  to  be  disposed  of,  until  the  lega- 
tee arrived  at  twenty-one.  It  was  to  accumulate,  and  the  principal 
and  interest  to  be  paid  to  them  respectively  when  they  arrived  at 
that  age;  if  any  died  under  twenty-one,  or  without  issue,  the  share 
of  such  one  to  be  divided  among  his  brothers  and  sisters.  The 
share  so  given,  was  the  principal  and  interest.  In  the  case  of  Has- 
sanclever  v.  Tucker,  in  the  High  Court  of  Errors  and  Appeals,  2 
Binn.  525,  (*ftpp>)  the  testator  gave  to  H.  L.  his  estate  at  "Longs- 
town,  estimated  at  three  thousand  pounds,  and  the  further  sum  of 
one  hundred  pounds,  to  be  paid  to  him  at  lawful  age,  meanwhile 
to  be  placed  out  at  interest,  on  good  security,  for  his  use;  but,  in 
case  he  departed  this  life  unmarried,  the  bequest  of  money  to  be 
void,  and  the  whole  to  sink  into  his  residuary  estate.  It  was  de- 
cided, that  the  legacy  was  not  to  await  the  expiration  of  his  life 
estate,  but  was  payable  one  year  after  the  testator's  decease,  though 
there,  as  here,  it  was  to  go  to  risiduary  devisees  on  his  death  un- 
married. The  remoteness  or  propinquity  of  the  event  can  make 
no  difference  in  the  construction.  When  was  this  legacy  payable? 
When  the  instalments  on  the  land  devised  to  Andrew  were  paid, 
after  taking  out  of  the  first  instalment,  the  sons'  legacies.  It  then 
clearly  was  a  vested  legacy.  Debitum  in  presenti,  though  solven- 
durn  in  futuro;  and,  consequently,  a  vested  legacy  payable  at  a 
stated  time,  must  carry  interest  from  the  time  of  payment.  Where 
no  time  of  payment  is  fixed,  but  the  legacy  is  given  generally,  a 
year  after  the  testator's  decease,  unless  in  the  case  of  a  child,  where 
interest  is  allowed  in  nature  of  maintenance.  A  year  after  the 
testator's  death,  unless  some  other  time  of  payment  is  fixed.  In- 
terest is  given  for  default  of  payment;  it  is  given  when  the  pay- 
ment is  delayed.  The  time  of  payment  governs  the  commence- 
ment of  interest,  except  that  a  legacy  given  to  a  child  by  a  parent, 
carries  interest  from  the  death  of  the  testator,  because  it  is  in  the 
nature  of  a  portion,  and  therefore  interest  in  the  mean  time  is  add- 
ed, though  not  given  in  express  terms.  When,  (independently  of 
all  question  of  this  legacy  of  their  grandfather  being  in  the  nature 
of  a  portion,)  was  this  legacy  payable?  It  was  to  be  paid  to  them 
out  of  the  money  which  came  into  the  hands  of  the  executor,  after 
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the  legacies  were  paid  to  his  youngest  sons.  The  principal  fund 
was  two  thousand  seven  hundred  pounds,  charged  on  the  land  of 
iflndrew  by  the  will.  Then,  when  sufficient  to  discharge  the  sots" 
legacies  became  due,  the  subsequent  payments  were  a  fund  in  the 
hands  of  the  executor,  to  be  paid  to  his  grandchildren  at  stated 
times,  as  the  money  was  received.  The  executor  was  their  trus- 
tee. I  by  no  means  think,  that  executors  are  bound  to  hunt  up 
the  legatees,  and  tender  them  the  legacy,  or  that  a  suit  can  be 
brought  against  them  without  a  demand  and  filing  a  refunding 
bond.  This  is  for  the  security  of  the  executor.  He  is  not  bound 
to  pay  before  that  security  is  tendered;  but  I  cannot  doubt  but  that 
he  is  liable  to  an  infant  for  interest,  after  a  year,  where  no  day  of 
payment  is  fixed;  and,  where  a  day  of  payment  is  fixed,  from  that 
day,  though  no  demand  is  made  or  bond  tendered.  The  right  of 
action  depends  on  this;  but  the  right  to  interest  on  the  will  of  the 
testator.  The  executor  is  no  more  than  a  trustee.  He  will  be 
discharged  of  interest  on  a  case  properly  made  out,  viz.  that  he 
never  used  the  money;  that  he  had  it  always  by  him;  that  he  was 
semper  paratus  to  pay  it.  But  where  he  mingles  the  money  with 
his  own,  uses  it  as  his  own  for  ten  years  or  more,  the  law  will 
presume  that  he  made  interest,  and  it  is  a  clear  case  for  interest. 
Munford  v.  Murray,  6  Johns.  Ch.  R.  17.  Every  case  of  this  kind 
depends  upon  its  own  circumstances.  The  residuary  devisees  can 
lay  no  claim  to  it.  Theirs  was  a  remainder,  after  payment  of  the 
legacies.  It  has  been  contended,  that  there  was  laches  on  the  part 
of  the  legatee.  In  the  relation  in  which  the  executor  stood,  he 
cannot  avail  himself  of  this  pretext.  He  was  the  uncle  of  these 
orphans,  deprived  of  their  parents.  He  stood,  in  point  of  equity, 
as  their  natural  guardian.  If  the  money  lay  out,  it  would  bear  in- 
terest to  the  legatees.  If  he  called  it  in,  it  would  not  be  requiring 
too  much  of  him  to  apply,  as  their  next  friend,  to  the  Orphans' 
Court,  to  have  guardians  appointed,  to  whom  the  money,  or  the 
interest  at  least,  would  have  been  paid  over,  and  then  interest 
would  have  been  recoverable  from  the  guardians.  They,  under 
the  direction  of  the  Orphans'  Court,  would  have  put  it  out  at  inte- 
rest, or  applied  the  interest  to  their  maintenance.  1  do  not  find 
the  doctrine  of  equity  laid  down  with  greater  precision  any  where 
than  in  Small  v.  Dee,  2  Salk.  415,  by  Lord  Chancellor  COWPER: 
"  If  a  legacy  be  devised  generally,  and  no  time  ascertained  for  the 
payment,  and  the  legatee  be  an  infant,  he  shall  be  paid  interest 
from  the  expiration  of  a  year  after  the  testator's  death;  but  it  seems 
a  year  shall  be  allowed,  for  so  long  the  statute  of  distributions  al- 
lows before  the  distribution  be  compellable,  and  so  long  shall  the 
executors  have,  that  it  may  appear  whether  there,  be  any  debts;  but 
if  the  legatee  be  of  full  age,  he  shall  only  have  interest  from  the 
time  of  his  demand  after  the  year,  for  no  time  of  payment  being 
setf  is  is  not  payable  but  on  demand,  and  he  shall  not  have  inte- 
rest but  from  the  time  of  the  demand;  otherwise  in  the  case  of  an 
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infant,  because  no  laches  is  imputable  to  him.  But  where  a  cer- 
tain legacy  is  left  payable  at  a  day  certain,  it  must  be  paid  with 
in/erest  from  that  day."  This  decision  is  recommended  by  its 
natural  justice,  and  is  an  authority  which  never  has  been  over- 
ruled. 

This,  in  substance,  was  the  answer  of  the  court  to  the  third  pro- 
position of  the  plaintiff  in  error,  and  the  charge  of  the  court  gene- 
rally was  in  the  same  spirit.  The  law  was  correctly  laid  down. 

I  cannot  say  I  quite  comprehend  the  point  of  the  second  assign- 
ment of  error;  the  answer  to  the  first,  second,. fourth,  and  sixth 
propositions. 

The  act  of  assembly  does  not  require  the  court  to  file  of  record 
their  charge  to  the  jury,  but  only  their  opinion  with  their  reasons 
for  it.  There  are  few  judges  who  draw  out  in  writing,  and  ver- 
batim, their  charges.  This  could  not  be  done,  unless  they  had 
prepared  it  previously  to  hearing  the  counsel,  and  had  it  ready 
before  they  heard  any  argument.  Their  notes  are  short  heads  of 
the  charge.  The  filing  the  opinion  is  a  substitution,  and  a  most  mi- 
serable one  (I  again  take  occasion  to  say)  of  the  bill  of  exceptions, 
whose  office  is  well  known.  The  judge  is  required  to  instruct  the 
jury,  in  a  particular  manner,  by  the  counsel  of  one  party,  on  a 
question  of  law.  This  question  is  stated  in  the  bill,  and  his  answer 
is  only  required,  either  that  he  did  so  instruct  the  jury,  agreeably 
to  the  request,  or  that  he  refused  so  to  do,  and  it  then  set?  out  how 
he  did  instruct  them.  The  opinion  here  filed  was,  that  the  judge 
did  instruct  the  jury  as  the  plaintiff  in  error  had  requested,  and 
surely  of  this  he  cannot  complain.  Credit  must  be  given  to  it;  it 
is  a  part  of  the  record;  it  imports  absolute  verity,  and  we  cannot 
try  it,  but  by  itself;  we  cannot  say  it  was  not  the  opinion  de- 
livered. 

As  to  the  third  and  fifth  propositions,  the  answer  of  the  court 
was  quite  right,  and  so  clearly  expressed  that  it  could  not  be  mis- 
understood by  a  jury  that  had  a  ray  of  intelligence.  It  was,  that 
if  the  jury  found  means  in  the  hands  of  the  executor,  funds  ap- 
plicable to  the  discharge  of  these  legacies,  interest  was  to  be  paid 
from  that  time  until  the  grandchildren  became  of  age,  and  that  in- 
terest was  recoverable  from  that  time,  when  there  were  sufficient 
assets  in  their  hands  to  pay  the  debts  and  legacies,  which  had  pri- 
ority in  time  of  payment  by  the  will,  and  was  not  confined  to  the 
time  of  a  demand  and  giving  a  refunding  bond.  The  jury  were 
instructed  to  ascertain  what  available  funds  came  into  the  execu- 
tor's hands  applicable  to  the  payment  of  the  legacies,  and  to  charge 
him  with  interest  from  the  time  he  had  such  means;  and,  take  the 
whole  will  together,  the  state  of  the  family  and  the  state  of  the 
property,  not  a  barren  but  a  productive  fund,  the  decree  was  such 
a  one  as  a  chancellor  would  have  made,  and  such  doctrine  as  it  be- 
hooved the  court  to  give  to  the  jury.  If  the  jury  have  erred  in 
point  of  fact,  if  they  have  charged  the  executor  with  interest  be- 
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yond  this  measure,  the  remedy  was  by  motion  for  a  new  trial,  but 
this  cannot  be  known  and  cannot  be  noticed  here. 

It  was  the  duty  of  the  executor  not  to  let  the  money  remain  un- 
employed. It  would  have  been  a  balance  in  his  hands,  and  if  his 
account  had  been  settled  at  the  proper  time,  the  balance  would 
have  appeared  on  that  settlement;  and  the  fair  presumption  was, 
that  he  had  used  the  money  foi  his  own  purposes.  I  repeat  «  hat 
was  said  by  the  chief  justice,  in  Fox  v.  fVilcocks,  1  F:inn.  194: — 
'*  It  is  impossible  to  lay  down  rules,  by  which  it  may  be  ascer- 
tained whether  the  executor  should  pay  interest,  because  every 
case  must  depend  upon  its  own  particular  circumstances."  Though 
the  roles  before  laid  down  in  general  are  applicable  to  the  payment 
of  interest  on  legacies,  it  seems  to  me  that  interest  is  to  be  paid  in 
all  cases  of  legacies,  from  the  time  at  which  the  testator  ordered 
them  to  be  paid;  and  it  is  impossible  to  contend,  that  the  executor 
is  bound  to  pay  before  he  is  ordered,  except,  under  very  particular 
circumstances,  and  perhaps  the  only  instance  in  which  a  legacy 
bears  interest  before  the  time  of  payment,  is  that  of  an  infant.  In 
that  instance,  the  court  does  not  postpone  the  payment  of  interest 
until  a  year  after  the  death  of  the  parent,  for  the  court  considers 
the  parent  to  be  under  an  obligation  to  provide,  not  only  a  futur-  . 
but  a  present  maintenance,  and  therefore  the  court  hold,  tha»  he 
could  only  have  postponed  the  payment  from  the  incapacity  of  the 
child  to  receive,  but  not  to  deprive  him  of  the  fruit  of  the  le»acv, 
which  is  his  only  maintenance,  and  which  maintenance  he  would  be 
bound  to  provide  Here  the  time  is  stated;  the  legacy  was  payable 
at  twenty-one,  before  which  time  the  legatee  dies  If  interest  is 
payable,  his  executor  shall  have  the  interest  immediately;  if  not, 
he  must  wait  till  the  legatee  would  have  been  twenty-one.  I  think 
a  wife  would  fall  within  the  exception  to  a  child,  unless  where  a 
wife  has  some  other  provision,  and  that  may  make  a  difference  in 
the  case  of  a  child.  I  do  no'  say  that  a  grandchild  is  alwavs  in  the 
same  case  as  a  child  yet  my  own  opinion  is,  that  if  the  will  mani- 
fests that  he  put  himself  in  the  relation  of  a  parent,  it  would  be  a 
departure  from  all  principle  to  make  a  distinction.  Here  the  lega- 
cy was  a  debt  from  the  time  it  was  ijiven.  There  was  a  severance 
of  these  legacies  from  the  residuary  property,  and  they  became  the 
property  of  the  legatees,  subject  to  be  divested  on  an  event,  which 
event  never  has  happened. 

Judgment  affirmed. 
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M'ELEAR  against  ELLIOT  and  others. 

IN   ERROR. 

Whether  a  right  to  an  island  in  the  Snsquehanna,  could  be  acquired  by  settlement 
and  improvement  in  the  year  1749,  quxre  ? 

If  it  could,  quxre  whether  such  a  title,  without  warrant  or  survey,  is  embraced  by 
the  5th  section  of  the  act  of  the  26th  of  March,  1785,  where  the  settler  was  in 
possession  at  the  date  of  the  act  ? 

A  deposition,  proving  a  settlement  and  improvement  on  an  island  in  the  Siisqiie- 
hanna,  by  the  persons  under  whom  the  plaintiff'  claims,  in  the  year  1749,  and  a 
possession  continued  upwards  of  fifty  years,  accompanied -by  a  warrant  issued  in 
the  year  1760,  and  a  survey  returned  in  the  year  1763  for  the  use  of  the  late  pro- 
prietaries, is  admissible  in  evidence,  against  a  defendant  who  shows  no  title ; 
without  having  previously  given  evidence  connecting  the  plaintiff  with  those  by 
whom  the  settlement  was  made. 

THE  plaintiff  in  error,  Peter  M'Elcar,  brought  this  ejectment 
in  the  District  Court  of  Dauphin  county,  against  the  defendants 
in  error,  William  Elliot,  John  Cowper,  John  Holland,  Robert 
Boner,  and  Thomas  Duncan,  Esq.,  to  recover  possession  of  an 
island,  containing  about  six  hundred  and  seventy-seven  acres,  with 
the  usual  allowance,  situate  in  the  river  Susquehanna,  near  the 
mouth  of  the  Juniata. 

On  the  trial,  the  plaintiff  offered  in  evidence  the  deposition  of 
Robert  Armstrong,  for  the  purpose  of  showing,  that  the  plaintiff, 
or  those  under  whom  he  claimed,  settled  on  and  improved  the 
island  named  in  the  writ,  in  the  fall  of  1749  or  the  spring  of  1750, 
and  constantly  resided  thereon  from  that  time  till  the  year  1802, 
except  when  driven  off  by  the  savages  in  Uraddock's  war;  that 
they  built  houses  on  the  island,  cleared  farms,  and  made  it  the 
constant  place  of  residence  of  themselves  and  their  families;  this 
evidence  to  be  followed  by  showing  a  warrant  from  the  proprie- 
tary land  office  of  the  13th  of  October,  1760,  and  a  survey  thereon 
in  the  name  of  the  proprietaries  of  Pennsylvania,  on  the  13th  of 
November,  1760,  of  this  island,  returned  into  the  land  office  July 
12th,  1763,  and  there  accepted. 

The  defendants  objected  to  the  evidence  offered  by  the  plaintiff, 
and,  in  support  of  their  objection,  read  in  evidence  to  the  court,  a 
number  of  papers,  for  the  purpose  of  showing  that  by  the  usage  of 
the  land  office,  both  in  the  time  of  the  proprietaries  and  since  their 
estates  became  vested  in  the  commonwealth,  islands  in  the  rivers 
Susquehanna,  Schuylkill,  and  Delaware,  were  never  granted  on 
the  common  office  terms,  and  were  never  subject  to  any  right  of 
pre-emption  derived  from  improvement  or  settlement. 

The  court  was  of  opinion,  that  a  right  to  an  island  in  the  Sus- 
guchanna  might  be  acquired  by  settlement  and  improvement  in 
the  year  1749;  but  that  the  evidence  offered,  being  of  an  improve- 
ment right  in  1749  and  continued  to  1802,  since  which,  the  plain- 
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tiff,  and  those  under  whom  he  claimed,  had  been  out  of  possession, 
the  right  was  lost  by  the  negligence  of  the  plaintiff  to  institute  his 
action  for  more  than  seven  years,  and  was  therefore  barred  by  the 
5th  section  of  the  act  of  the  26th  of  March,  1785;  and  that  the 
evidence  offered,  being  of  facts,  which,  if  received,  would  not  con- 
stitute a  title  in  the  plaintiff,  or  give  him  a  right  of  entry,  ought  to 
be  rejected. 

To  this  opinion,  the  counsel  for  the  plaintiff  tendered  a  bill  of 
exceptions. 

The  deposition  rejected  by  the  court,  was,  in  substance,  as  fol- 
lows:— 

The  deponent  first  saw  the  island  in  dispute,  in  the  year  1750, 
when  Francis  Baskin,  Joseph  Thornton,  and  John  Clark  were 
living,  and  had  improvements  on  it.  These  persons  lived  on  their 
improvements  until  after  Braddock's  defeat,  in  1755,  when  they 
were  driven  off  by  the  Indians.  In  the  autumn  of  the  year  1760, 
Francis  Baskin,  his  son-in-law,  Alexander  Stein,  and  George 
Clark,  lived  on  the  mainland  in  the  neighbourhood  of  the  island, 
and  worked  on  it;  and  in  the  spring  of  1761  they  moved  their  fa- 
milies, and  resided  on  it.  In  the  spring  of  1766,  the  deponent 
saw  Patrick  M'Elear,  deceased,  living  on  Joseph  Thornton's 
improvement,  where  he  continued  to  reside  until  the  time  of  his 
death.  In  April,  1766,  Michael  Hawen,  son-in-law  of  Patrick 
M'Elear,  lived  on  the  island,  between  Clark's  and  Stein's  places. 
Patrick  M'Elear  purchased  Thornton's  improvement,  and  also 
the  claim  of  James  Baskin,  (brother  of  Francis,}  who  had  a  bare 
claim  without  having  made  any  improvement.  Francis  Baskin 
and  George  Clark  both  lived  on  the  island  to  the  time  of  their 
death.  Francis  Baskin  had  two  sons,  William  and  George,  to 
whom  he  left  his  improvement,  they  paying  their  sisters  their  por- 
tions. William  had  the  upper  part,  and  George  the  lower.  Wil- 
liam paid  his  sisters  their  portions.  After  the  revolution,  George 
Baskin  went  to  the  western  country,  and  Cornelius  Atkinson 
moved  into  his  house,  (the  house  in  which  George  Baskin  had 
lived  after  his  father's  death.)  William  Baskin  lived  in  his  fa- 
ther's old  house  on  the  island  until  Mr.  Duncan,  one  of  the  de- 
fendants, bought.  The  deponent  did  not  mention  of  whom  Mr. 
Duncan  bought,  nor  what  he  bought.  Neither  did  he  know  in 
what  year  William  Baskin  left  the  island;  but  he  knew  that  it 
was  after  the  year  1800,  when  he  moved  off,  and  gave  possession 
to  Mr.  Duncan,  who  put  a  tenant  there.  The  deponent  said, 
that  two  of  the  M'Elears  (of  whom,  he  thinks,  Thomas  was  one, 
but  does  not  know  which  of  them  was  the  other,)  moved  away 
with  Baskin;  but  being  asked  whether  they  delivered  possession 
to  Mr.  Duncan,  he  answered,  that  "he  could  not  tell, — he  was 
not  present, — they  all  moved  off  together. 

The  cause  was  twice  argued  in  this  court,  first,  on  the  16th  of 
May,  1825,  and  again  on  the  7th  of  November,  1826. 


244  SUPREME  COURT  [Lancaster, 

(M'Elear  v.  Elliot  and  others.) 

J.  Fisher  and  Douglass,  for  the  plaintiff  in  error,  made  three 
points: — 

1.  That  the  deposition  of  Robert  Armstrong  ought  to  have 
been  received  in  evidence. 

2.  That  the  plaintiff  was  not  barred  by  the  5th  section  of  the  act 
of  the  26th  of  March,  1785 

3.  That  the  plaintiff  ought  to  have  been  permitted  to  prove  his 
possession  of  fifty  three  years. 

1.  The  opinion  of  the  court  below  was,  that  in  the  year  1749, 
islands  might  be  acquired  by  improvement.  To  this  the  plaintiff 
assented,  and,  no  exception  having  been  taken,  the  point  is  not 
before  this  court.  It  is  not,  however,  difficult  to  show,  that  this 
opinion  was  correct.  The  custom  of  the  land  office,  which  the  de- 
fendants endeavoured  to  prove,  did  not,  according  to  the  evidence 
produced,  go  further  back  than  the  year  1760,  at  which  period  the 
proprietaries  issued  their  warrant  for  the  survey  of  all  unappropri- 
ated islands  for  their  use  But  the  title  under  which  the  plaintiff 
claims,  commenced  as  early  as  the  year  1749,  before  this  descrip- 
tion of  property  had  been  separated  from  the  general  mass  of  the 
proprietary  estate,  and  v\as  therefore  founded  in  as  strong  an  equi- 
ty as  any  other  title  originating  in  settlement  and  improvement. 
Evidence  has  been  received  of  an  improvement  even  within  the 
reputed  bounds  of  the  manor  of  Springettsbury.  Lessee  of  Bon- 
net v.  Devebaugh,  3  Binn.  188.  If  the  cause  should  go  back  to 
apother  jury,  it  will  be  easy  to  show,  that  islands  were,  during  the 
period  alluded  to,  taken  up  by  common  warrants.  There  never 
has  been  a  direct  decision  of  this  court  upon  the  point,  though  there 
are  dicta  of  the  judges,  that  islands  are  not  the  subjects  of  settle- 
ment rights. 

But  although  the  court  was  right  in  this  opinion,  it  erred  in  the 
rejection  of  the  deposition  of  Robert  Armstrong,  under  the  idea 
that  the  plaintiff's  title  was  barred  by  the  5th  section  of  the  act  of 
the  26th  of  March,  1785,  2  Sm.  L.  299.  It  was  not  offered  mere- 
ly to  prove  a  title  by  improvement.  The  plaintiff  was  not  called 
upon  to  state  with  what  view  he  offered  it,  nor  was  it  offered  for 
any  particular  purpose,  or  to  establish  any  particular  point.  If, 
therefore,  it  was  evidence  for  any  purpose,  it  ought  to  have  been 
received.  It  contained  a  great  variety  of  matters,  the  decision  of 
which,  and  the  inferences  to  be  drawn  from  them,  exclusively  be- 
longed to  the  jury ;  and  the  court,  by  deciding  upon  the  facts  to  which 
they  related  and  giving  their  opinion  upon  their  own  decision  of 
what  they  ought,  npt  to  have  interfered  with,  withdrew  the  case  from 
the  jury  altogether.  Whether  the  plaintiff,  or  those  under  whom 
he  claimed,  was  in  possession  at  any  time  within  seven  years,  prior 
to  the  institution  of  the  suit,  was  a  fact,  which  the  jury,  and  not 
the  court,  ought  to  have-  decided.  If  the  evidence  offered  and  re- 
jected, was  not  alone  sufficient  to  entitle  the  plaintiff  to  recover,  it 
was  his  first  step  towards  showing  title,  which  he  was  prepared  to 
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follow  up  with  other  evidence.     The  evidence  offered,  was  the 
deposition  of  Armstrong  and  the  proprietary  warrant  and  survey; 
but  the  offer  of  these,  did  not  preclude  the  plaintiff  from  offering 
other  evidence.     He  might  have  shown  a  title  derived   from  the 
proprietaries  after  the  return  of  their  survey;  or,  if  there  was  no 
direct  proof  of  a  conveyance,  the  jury,  after  so  Ions;  a  possession, 
both  before  and   after  the  survey,  might  have  inferred  a  grant. 
How  far  the  evidence  conduces  to  the  proof  of  a  fact,  the  jury  ex- 
clusively are  to  decide,  and  the  only  mode  of  withdrawing  the  de>- 
cision  from  them,  is  by  a  demurrer  to  the  evidence.    The  operation 
of  the  act  of  limitations  must  always  arise  upon  facts,  which  must 
be  found  by  the  jury  or  agreed  upon  by  the  parties,  and  no  court 
in  Pennsylvania  ever  undertook  to  decide  whether  a  party  was 
barred,  without  submitting  the  facts  to  the  jury;  nor  is  there  any 
precedent  of  the  court  stopping  the  course  of  the  plaintiff's  evi- 
dence, in  order  to  let  in  evidence  on  the  part  of  the  defendant,  for 
the  purpose  of  showing  that  the  evidence  the  plaintiff  was  about 
to  offer,  was  improper.     Whether,  therefore,  the  deposition  be 
viewed  by  itself,  or  in  connexion  with  other  evidence  which  the 
plaintiff  might  have  given,  the  conclusion  cannot  be  avoided,  that 
the  court  usurped  the  province  of  the  jury  in  refusing  to  permit  it 
to  be  given  in  evidence     Vaughan  v.  Blanchard,  4  Dall.  125. 
Morris  v.  Duane,  1  Binn.  92,  (note.}     Richardson  v.  Steioart's 
Lessee,  4  Binn,  202.     Howard^s  Lessee  v.  Pollock,  1  Yeates, 
512.    Bond's  Lessee  v.  Fitz  Randolph,  2  Yeates,  228.  Mobley's 
Lessee  v.  Oeker,  3  Yeates,  200.    Holmes  v.  Kelt linger*  4  Yeates, 
533.  4  Yeates,  541,  (notes.')     Jones  v.  Wildes,  8  Serg.  8?  Rawle, 
150.  Brown  v.  Campbell,  1  Serg.  8f  Rawle,  178.  Hib.  Turnpike 
Co.  v.  Henderson,  8  Serg.  8f  Rawle,  228.    Stahle  v.  Spohn,  8 
Serg.  Sf  Rawle,  323.    Richter  v.  Selin,  8  Serg.  Sf  Rawle,  437, 
438.     Gordon  v.  Little,  8  Serg.  8f  Rawle,  554,  566.    Irish  v. 
Smith,  8  Serg.  8?  Rawle,  581.  2  Tidd,  785.  Crotzer  v.  Russell, 
9  Serg.  Sf  Rawle,  81.    Zerger  v.  Sailer,  6  Binn.  27.    Gemberling 
v.  Meyer,  2  Yeates,  341.    Magen's  Lessee  v.  Smith,  4  Binn.  75. 
Garwood  v.  Dennis,  4  Binn.  336.  Biddle's  Lessee  v.  Dougal,  5 
Binn.  150.    Penrosev.  Griffith,  4  Binn.  239.    Sigfried  v.  Levan, 
6  Serg.  Sf  Rawle,  312.    Hershey  v.  Hershey,  8  Serg.  Sf  Rawle, 
334. 

2.  But,  supposing  that  the  court  had  a  right  to  determine  the 
facts,  they  erred  in  their  construction  of  the  5th  section  of  the  act 
of  the  26th  of  March,  1785,  which  does  not  apply  to  persons  hav- 
ing imperfect  rights,  who  were  in  possession  at  the  time  of  its  en- 
actment. That  section  declares,  that  no  person  or  persons  who 
now  hath  or  have  any  claim  to  the  possession  of  any  land,  &c., 
founded  upon  any  prior  warrant,  whereon  no  survey  hath  been 
made,  or  in  consequence  of  any  prior  settlement,  improvement,  or 
occupation,  without  any  other  title,  shall  hereafter  enter  or  bring 
any  action  for  the  recovery  thereof,  unless  he,  she,  or  they,  or  his, 
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her,  or  their  ancestors  or  predecessors,  have  had  the  quiet  and 
peaceable  possession  of  the  same  within  seven  years  next  before 
such  entry,  or  bringing  such  action.  Claims  existing  at  the  time 
of  the  passage  of  the  act,  are  alone  embraced  by  its  provisions, 
and  the  true  legal  definition  of  a  claim  excludes  the  case  of  the 
plaintiff  from  the  operation  of  this  statute.  A  claim  is  defined,  in 

I  Jacobs'  Law  Dictionary,  470,  to  be  a  challenge  of  any  thing  out 
of  a  man's  possession.     But  the  plaintiff  derives  his  title  under 
persons  who  were  in  possession  when  the  act  was  passed,  and  there- 
fore cannot,  with  any  propriety,  be  said  to  have  had  a  claim  to  the 
possession  of  land,  which  they  were  then  actually  enjoying.     In  all 
the  cases  decided  "under  this  act  of  assembly,  the  party  was  out  of 
possession  at  its  date.    Besides,  the  plaintiff  did  not  found  his  right 
to  recover,  upon  settlement  and  improvement  only.     He  claimed 
also  under  the  warrant  and  survey  made  for  the  proprietaries,  which 
he  contended  enured  to  his  own  use,  having  been  in  possession 
long  before  the  date  of  the  warrant;  and  the  5th  section  of  the  act 
in  question,  does  not  apply  to  cases  in  which  the  party  has  any 
other  title,  than  those  therein  specified.   Gllday  v.   Watson,  5 
Serg.  4'  Rawle,  274.    Brice  v.  Curran,  3  Yeates,  403.    Stur- 
geon's Lessee  v.  Waugh,  2  Yeates,  476.    Bell's  Lessee  v.  Levers^ 
3  Yeates,  26.    Elliot  v.  Bonnet,  3  Yeates,  287.    Burd  v.  Dans- 
dale's  Lessee*  2 '  Binn.  89.     Hunter  v.  Meason,  4  Yeates,  107. 
Mickle  v.  Lucas,  10  Serg.  8?  Rawle,  293     Gonzalus  v    Hoover, 
6  Serg.  8?  Rawle,  124.     Deal  v.  M'Cormick,  3  Serg.  4*  Rawle, 
345.   Penn  v.  Klyne,  4  Dall.  402. 

3.  The  plaintiffs  ought  to  have  been  permitted  to  prove  a  pos- 
session of  fifty-three  years,  which  was  sufficient  to  warrant  a  pre- 
sumption of  title.  Such  presumptions  have  often  been  made  after 
much  shorter  periods.  Galloway's  Lessee  v.  Ogle,  2  Binn.  471. 
Stoolfoos  v.  Jenkins,  8  Serg.  Sf  Rawle,  176.  Cherry  v.  Robin- 
son, 1  Yeates,  522.  Lowrey  v.  Gibson,  2  Yeates,  81.  Cranked 
ton's  Lessee  v.  Evert,  3  Yeates,  570.  M'Cullough  v.  Wallace,  S 
Serg.  Sf  Rawle,  181.  Jackson  v.  Vosburg,  7  Johns.  188.  Jackson 
v.  M'Call,  10  Johns.  380.  1  Dall.  68.  Jackson  v.  Hogeboom, 

II  Johns.  164.    Platt  v.  Root,  15  Johns.  219.    Jackson  v.  Lunn, 
3  Johns.  Cas.  114.    Woods  v.  Lane,  2  Serg.  4*  Rawle,  53.    Pede- 
rick  v.  Searle,  5  Serg.  4*  Rawle,  240.    Cowp.  215.  Kelly  v.  Sou- 
thern, 2  Harr.  4*  M'Hen.  138.   Duer  v  Boyd,  1  Serg.  4*  Raivle, 
203.    Mathers  v.  Trinity  Church,  3  Serg.  8?  Rawle,  509.  Kings- 
ton v.  Lesley,  10  Serg.  4'  Rawle,  383. 

G.  Fisher  and  Elder,  for  the  defendants  in  error. 

The  plaintiff  was  called  upon  to  disclose  his  title,  and  he  did  so. 
He  offered  nothing  but  the  deposition  of  Armstrong,  and  the  war- 
rant and  survey  for  the  use  of  the  late  proprietaries.  The  deposi- 
tion was  offered  to  prove  a  right  by  settlement  and  improvement; 
and  where  a  party  offers  evidence  for  a  particular  purpose,  he  shall 
be  held  to  that  purpose  in  a  court  of  error.  IVolverton  v.  Hart, 
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7  Serg.  $•  Rawle,  276.  Gordon  v.  Moore's  Lessee,  5  Binn.  138. 
Richardson  v.  Stewart,  4  Binn.  198.  Porter's  Executors  v.  Neff, 
11  Sferg.  <§•  Rawle,  219.  The  title  set  up  by  the  plaintiff  was 
found  to  be  defective  upon  his  own  evidence,  and  therefore  object- 
ed to,  as  irrelevant.  It  is  for  the  court  to  decide  on  the  competen- 
cy of  evidence,  and  if  no  good  title  was  shown,  admitting  every 
thing  stated  in  the  deposition  to  be  true,  the  court  was  right  to  re- 
ject it.  Even  supposing,  therefore,  that  the  judge  was  wrong  in  his 
opinion  upon  the  act  of  limitations,  yet  if  the  deposition  was  inad- 
missible upon  other  grounds,  the  judgment  cannot  be  reversed; 
for  however  bad  the  reasons  for  a  decision  may  be,  yet  if  the  deci- 
sion itself  be  right,  the  judgment  must  stand.  Deal  v.  M'Corkle, 
3  Serg.  Sf  Rawle,  347.  The  question,  then,  before  this  court  is, 
whether  an  improvement  gives  title  to  an  island  in  the  Susque- 
hanna?  The  law  is  perfectly  clear,  that  it  does  not.  No  instance 
can  be  found  of  an  island  sold  either  by  the  proprietaries  or  by  the 
commonwealth,  except  by  special  contract,  and  always  at  a  higher 
price  than  the  common  office  terms.  The  usage  of  pre-emption 
rights  never  extended  to  this  description  of  property.  Claiming, 
therefore,  under  those  who  entered  as  trespassers,  the  plaintiff  can 
never  acquire  an  equity.  That  islands  were  not  open  to  acquisi- 
tion in  the  ordinary  way,  like  other  lands,  is  not  only  proved  by 
the  usage  of  the  land  office,  proved  by  the  papers  read  in  evidence, 
but  by  a  long  course  of  legislation  and  judicial  opinion.  On  the 
13th  of  October,  1760,  a  warrant  issued  to  survey  the  unappropri- 
ated islands  in  the  Susquehanna,  Delaware,  &c.,  and  to  make 
returns  of  them  for  the  proprietaries.  In  pursuance  of  this  war- 
rant, a  survey  was  made  of  the  island  in  dispute  on  the  13th  of 
November  following,  which  was  returned  and  accepted  on  the 
12th  of  \fuly,  1763.  It  became  part  of  the  private  estate  of  the 
late  proprietaries,  and  was  secured  to  them  by  the  act  of  the  27th 
of  November,  1779,  1  Sm.  L.  479,  which  vested  in  the  common- 
wealth the  estates  of  the  proprietaries,  saving  to  them  their  tenths 
or  manors,  duly  surveyed  and  returned  into  the  land  office  on  or 
before  the  4th  of  July,  1776.  After  the  revolution,  the  same  po- 
licy which  the  late  proprietaries  had  adopted  in  relation  to  islands, 
was  continued  by  the  commonwealth.  They  were  never  granted 
on  the  common  terms.  In  the  act  for  establishing  a  land  office,  of 
the  9th  of  Jlpril,  1781,  Purd.  Dig.  470,  and  its  supplement  of 
the  25th  of  June,  the  same  year,  (Purd.  Dig.  472,)  islands  are  not 
mentioned.  The  13th  section  of  the  act  of  rfpril,  1785,  2  Sm.  L. 
317,  expressly  excepts  islands  from  the  ordinary  terms  of  grant, 
and  directs  that  they  shall  be  sold  by  the  special  order  of  the  pre- 
sident and  council,  by  public  auction.  The  act  of  the  6th  of  March, 
1793,  3  Sm.  L.  93,  "directing  the  sale  of  certain  islands  in  the 
Susquehanna,"  points  out  the  mode  of  sale,  and  gives  two  years 
to  settlers  to  purchase,  if  they  desire  to  do  so.  The  act  of  the  27th 
of  January,  1806,  4  Sm.  L.  268,  likewise  makes  special  provision 
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for  the  sale  of  certain  unappropriated  islands  in  the  Delaware, 
Ohio,  and  •Allegheny.  The  opinions  of  the  judges  of  this  court 
fully  support  the  argument  deduced  from  legislative  acts,  and  ge- 
neral opinion.  In  Hunter  v.  Howard,  10  Serg.  4*  Rawle,  243, 
an  ejectment  for  an  island  in  the  river  Allegheny,  DUNCAN,  J.,  in 
delivering  the  opinion  of  the  court,  says,  that  islands  were  never 
subject  to  the  common  office  terms.  And,  in  a  more  recent  case, 
Shrunk  v.  The  Schuylkill  Navigation  Company,*  in  which  the 
opinion  of  the  court  was  delivered  by  TILGHMAN,  C.  J.,  it  is  de- 
clared, that  islands  have  never  been  open  to  applicants  on  the  usual 
terms  of  office.  The  foundation  of  title  by  settlement  is,  that  the 
proprietaries  held  out  such  titles  to  the  people,  but  the  offer  never 
extended  to  islands.  Admitting,  therefore,  that  the  plaintrff  was 
the  son  of  Patrick  M'Elear,  the  former  settler,  as  to  which  how- 
ever the  deposition  is  silent,  he  can  derive  no  equity  from  the  set- 
tlement, because  he  claims  under  a  mere  trespasser. 

Another  bar  to  the  plaintiff's  recovery  is,  that  he  claims  under 
a  violation  of  the  law,  which  forbids  a  settlement  on  lands  not 
purchased  of  the  Indians.  His  evidence  goes  to  show,  that  there 
was  an  improvement  on  the  island,  which  must  have  been  made 
prior  to  the  date  of  the  Indian  purchase,  in  which  it  was  included. 
It  appeared,  that  in  1750  there  were  peach  trees  in  bloom  on  this 
improvement,  which  must  have  been  planted  prior  to  the  22d  of 
August,  1749,  the  date  of  the  purchase.  It  has  been  repeatedly 
decided,  that  no  evidence  can  be  received  of  a  settlement  on  land 
not  purchased  from  the  Indians.  Sherer  v.  M'Farland,  2  Yeates, 
224.  Drinker  v.  Hunter,  2  Yeates,  129.  Ky^e  v.  White,  1  Binn. 
248.  White  v.  Kyle,  1  Serg.  4*  Rawle,  515.  Brice  \\Curran,  3 
Yeates,  403.  Plumste.d  v.  Rudebagh,  1  Yeates,  502.  An  act  of 
assembly  was  necessary  to  confirm  the  title  of  certain  per*dns  hold- 
ing Biles's  island,  situate  in  the  river  Delaware,  about  a  mile  be- 
low the  falls,  purchased  by  the  Biles  family  of  the  Indians,  in  the 
year  1680.  Jlct  of  the  1st  of  February,  1808. 

The  possession  relied  upon  by  the  plaintiff,  was  not  of  a  charac- 
ter from  which  a  presumption  of  title  could  arise.  No  period  short 
of  that  prescribed  by  the  act  of  limitations,  will  raise  the  presump- 
tion of  a  grant,  founded  upon  the  lapse  of  time  only.  Keikhart  v. 
Williams,  7  Wheat.  109.  2  Conn.  Rep.  207.  2  Hen.  4*  Munf. 
376,  379,  380.  Bridges  v.  Duke  of  Chundos,  2  Burr.  1073.  In 
the  present  instance,  the  act  of  limitations  would  not  attach  before 
the  26th  of  March,  1803;  but  Mr.  Duncan  came  into  possession 
in  the  year  1802. 

As  his  first  step,  the  plaintiff  ought  to  have  shown  that  the  title 
was  out  of  the  commonwealth.  Having  done  this,  proof  of  seisin  in 
those  under  whom  he  claimed  would  Imve  been  sufficient  against  a 
party  who  showed  DO  title.  A  naked  possession  is  a  good  title,  until 

*  Ante,  page  71. 
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some  one  shows  a  better  right.  But  if  it  be  voluntarily  abandoned, 
it  cannot  be  recovered  in  ejectment.  This  is  precisely  the  present 
case.  The  deposition  states,  that  Mr.  Duncan  purchased  the 
island;  that  Baskins  moved  away,  and  gave  Mr.  Duncan  posses- 
.  sion,  and  that  the  M'-Elears  moved  away  at  the  same  time;  from 
which  it  is  clear,  that  the  M'Elears  also  gave  up  the  possession  to 
Mr.  Duncan.  The  authorities  are  conclusive,  that,  under  such 
circumstances,  the  possession  cannot  be  recovered  from  him.  Jack- 
son v.  Hazen,  2  Johns.  22.  Jackson  v.  Harder,  4  Johns.  210. 
Smith  v.  Lorillard,  10  Johns.  356.  -Espy's  Executors  v.  Lane,  2 
Serg.  <§'  Ramie,  53.  Jackson  v.  Rightmire,  16  Johns.  324.  2 
Conn.  Rep.  207.  Penn  v.  Klyne,  4  Dull.  409.  Healy  v.  Mouel, 
5  Serg.  4'  Ruwle,  185.  Morris  v.  Thomas,  5  Binn.  78.  Hawk 
v.  Troup,  Lancaster,  May,  1S26.  Hassinger  v.  Spayd,  Sunbu- 
ry,  July,  1826. 

The  plaintiff,  far  from  deriving  an  advantage  from  the  warrant 
and  survey  for  the  use  of  the  proprietaries,  presents,  by  his  own 
evidence,  an  additional  obstacle  to  his  recovery.  He  claims  ad- 
versely to  this  title,  and  shows  a  title  in  a  third  person,  under 
which  the  defendants  may  protect  themselves.  *flct  of  the  2lst  of 
March,  1806.  rfct  of  the  13th  of  April,  1807,  Purd.  Dig.  145. 
Besides,  the  defendants  asserted  title  under  the  late  proprietaries, 
which  was  not  denied. 

But  if  the  plaintiff  had  a  title  by  improvement,  and  moved  off, 
and  remained  out  of  possession  more  than  seven  years,  he  is  barred 
by  the  5th  section  of  the  act  of  the  26th  of  March,  1785,  which 
we  contend  extends,  as  well  to  those  who  were  then  in  possession, 
as  to  others.  The  spirit  of  all  the  decisions  on  this  point  is,  that 
where  a  man  had  a  claim  by  warrant  only,  or  by  settlement  only, 
prior  to  the  passage  of  that  act,  he  could  not  recover  in  ejectment, 
unless  he  had  been  in  possession  within  seven  years  before  the 
commencement  of  the  suit.  Whether  he  was  in  possession  at  the 
date  of  the  act  or  not,  is  immaterial,  provided  he  was  not  in  pos- 
session within  the  period  prescribed.  The  evidence  shows  no  other 
than  a  title  by  settlement,  originating  before  the  passage  of  the  act 
of  1785,  and  the  court  can  presume  no  other;  and  this  title  was 
abandoned  to  the  defendants  in  the  year  1802.  Burd's  Lessee  v. 
Dunsdale,  2  Binn.  80.  Smith  v.  Brown,  1  Yeates,  517.  3  Yeates, 
269.  Wallace  v.  Dickey,  3  Yeates,  283.  Ewing  v.  Barton,  2  Sm. 
L.  186, 187.  5  Serg:  $  Rawle,  184,  186.  Jackson  v.  Hobby,  20 
Johns.  362. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  This  was  an  ejectment  for  an  island  in  the 
river  Susquehanna,  containing  about  six  hundred  and  seventy- 
seven  acres,  with  the  usual  allowance,  situate  near  the  mouth  of 
the  Juniata.  The  cause  came  to  trial  in  the  District  Court  for 
the  county  of  Dauphin,  when  certain  evidence  being  offered  by 
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the  plaintiff,  it  was  objected  to  by  tbe  defendants,  and  rejected  by 
the  court;  whereupon  the  counsel  for  the  plaintiff  took  an  excep- 
tion, which  is  now  the  subject  of  consideration. 

The  evidence  offered  by  the  plaintiff,  was  the  deposition  of  Ro- 
bert Armstrong,  taken  under  a  rule  of  court,  and  to  the  following  . 
effect.     [His  Honour  here  stated  the  substance  of  the  deposition.] 
This  is  the  substance  of  Armstrong's  deposition,  from  which  it 
remains  doubtful,  of  whom,  and  how  much  Mr.  Duncan  purchased, 
and  whether  he  received  possession  from  the  M'Elear  family. 
Peter  M'Elear  (the  plaintiff.)  is  not  mentioned  in  the  deposition, 
so  that  it  could  not  appear,  without  further  evidence,  how  he  stood 
related  to  Patrick  M'Elear,  deceased.     The  plaintiff  also  offered 
in  evidence  a  warrant,  dated  the  13th  of  October,  1760,  to  survey 
this,  and  other  islands  in  the  Susquehanna,  for  the  use  of  the  late 
proprietaries  of  Pennsylvania,  and  a  survey  in  pursuance  thereof, 
the  13th  of  November,  1760,  which  was  returned,  and  accepted, 
in  the  office  of  the  surveyor  general,  the  12th   of  July,  1763. 
When  the  counsel  for  the  defendants  objected  to  the  plaintiff's 
evidence,  they  produced  and  read  to  the  court  a  number  of  papers, 
tending  to  show  the  custom  of  the  land  office,  both  in  the  time  of 
the  proprietaries,  and  since  their  estates  became  vested  in  the  com- 
monwealth; from  which  they  inferred,  that  islands  were  never 
granted  on  the  common  office  terms,  and  were  never  subject  to 
any  right  of  pre-emption,  to  be  acquired  by  improvement  or  set- 
tlement.    The  District  Court  was  of  opinion,  that  a  right  to  an 
island  in  the  Susquehanna,  might  be  acquired  by  settlement  and 
improvement  in  the  year  1749.     Nevertheless,  they  rejected  the 
plaintiff's  evidence,  on  the  ground  of  his  being  barred  of  his  ac- 
tion by  the  act  of  limitation,  (26th  of  March,  1785,  sect.  5.)     In 
this  opinion,  it  was  assumed,   that  the  evidence  of  the  plaintiff 
showed  no  title  except  by  improvement  and  settlement,  without 
warrant  or  survey,  for,  if  he  had  any  other  title,  it  is  evident,  that 
he  was  not  barred  by  the  5th  section  of  the  act  of  limitation.    The 
plaintiff  took  no  exception  to  the  opinion,  that  the  right  to  an 
island  might  be  acquired  by  improvement  and  settlement  in  the 
year  1749,  because  it  was  in  his  favour.    It  might  be  thought,  that, 
under  these  circumstances,  this  court  would  be  going  out  of  their 
way,  should  they  now  express  an  opinion  on  that  point.     They 
therefore  abstain  from  it,  and  desire  it  to  be  understood,  that  no 
inference,  oneway  or  the  other,  is  to  be  drawn  from  their  silence. 
Neither  shall  we  give  an  opinion  what  the  law  would  be,  under 
the  act  of  limitation,  (section  5,)  if  the  evidence  offered  by  the 
plaintiff  disclosed  no  other  title  than  by  improvement  and  settle- 
ment, without  warrant  or  survey;  because  that  is  not  the  case.     It 
is  to  be  remarked,  that  when  the  plaintiff  offered  his  evidence,  he 
did  not  say,  either  that  it  was  for  no  other  purpose  than  to  prove  a 
title  by  improvement  and  settlement,  or  that  he  intended  to  offer 
no  other  evidence.     The  defendants  might  have  called  on  him  to 
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declare  the  purpose  for  which  the  evidence  was  offered;  but  they 
did  not.     The  question  is,  therefore,  whether  the  evidence  was 
not  at  least  one  step  towards  a  title  other  than  by  improvement 
and  settlement.     We  will  suppose,  merely  for  the  sake  of  the  ar- 
gument, that  Patrick  M'Elear  could  legally  acquire  no  title  against 
the  proprietaries  by  settlement,  (which  is  stating  the  case  as  strong- 
ly as  possible  against  the  plaintiff,)  it  does  not  follow,  that  a  pos- 
session of  upwards  of  fifty  years,  continued  from  father  to  son,  was 
not  evidence  of  title  sufficient  to  recover  against  one  who  showed 
no  title.     Suppose  the  evidence  had  been  given,  with  additional 
evidence  connecting  the  plaintiff's  possession  with  that  of  Patrick 
M'Elear,  and  the  defendants  had  demurred  to  it;  or  suppose  the 
defendants,  without  giving  any  evidence  of  their  own,  had  gone 
before  the  jury  on  the  evidence  of  the  plaintiff,  how  would  they 
have  stood  ?     By  the  warrant  and  survey,  this  island  had  been  se- 
parated from  the  general  mass  of  property  held  by  the  proprietaries, 
and  appropriated  to  their  particular  use.     And  being  thus  appro- 
priated, it  was  excepted  from  the  general  proprietary  estate,  which 
was  vested  in  the  commonwealth  by  virtue  of  the  act  of  the  27th 
of  November,  1779,  and  remained  the  property  of  the  proprieta- 
ries.    There  was,  then,  a  period  of  thirty-nine  years,  between  the 
return  of  the  survey  in  1763,  and  the  entry  of  Mr.  Duncan,  when 
he  received  possession  from  jBaskin  in  1802,  during  the  whole  of 
which,  possession  had  been  held  by  Patrick  M'Elear,  deceased, 
or  those  from  whom  he  received  possession,  or  those  claiming  un- 
der him.     Although  the  deposition  of  Armstrong  did  not  state 
that  the  plaintiff  was  of  the  family  of  Patrick  M'Elear,  yet  the 
plaintiff  might  have  proved  that  fact  by  other  evidence,  especially 
as  it  appears  by  the  bill  of  exceptions,  that  he  claimed  under  an 
uninterrupted  possession  from  the  first  settler  to  himself.     I  have 
said,  that  Mr.  Duncan  received  possession  from  Baskin,  because 
it  is  expressly  said  so  in  Armstrong's  deposition.     He  may,  per- 
haps, have  received  possession  from  some,  or  all,  of  the  M'Elear 
family  also,  but  the  deposition  does  not  say  so,  and  the  court  can- 
not infer  it.     It  is  a  very  material  fact,  which  none  but  the  jury 
could  decide.     Now,  in  a  contest  between  the  plaintiff  and  stran- 
gers, without  title,  (for  so  the  defendants  must  be  considered, 
having  shown  no  title  except  the  possession  received  from   Wil- 
liam JBaskin,  which  could  not  affect  the  plaintiff,)  could  the  jury 
do  otherwise  than  presume,  that  the  plaintiff's  possession  was  by 
permission  of  the  late  proprietaries  and  their  heirs;  and,  conse- 
quently, his  title  good  against  all  but  them,  or  those  who  claimed 
lawfully  under  them  ?     In  Woods,  Sfc.  v.  Zome,  2  Serg.  8?  Rawle, 
53,  it  was  the  opinion  of  this  court,  that  a  bare  possession  was 
good  title  against  one  who  showed  no  title.     The  case  would  have 
been  very  different,  if  it  had  appeared,  either  that  the  M'Elears 
had  abandoned  their  possession,  or  given  it  up  to  Mr.  Duncan,  or 
that  Mr.  Duncan  had  acquired  title  from  the  late  proprietaries. 
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A  title  thus  acquired  would  have  taken  away  all  presumption  of 
title  in  the  plaintiff,  by  virtue  of  a  license  from  the  owners  of  the 
soil;  and,  as  to  a  presumption  of  a  grant  in  fee  simple  (as  con- 
tended by  the  counsel  for  the  plaintiff,)  there  was  no  ground  for 
it,  because  such  a  presumption,  when  resting  on  time  only,  can 
never  be  raised,  on  less  time  than  that  prescribed  by  the  act  of 
limitation.  But  whatever  the  probability  may  be,  of  a  convey- 
ance from  the  proprietaries  to  Mr.  Duncan^  we  see  nothing  of  it 
on  the  record,  and  therefore  cannot  suppose  that  it  exists.  Our 
present  duty  is  confined  to  a  determination,  not  whether  the  evi- 
dence offered  proved  a  complete  title,  but  whether  it  ought  not  to 
have  been  admitted.  I  am  of  opinion  that  it  ought,  and  therefore 
the  judgment  should  be  reversed,  and  a  venire  de  novo  awarded. 
Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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BOMBAY,  Administrator  of  BOWER,  and  another,  against 

BOYER. 

IN  ERROR. 

The  time  during  which  a  judgment  continues  to  be  a  lien  upoif  lands,  under  the 
act  of  the  4th  of  April,  1798,  is  to  be  determined  by  the  record  alone,  without 
regard  to  any  private  agreement  for  a  stay  of  execution,  not  appearing  upon  the 
record. 

It  is  not  against  equity,  that  a  purchaser  should  insist  on  counting  the  five  years 
from  the  date' of  the  judgment,  although  he  was  informed  before  he  made  the 
purchase,  that  by  the  condition  of  the  bond,  or  a  private  agreement  of  the  par- 
ties, execution  could  not  be  issued  on  the  judgment,  until  a  time  less  than  five 
years  before  his  purchase. 

WRIT  of  error  to  the  Court  of  Common  Pleas  of  Northumber- 
land county,  in  a  scire  facias  post  annum  et  diem,  &c.,  issued 
by  Jacob  K.  Boyer,  the  plaintiff  below,  against  Jacob  Bombay 
administrator  of  Jacob  Bower,  deceased,  and  Benjamin  Kline, 
co-defendants  below. 

It  appeared,  that  on  the  23d  of  December,  1808,  judgment  was 
entered  in  the  Court  of  Common  Pleas  of  Northumberland  coun- 
ty for  Jacob  K.  Boyer,  the  plaintiff  below,  against  Jacob  Bower, 
by  confession,  for  the  sum  of  one  thousand  three  hundred  pounds. 
No  declaration  or  statement  was  filed;  so  that  nothing  appeared 
on  the  record  but  a  judgment  in  an  action  of  debt.  The  truth, 
however,  was,  that  the  one  thousand  three  hundred  pounds  for 
which  the  judgment  was  confessed,  was  the  penalty  of  a  bond, 
conditioned  for  the  payment  of  six  hundred  and  fifty  pounds  on 
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the  1st  of  May,  1809,  but  intended  as  a  security  for  the  payment 
of  several  bonds  from  a  certain  Peter  Fisher  to  Jacob  Bower, 
dated  the  9th  of  July,  1807,  the  first  of  which  was  payable  the 
1st  of  May,  1812,  and  the  others  by  annual  instalments.  These 
bonds  were  assigned  by  Bower  to  Jacob  K.  Boyer,  the  plaintiff. 
Benjamin  Kline,  the  defendant  below,  purchased  on  the  12th  of 
tftpril,  1814,  the  land  of  Jacob  Bower,  which  belonged  to  him  at 
the  time  of  the  entry  of  the  plaintiff's  judgment,  and  was  conse- 
quently bound  by  the  said  judgment,  and  was  informed,  before  he 
made  the  purchase,  of  the  nature  of  the  bond  on  which  the  judg- 
ment was  entered.  More  than  five  years  elapsed  from  the  date  of 
the  judgment,  to  the  time  of  issuing  the  scire  facias  in  this  suit, 
but  five  years  had  not  elapsed  from  the  time  of  payment  of  the 
bonds  on  which  the  plaintiff's  judgment  was  entered  to  the  issuing 
of  the  said  scire  facias.  Neither  had  five  years  elapsed  from  the 
time  of  payment  of  the  bonds  from  Fisher  to  Bower,  to  the  issu- 
ing of  the  said  scire  facias.  On  these  facts  the  President  of  the 
Court  of  Common  Pleas  gave  his  opinion,  that  the  lien  of  the  plain- 
tiff's judgment  continued,  from  the  time  of  the  payment  of  the  bond 
on  which  the  judgment  was  entered,  viz.  the  1st  of  May,  1809, 
for  five  years  thence  next  ensuing,  because  no  execution  could  be 
taken  out  before  the  time  of  payment.  And  he  also  gave  his  opi- 
nion, that  if  Kline  purchased,  with  notice  of  the  real  nature  and 
intent  of  the  bond  on  which  the  plaintiff's  judgment  was  entered, 
he  was  bound  in  equity  not  to  take  advantage  of  the  lapse  of  more 
than  five  years  from  the  date  of  the  said  judgment  to  the  issuing 
of  the  scire  facias  in  this  suit. 

Hepburn  and  Bellas  for  the  plaintiffs  in  error.  The  opinion  of 
the  court  below,  that  if  Kline  when  he  purchased  knew  of  the  na- 
ture of  Bayer's  judgment  against  Bower,  the  lien  continued,  is  in, 
direct  opposition  to  the  act  of  the  4th  of  *ftpril,  1798,  Purd.  Dig. 
391,  which  declares  in  express  terms,  that  no  judgment  shall  con- 
tinue a  lien  on  lands  longer  than  five  years  from  the  first  return 
day  of  the  term  of  which  such  judgment -may  be  entered.  This 
court  has  gone  far  enough  in  deciding,  that  where  it  appears  from 
the  record  that  execution  cannot  immediately  issu^,  the  five  years 
are  to  be  computed  from  the  expiration  of  the  cosset.  This  doc- 
trine may  do  no  harm,  because  the  records  are  often  to  all,  but  to 
make  any  thing  but  the  record  notice  of  a  judgment  to  affect  pur- 
chasers, and  to  give  effect  to  private  arrangements,  would  totally 
destroy  the  security  of  titles.  In  the  case  of  The  Bank  of  North 
America  v.  Fitzsimons,  3  Binn.  343,  though  the  bank  had  ex- 
press notice  of  the  judgment  of  the  Hibberts,  yet  it  was  held  that 
the  land  was  discharged  of  the  lien.  The  act  of  1798  is  in  the  na- 
ture of  an  act  of  limitations,  and  was  so  considered  by  the  Chief 
Justice  in  the  case  just  cited;  and,  in  reference  to  acts  of  limita- 
tions, notice  to  a  purchaser  does  not  avail.  They  cited,  also,  Dun- 
lop  V.  Speer,  3  Binn.  1G9.  1  Str.  301.  Salk.  322. 
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Greenough  and  Greer,  for  the  defendant  in  error.  In  the  case 
of  Pennock  v.  Hart,  S  Serg.  8?  Rawle,  377,  the  court  departed 
from  the  letter  of  the  act  of  1798,  and  gave  it  an  equitable  con- 
struction, by  computing  the  five  years  from  the  time  the  stay  of 
execution  appearing  on  the  record  expired.  The  spirit  of  that  de- 
cision embraces  this  case,  for  actual  notice  is  at  least  equal  to  con- 
structive notice,  and  if  the  fact  was  known  to  .the  purchaser,  he  is 
as  much  bound  by  it  as  if  it  appeared  on  the  record.  A  purchaser 
with  notice  of  an  undocketed  judgment,  is  bound  by  it.  2Eq.»flb. 
684,  pi.  7.  And  a  person  who  by  standing  by  enables  another  to 
commit  a  fraud,  is  himself  guilty  of  fraud.  1  Madd.  Ch.  322.  1 
Cowp.  434.  When,  therefore,  Kline  purchased  with  full  notice 
of  the  nature  of  the  judgment,  he  tacitly  agreed  to  be  bound  by 
its  terms,  and  to  seek  now  to  be  relieved  from  those  terms,  is  against 
conscience. 

The  opinion  of  the  court  was  delivered  by 

TIT.GHMAN,  C.  J.  This  case  depends  on  the  act  of  the  4th  of 
iftpril,  179S,  by  which  the  lien  of  judgments  on  lands  is  limited 
to  five  years.  The  facts  are  as  follows:  [The  Chief  Justice  here 
stated  the  facts,  and  the  opinion  of  the  court  below.]  In  both 
these  opinions  of  the  Court  of  Common  Pleas,  I  think  there  was 
error. 

1.  The  act  of  the  4th  of  rfpril,  1798,  is  entitled,  "  An  act  limit- 
ing the  time  during  which  judgments  shall  be  a  lien  on  real  estates," 
&c.,  and,  in  the  case  of  The.  Bank  of  North  Jlmerica  v.  Fifz- 
simons,  3  Binn.  358,  it  is  considered  as  of  the  nature  of  an  act 
of  limitations.  Its  words  are  clear  and  positive,  that  "  no  judg- 
ment shall  continue  a  lien  on  the  real  estate  of  the  person  against 
whom  such  judgment  shall  be  entered,  during  a  longer  period  than 
five  years  from  the  first  return  day  of  the  term  of  which  such  judg- 
ment may  be  entered,"  unless  revived  in  the  manner  prescribed  ,. 
in  that  act.  It  was  decided  by  this  court,  in  Pennock,  fyc.  v.  Hart, 
8  Serg.  <§•  Rawle,  369,  that  where  the  judgment  was  entered  with 
a  stay  of  execution,  on  record,  the  five  years  should  run  only  from 
the  time  when  the  stay  of  execution  expired.  But  it  was  not  our 
opinion,  that  any  regard  should  be  paid  to  a  stay  of  execution 
agreed  on  by  the  parties,  but  not  appearing  on  record.  Such  a 
construction  would  be  a  departure  both  from  the  letter  and  spirit 
of  the  law.  It  has  always  been  the  policy  of  our  law,  to  facilitate^ 
the  sale  and  transfer  of  real  estate,  to  which  liens  were  found  to 
be  a  considerable  impediment  In  pursuance  of  this*  policy,  the 
act  in  question  was  made,  to  which  we  gave  a  liberal  construction 
in  The  Bunk  of  North  America  v.  Fitzsimons^  by  deciding 
that  judgment  creditors  stand  upon  the  same  footing  as  purchasers. 
The  record  is  to  be  looked  to,  and  the  commencement  of  the  five  „ 
years  determined  from  that  alone.  Now,  in  the  case  before  us,  all 
that  appeared  on  the  record,  was  the  entry  of  the  judgment  on  a 
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certain  day,  without  any  mention  of  the  condition  of  the  bond.  Its 
real  intent  was  a  secret,  known  only  to  the  parties.  If  people  will 
hang  out  false  colours,  they  must  take  the  consequences.  Between 
themselves,  it  is  all  very  fair  that  their  agreement,  however  secret, 
should  be  carried  into  execution.  But  it  would  be  most  unreason- 
able, to  involve  strangers  in  the  difficulty  and  peril  of  searching 
beyond  the  record.* 

2.  Neither  is  it  against  equity,  that  a  purchaser  should  insist  on 
counting  the  five  years  from  the  date  of  the  judgment,  although 
he  was  informed,  before  he  made  the  purchase,  that  by  the  condi- 
tion of  the  bond,  or  a  private  agreement  of  the  parties,  execution 
could  not  be  issued  on  the  judgment  until  a  time  less  than  five 
years  before  his  purchase.  His  conscience  was  not  burthened  with 
circumstances  of  that  kind.  He  saw,  that  by  the  plain  enactment 
of  the  law,  the  land  of  Bower  was  discharged  from  the  lien  of  the 
plaintiff's  judgment.  He  was  no  way  concerned  in  the  transac- 
tions of  the  parties  to  that  judgment.  He  had  received  no  con- 
sideration, nor  entered  into  any  engagement  with  either  of  them, 
which  should  preclude  him  from  taking  advantage  of  the  law.  The 
case  is  not  similar  to  those  which  have  arisen  on  the  registering 
acts,  where  it  has  been  decided,  that  although  the  statute  declares 
that  a  deed  shall  be  of  no  effect,  unless  registered  within  a  certain 
time,  yet  equity  will  support  it,  against  a  subsequent  purchaser 
who  had  notice  of  the  unregistered  deed.  It  was  thought  to  be 
against  good  conscience,  thus  voluntarily  to  step  in  and  assist  the 
vendor  in  defrauding  the  careless  vendee,  who  had  neglected  to 
put  his  deed  on  record.  In  the  present  case,  the  plaintiff  had  paid 
no  money  for  his  lien.  It  was  a  legal  advantage,  which  he  had 
gained  by  compulsion.  The  law  gave  him  the  lien,  and  the  law  de- 
prived him  of  it.  A  subsequent  purchaser,  therefore,  might  with 
good  conscience  insist  on  the  law.  I  will  add,  that  this  liberty 
which  courts  of  chancery  have  taken  with  statutes,  in  contradict- 
ing, and  almost  annihilating  their  provisions,  has  introduced  great 
uncertainty,  and  would  not  be  carried  so  far,  since  our  experience 
of  its  inconvenience,  if  our  steps  could  be  retraced,  without  shaking 
the  foundations  of  property.  But  repeated  decisions  become  a  rule 
of  property,  which  cannot  be  departed  from,  without  doing  a  great- 
er mischief  than  that  which  it  is  intended  to  remedy.  As  respects 
the  act  of  assembly  which  we  are  now  to  construe,  we  are  fettered 
with  no  decisions  which  militate  with  its  provisions.  It  is  best, 
therefore,  to  adhere  to  a  construction  which  shall  effectuate  its 
plain  intent;  and  not  say,  that  it  is. against  conscience  for  a  pur- 
chaser to  govern  himself  by  the  law  as  he  sees  it  written.  I  am 
of  opinion  that  the  judgment  should  be  reversed,  and  a  venire  de 
novo  awarded. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


*  On  this  point,  see  Black  v.  JDoisojz,  11  Serg.  &f  Jtaiele,  94. 
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The  COMMONWEALTH,  for  the  use  of  GURNEY'S  Exrs., 
against  ALEXANDER  and  others. 

IN  ERROR. 

A  purchaser  at  sheriff's  sale  under  a  judgment,  does  not  take  the  land  subject  to 
a  previous  judgment,  obtained  against  the  former  owner  of  the  land,  unless  it 
was  sold  expressly  subject  to  such  prior  judgment. 

Where,  therefore,  money  is  in  the  hands  of  the  sheriff,  arising  from  the  sale  of  land 
under  a  judgment  obtained  against  the  present  owner,  creditors  who  have  liens 
upon  the  land,  by  virtue  of  judgments  obtained  against  the  former  owner,  are 
entitled  to  payment  out  of  this  fund;  and  if  the  sheriff',  instead  of  satisfying  such 
liens,  pays  over  the  balance  of  the  purchase  money  to  the  defendant  in  the  exe- 
cution, the  previous  judgment  creditors  may  recover  from  him  the  amount  of 
their  respective  liens. 

Whether  the  judgment  creditor  had  not  lost  his  lien,  in  consequence  of  his  attor- 
ney having  permitted  the  misappropriation  of  another  fund,  out  of  which  he  was 
entitled  to  payment,  properly  left  to  the  jury,  under  the  facts  and  circumstances 
of  the  case. 

WRIT  of  error  to  the  Court  of  Common  Pleas  of  Centre  county. 

In  the  court  below,  it  was  an  action  brought  in  the  name  of  the 
commonwealth,  for  the  use  of  the  executors  of  Francis  Gurney, 
against  William  Alexander,  sheriff  of  the  said  county,  and  Philip 
Benner  and  Isaac  M'Kinny,  his  sureties,  upon  the  official  bond 
of  the  former,  and  the  facts  set  out  in  the  assignment  of  breaches 
were  these:  On  the  6th  of  December,  1813,  a  judgment  for  three 
thousand  and  seventy-eight  dollars  was  entered  in  the  Common 
Pleas  of  Centre  county,  in  favour  of  the  executors  of  Francis 
Gurney,  against  William  Palton,  who  owned  sundry  tracts  of 
land  in  the  said  county,  with  a  stay  of  execution  for  two  years. 
The  lien  of  this  judgment  was  kept  alive  by  scire  facias.  After 
the  date  of  the  judgment,  viz.  on  the  14th  of  May,  1814,  Patton 
sold  one  tract  of  land  to  Samuel  Maxwell,  for  a  full  and  valuable 
consideration.  When  this  sale  was  about  to  take  place,  Thomas 
Burnside,  esq.,  who  was  attorney  for  Francis  Gurney  during  his 
life,  and  for  his  executors  after  his  death,  was  pressed  for  a  release 
of  the  lien  upon  this  land,  which  he  refused  to  give,  in  conse- 
quence of  which  Patton  gave  to  Maxwell  a  bond  with  two  sure- 
lies,  to  indemnify  him  against  the  lien  of  the  said  judgment.  Sa- 
muel Maxwell  having  become  indebted,  among  others,  to  G.  and 
H.  FahnestocJe,  gave  them  a  judgment  of  Jlpril  Term,  1817,  on 
which  a  fieri  facias  was  issued,  and  the  above  mentioned  tract  of 
land  purchased  from  Patton,  levied  upon,  condemned,  and  sold. 
The  sheriff  executed  a  deed  to  the  purchaser,  and  gave  a  receipt 
for  the  whole  amount  of  the  purchase  money.  This  suit  was 
brought  to  recover  the  amount  of  the  judgment  held  by  Gurney's 
executors  against  William  Patton. 

VOL.  XIY.  2  K 
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It  further  appeared,  that  Philip  JBenner,  on  the  26th  of  August, 
1814,  obtained  a  judgment  for  one  thousand  five  hundred  and  fifty- 
six  dollars  and  thirty-five  cents,  against  William  Patton,  under 
which  other  real  estate  of  William  Patton  was  sold,  by  virtue  of 
a  venditioni  exponas,  returnable  to  rfpril  Term,  1815.  The  then 
sheriff,  Mr.  Rankin,  executed  a  deed  to  the  purchaser,  gave  a  re- 
ceipt for  the  whole  of  the  purchase  money,  and  after  having  paid 
a  few  judgments,  took  a  receipt  for  the  balance,  amounting  to  nine 
hundred  dollars,  from  the  said  William  Patton.  During  the 
whole  of  this  transaction,  Mr.  JSurnside,  who,  though  without  a 
written  power  of  attorney,  was  the  agent  of  Mr.  Gurney,  and  had 
the  whole  control  and  management  of  his  affairs  in  the  county, 
knew  of  the  arrangement  by  wh?ch  Patton  was  to  give  his  receipt 
to  the  sheriff  for  the  balance  of  the  purchase  money  purporting  to 
be  in  his  hands,  though  nothing  more  than  the  costs  was  ever  ac- 
tually received  by  him.  In  this  arrangement,  Mr.  Burnside,  as 
agent,  took  no  part,  except  that  he  was  present  and  was  consulted 
on  the  subject.  He  neither  assented  to  it  nor  opposed  it,  but,  as 
he  stated  in  his  examination,  "  permitted  it  to  be  done." 

After  the  evidence  was  closed,  which  embraced  various  other 
matters,  not  necessary  to  be  here  stated,  the  President  of  the  Court 
of  Common  Pleas  (REED)  delivered  to  the  jury  the  following 

CHARGE. — We  are  of  opinion,  in  this  case,  that  the  plaintiffs  are 
not  entitled  to  recover.  The  controversy  rests  more  upon  principles 
of  law,  than  any  dispute  about  facts.  The  law  we  will  endeavour 
to  explain  to  you. 

Taking  the  facts  as  set  out  in  the  assignment  of  breaches,  en- 
dorsed on  the  plaintiffs'  declaration,  we  think  they  would  not  enti- 
tle them  to  recover.  It  is  admitted,  on  all  hands,  that  the  sale  by 
Patton  to  Maxwell  could  not  affect  or  impair  the  lien;  but  the 
first  question  is,  Whether  the  plaintiffs  have  any  other  remedy 
than  to  proceed  against  the  land  as  the  property  of  William  Pat- 
ton,  or,  in  other  words,  whether  they  can  demand  from  the  sheriff 
their  claim  out  of  the  proceeds  of  the  sale  of  the  title  of  Samuel 
Maxwell? — And  we  are  of  opinion  they  cannot.  The  judgment 
against  Patton  did  not  disfranchise  him  as  a  freeholder.  It  did 
not  in  law  operate  as  a  disseisin;  consequently,  he  had  it  in  his 
power  to  sell  the  freehold,  and  to  convey  it  to  Maxwell,  and 
Maxwell  would  hold  it  only  subject  to  the  incumbrance.  It  be- 
ing, then,  Maxwell's  freehold,  a  levy  and  sale  of  it 'as  Max- 
well's properly,  would  only  transfer  his  title.  Such  sale  could 
not  operate  on  the  title  of  Patton,  for  he  had  before  parted  with 
it,  and  it  had  become  legally  vested  in  Maxwell.  It  being  ex- 
clusively Maxwell's  property,  and  Maxwell's  tille  that  was  sold, 
the  proceeds  would  belong  exclusively  to  Maxwell  and  to  his 
creditors.  The  purchaser  would  stand  precisely  in  the  place  of 
Maxwell,  that  is,  he  would  have  the  title  and  the  freehold,  but 
subject  to  the  previous  incumbrance.  To  allow  the  plaintiffs  to  re- 
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cover,  would  manifestly  be  selling  the  estate  of  one  man  to  pay 
the  debt  of  another.  It  is  no  answer  to  say,  that  Maxwell  pur- 
chased the  estate  liable  to  the  incumbrance,  because  that  incum- 
brance  authorized  the  plaintiffs  to  proceed  against  thf  estate  of 
Patton,  which  was  bound  by  it;  and  it  might  be  a  materially  dif- 
ferent thing,  whether  they  should  have  proceeded  against  Pat  ton 
on  this  judgment,  or  against  Maxwell.  Their  titles  might  be  dif- 
ferent, for  Maxwell  might  have  procured  a  patent,  extended  the 
improvements,  or  in  various  other  ways,  and  at  great  expense, 
completed  a  defective  title;  and  in  this  way  the  whole  would  go 
to  the  benefit  of  Patton's  creditors,  in  preference  to  MaxweWs. 
If  Patten's  title  had  been  sold,  Maxwell  might  have  had  a  chance 
of  buying  it  in.  If  Patton's  creditors  can  demand  the  money, 
they  would  be  co'mpellable  to  take  whatever  such  sale  would  bring; 
for  the  rule,  of  necessity,  must  be  reciprocal.  The  purchaser,  un- 
der such  circumstances,  either  buys  the  land  subject  to  the  incum- 
brance absolutely,  or  totally  discharged  from  it.  It  cannot  abide 
the  option  of  any  person.  If  it  were  otherwise,  there  would  be 
no  certainty  in  sheriff's  sales,  and  no  one  could  tell  what  price  he 
had  to  pay,  until  after  the  sale,  the  creditors  should  choose  to  de- 
mand or  not  demand  their  claims  out  of  the  proceeds.  It  is  indis- 
pensibly  necessary  to  adopt  a  fixed  and  certain  rule,  either  that  the 
purchaser  takes  the  land  subject  to  the  lien,  or  that  he  does  not. 
To  adopt  the  latter  alternative  would  be  in  violation  of  all  princi- 
ple, and  fraught  with  the  most  pernicious  consequences.  It  would 
be  putting  the  control  of  a  man's  lien  into  the  hands  of  strangers, 
without  his  consent;  for  after  a  sale  or  two  of  the  land,  new  cre- 
ditors and  new  debtors  are  introduced,  with  whom  the  original 
parties  had  nothing  to  do. 

It  is  supposed  the  defendant  is  responsible  for  the  appropriation 
of  monies  on  the  sales  of  real  estate,  to  the  liens,  according  to  their 
priority.  If  so,  how  can  he  ascertain  liens  against  previous  own- 
ers, in  different  names,  and  of  which  the  record  can  furnish  him 
with  no  notice?  But  this  is  reasoning  only  from  the  inexpediency 
of  such  a  sale.  I  care  more  for  the  principles  on  which  such  sales 
are  made.  The  sheriff  sells  all  the  right,  title,  and  interest  of  a 
defendant,  and  a  purchaser  stands  precisely  in  his  place.  And  if 
the  defendant  held  the  legal  estate  liable  to  an  outstanding  incum- 
brance, it  would  seem  to  follow  that  the  sheriff's  vendee  would 
hold  in  the  same  manner-  If  an  ancestor  was  indebted,  say  by 
judgment,  and  either  die  intestate,  or  devise  his  land  to  his  son,  and 
that  son  should  become  indebted,  and  the  land  be  sold  on  a  judg- 
ment against  him,  I  think  it  could  hardly  be  pretended  that  the 
purchase  money  could  be  claimed  by  the  creditors  of  the  ancestor. 
And  in  what  does  that  case  differ  in  principle  from  the  present? 
The  whole  estate  of  the  defendant  in  the  execution  is  sold,  and  the 
whole  price  is  to  be  applied  to  liens  against  him,  according  to  pri- 
ority, and,  if  any  balance,  to  be  paid  to  himself. 
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If  a  person  mortgage  his  property  and  remain  in  possession, 
he  retains  an  equitable  interest,  which  is  the  subject  of  levy  and 
sale;  and,  if  sold  upon  a  subsequent  judgment,  nothing  but  the 
equity  of  redemption  passes,  and  no  part  of  the  purchase  money 
can  be  applied  to  the  mortgage, — on  the  ground  that  the  estate 
beyond  the  mortgage  was  sold,  and  the  proceeds  are  to  be  applied 
to  liens  beyond  the  mortgage. 

The  sole  principle  of  appropriation  of  monies  raised  by  sales  of 
real  estate,  is,  that  the  court  will  not  turn  parties  round  to  ask  the 
process  of  the  court,  to  raise  money,  when  the  money  is  actually 
in  court.  I  therefore  hold  it  to  be  a  sound  rule,  that,  no  one  has  a 
right  to  come  into  court  and  ask  for  a  summary  appropriation  to 
himself,  who  is  not  entitled  to  the  process  of  the  court  to  raise 
the  money.  Therefore,  upon  sales  on  judgments  in  the  Court  of 
Common  Pleas,  the  sheriff  is  not  to  go  out  of  that  court  to  look 
for  liens.  Mortgages  on  which  no  judgments  have  been  rendered, 
recognizances  in  the  Orphans'  Court,  legacies  charged  upon  land, 
and  all  such  incumbrances,  are  out  of  the  sphere  of  summary  ap- 
propriations, either  by  the  sheriff  or  by  the  court;  and,  so  far  from 
the  sheriff  incurring  any  liability  by  the  nonpayment  of  them,  they 
would  not  be  entiiled  to  payment  on  a  specific  application  to  the 
court.  I  am  perfectly  aware  of  the  difference  of  opinion  that  has 
existed  on  this  subject,  and  I  do  hope  that  this  case  will  be  re- 
viewed by  the  Supreme  Court,  in  which  the  judges  will  be  ena- 
bled to  fix  some  principles  that  will  render  the  practice  more  uni- 
form. The  purchase  of  the  same  estate,  under  the  same  circum- 
stance, by  the  variance  in  practice  in  different  counties,  might  cost 
the  purchaser  ten  times  the  price  in  one  over  that  in  another. 

Another  point  arises  on  the  facts  in  this  case.  [His  Honour  here 
recapitulated  the  principal  facts  connected  with  Mr.  JBurnside's 
knowledge  of  the  arrangement  by  which  William  Patton  re- 
ceived the  balance  of  the  purchase  money  arising  from  the  sale 
under  Benner's  judgment.] 

I  have  only  repeated  a  part  of  the  evidence.  The  jury  will  re- 
member it.  Upon  the  facts,  it  is  contended  that  the  plaintiffs  by 
their  conduct,  relinquished  their  lien,  under  which  they  now  claim. 
It  is  an  undoubted  rule  in  equity,  and  in  Pennsylvania  the  law 
is  the  same,  that  a  creditor  having  two  funds,  one  of  which  is 
bona  fide  sold  for  a  valuable  consideration  by  the  defendant  after- 
wards, when  the  first  fund  is  presented  to  the  creditor,  and  he  re- 
fuses to  use  it,  though  sufficient,  that  he  will  not  be  permitted  to 
resort  to  the  second  fund,  to  the  prejudice  of  the  intervening  rights 
of  the  third  person.  So  that  if,  in  this  case,  by  the  sale  under  Ben- 
ner*s  judgment,  an  ample  fund  was  raised  to  pay  off  all  antecedent 
incumbrances,  as  well  as  the  judgment  in  question  against  William 
Patton;  and  the  plaintiffs,  by  their  agent,  assented  to  that  fund 
being  paid  over  to  William  Patton  himself,  and  did  not  claim  it 
when  they  had  the  legal  right;  and,  after  the  other  fund  had  been 
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transferred  bona  fide,  and  for  a  full  and  valuable  consideration  to 
Maxwell,  notwithstanding  the  stay  of  execution  was  not  up  at  the 
time  on  the  judgment  which  is  the  subject  of  this  suit,  we  say  that 
such  facts  would  justify  the  jury  in  saying,  that  the  plaintiffs  have 
relinquished  their  lien  as  against  Samuel  Maxwell,  on  the  equita- 
ble presumption,  that  that  had  been  done  which  ought  to  have  been 
done.  If  the  plaintiffs  omitted  to  assert  their  claim,  when  justice 
and  fair  dealing  required  them  to  do  it,  the  law  will  not  suffer  them 
to  assert  it,  when  it  is  so  unjust  and  injurious  to  the  rights  of  third 
persons  to  do  so. 

In  case  of  two  or  more  judgments  against  land,  and  a  sale  by 
the  sheriff  on  a  younger  one,  for  enough  to  discharge  the  whole, 
if  the  elder  creditor  should  refuse  to  take  his  claim  out  of  the  pro- 
ceeds, and  sutler  the  sheriff  to  pay  over  the  balance  to  the  defend- 
ant, it  would  be  a  relinquishment  of  his  lien  as  against  the  pur- 
chaser. Any  capricious  arrangements  of  that  kind,  to  the  direct 
injury  of  subsequent  innocent  creditors  or  purchasers,  would  be 
against  equity. 

The  counsel  for  the  plaintiffs  excepted  to  the  charge,  and,  at 
their  request,  a  copy  of  it  was  filed  by  the  court. 

Potter  and  Burnside,  for  the  plaintiffs  in  error,  referred  to  the 
Act  0/1700,  Purd.  Dig.  263.  Act  of  1705,  sect.  3,  6,  7,  Purd. 
Dig.  264.  Semple  v.  Burd,  7  Serg.  <$•  Rawle,  2S'j.  Morris  v. 
Griffiths,  1  Yeate.s,  189.  Nichols  v.  Posthlewaite,  2  Dull.  131. 
Bank  of  North  America  v.  Fitzsimons,  3  Binn.  358.  Moliere 
v.  Noe,  4  Ball.  450.  2  Binn.  40.  6  Johns:  R.  51,  53.  8  Johns. 
361.  10  Johns.  R.  515.  5  Johns.  Ch.  R.  239.  Wharf.  Dig.  209, 
No.  43.  Young  v.  Taylor,  2  Binn.  218. 

Blanchard,  for  the  defendants  in  error,  cited  Cowden  v.  Bra- 
dy, 8  Serg.  $•  Rawle,  513.  Gause  v.  Wiley,  4  Serg.  $f  Rawle, 
539.  Griffith  v.Chew,  8  Serg.  '$•' Rawle,  28,30,  34.  2  *fttk.  246. 
19  Johns.  492.  Govett  v.  Reed,  4  Yeates,  461. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  This  is  an  action  on  a  sheriff's  bond,  and 
the  breach  assigned,  is,  that  the  sheriff,  {William  Alexander,} 
having  received  a  sum  of  money  proceeding  from  the  sale  of  the 
land  of  Samuel  Maxwell,  by  virtue  of  an  execution  on  a  judg- 
ment obtained  against  the  said  Maxwell,  by  G.  and  H.  Fahnes- 
tock,  out  of  whicfi  money  the  executors  of  Francis  Gurney  had  a 
right  to  receive  the  amount  of  a  judgment  obtained  by  the  said 
Gurney  in  his  lifetime  against  William  Patton,  the  said  sheriff 
refused  to  pay  them,  but  appropriated  all  the  money  in  his  hands 
to  other  purposes.  The  fact  was,  that  the  land  of  Maxwell,  from 
the  sale  of  which  the  money  was  raised,  was  the  property  of  Pal- 
ton,  at  the  time  when  Gurney's  judgment  against  him  was  en- 
tered, and  was  afterwards  purchased  by  Maxwell.  There  was  no 
question,  but  Gurney's  judgment  was  a  lien  on  this  land;  but  the 
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President  of  the  Court  of  Common  Pleas,  was  of  opinion,  that  on 
an  execution  against  Maxwell,  nothing  but  the  rights  of  Maxwell 
could  be  sold,  and  therefore  no  part  of  the  proceeds  of  that  sale 
could  be  applied  to  any  other  purpose,  than  the  discharge  of 
judgments  against  Maxwell,  and  the  surplus,  if  any,  to  be  paid  to 
Maxwell  himself.  In  other  words,  that  the  purchaser  at  the  she- 
riff's sale,  took  the  land  subject  to  Gurney's  judgment  against 
Patton.  I  cannot  assent  to  this  opinion,  because  the  principle  on 
which  it  is  founded,  would  work  the  most  ruinous  injustice,  in  all 
cases  where  the  purchaser  at  a  sheriff's  sale  paid  the  full  value  of 
the  land,  and  is,  I  think,  contrary  to  ancient  practice  and  express 
adjudication.  It  is  a  subject  of  very  great  importance,  on  which 
the  opinions  of  lawyers  have  been  discordant,  and  it  is  not  my  in- 
tention to  enter  further  into  it,  nt  present,  than  is  necessary  to  de- 
cide the  question  before  us,  which  does  not  appear  to  me  to  be  at- 
tended with  any  difficulty.  I  grant,  that  Fahnestocfcs  execution 
against  Maxwell,  commanded  the  sheriff  to  sell  the  right  of  Max- 
well, and  no  more.  But  what  was  the  right  of  Maxwell?  He 
had  a  right  to  the  fee  simple,  subject  to  all  liens  by  virtue  of  judg- 
ments, either  against  himself  or  those  under  whom  he  claimed. 
The  question  is,  then,  whether  the  court  will  let  in  creditors  who 
had  obtained  judgments  against  Patton,  under  whom  Maxwell 
claimed,  to  receive  payment  of  their  judgments  out  of  the  money 
raised  on  Fahnestock's  execution?  If  the  sheriff  had  sold  the 
land,  expressly  subject  to  prior  liens,  the  purchaser  would  have 
adapted  his  bid  to  the  circumstances  of  the  case, — he  would  not 
have  bid  the  full  value  of  the  land,  but  its  value,  deducting  the 
prior  liens  to  which  it  was  subject.  But,  if  the  sheriff  sold  with- 
out mention  of  prior  liens,  the  purchaser  would  bid  the  full  value, 
leaving  it  to  the  sheriff  to  make  the  legal  appropriations  of  the 
purchase  money.  It  is  manifestly  the  interest  of  the  debtor,  that 
the  purchaser  should  not  be  at  the  peril  of  satisfying  prior  incum- 
brances;  because,  under  an  embarrassment  of  that  kind,  the  land 
would,  in  all  probability,  go  off  far  below  its  value.  And  that,  by- 
long  and  general  practice,  the  sheriff  has  taken  on  himself  the  ap- 
propriation of  the  money  raised  by  the  sale,  and  conveyed  to  the 
purchaser  a  title  free  from  incumbrances,  I  have  no  doubt.  In 
cases  of  difficulty,  it  has  been  usual  to  bring  the  money  into  court, 
and  pray  their  direction  as  to  the  manner  in  which  it  is  to  be  dis- 
tributed. In  the  case  of  The  Bank  of  North  America  v.  Fitz- 
simons,  3  Binn.  358,  it  is  said  to  have  been  "  a  practice  of  long 
standing  in  this  state,  when  the  sheriff  sells  land  by  virtue  of  an 
execution,  to  sell  it  for  its  full  value,  without  regard  to  the  lien  of 
judgments,  and  to  apply  the  purchase  money  to  the  discharge  of 
these  liens,  according  to  their  order."  And,  in  Semple  v.  Burd, 
7  Serg.  8f  Rawle,  290,  the  words  of  the  court  were,  "  that,  on  a 
sale  by  the  sheriff,  liens  are  paid  according  to  their  priority,  with- 
out regard  to  their  qualit}r."  As  to  the  objection  against  letting  in 
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any  person  who  was  not  a  creditor  of  Maxwell,  on  a  judgment 
and  execution  against  Maxwell,  it  is  answered  by  express  autho- 
rity. In  Nichols  v.  Posthlewaitet  2  DnlL  131,  the  case  was,  that 
A.  devised  land  to  B.  charged  with  legacies.  The  land  was  sold 
on  a  judgment  against  B.,  and  it  was  held,  that  the  proceeds  of 
the  sale  should  applied,  in  the  first  place,  to  the  discharge  of  the 
legacies; — and,  on  the  same  principle,  the  judgment  creditors  of 
the  testator,  had  there  been  any,  must  also  have  been  let  in.  The 
reason  for  letting  in  thiid  persons  in  this  summary  way,  is  to  avoid 
expense  and  circuity  of  action.  The  prior  judgment  creditor  is 
permitted  to  receive  satisfaction  out  of  a  fund,  upon  which  he  could 
have  come  by  suing  out  an  execution  for  himself.  If  A.  obtains 
judgment  against  B.,  who  afterwards  aliens  to  C.,  A.  may  levy  on 
the  land  in  the  possession  of  C.  without  being  put  to  &  scire  facias 
against  him.  Young  v.  Taylor,  2  Binn.  228.  I  am  of  opinion, 
therefore,  that  Gurney's  executors  were  entitled  to  satisfaction  of 
their  testator's  judgment  out  of  the  money  in  the  hands  of  the 
sheriff,  raised  by  the  sale  of  Maxwell's  land  on  Fahnestock's  ex- 
ecution. At  the  same  time,  I  desire  it  to  be  understood,  that  1 
mean  not  to  lay  down  any  general  rule,  but  confine  my  opinion 
to  the  case  before  the  court.  There  may  be  questions  between  lien 
creditors,  and  particularly  between  mortgagees  and  judgment  cre- 
ditors, which  I  intend  not  to  touch.  They  are  of  great  importance, 
and  I  leave  them  to  be  decided  as  they  arise. 

But  there  is  another  question  in  this  case.  There  was  evidence 
that  Mr.  Burnside  was  attorney  for  Gurney  in  his  lifetime,  and 
afterwards  for  his  executors  When  Maxwell  was  about  to  pur- 
chase from  Patton,  Burnside  was  pressed  for  a  release  of  the  lien 
on  that  land.  This  he  positively  refused  to  give,  and,  in  conse- 
quence, Maxwell  received  from  Patton,  a  bond  with  two  sureties, 
to  indemnify  him  against  Gurney's  judgment.  Afterwards,  other 
lands  of  Patton  were  sold,  by  virtue  of  an  execution  on  a  judg- 
ment obtained  against  him  by  Philip  Benner.  Gurney's  judg- 
ment might  have  been  paid  out  of  the  proceeds  of  this  sale,  but 
the  money  was  applied  otherwise  by  Sheriff  Rankin,  with  the 
knowledge  of  Mr.  Burnside,  who  did  not  interfere,  but  abstained 
from  doing  any  act  indicating  his  consent.  It  is  proper  to  men- 
tion, that,  at  the  time  of  this  transaction,  the  stay  of  execution  on 
Gurney's  judgment  had  not  expired.  It  is  true,  that  after  Patton 
had  sold  part  of  his  land  to  Maxwell,  the  proper  fund  for  the  pay- 
ment of  Gurney's  judgment  was  the  remaining  land  of  Patton, 
which  ought,  in  the  first  instance,  to  have  been  resorted  to.  And 
I  should  think  it  very  clear,  that  if  Gurney's  attorney  had  given 
a  positive  consent  to  the  arrangement  made  between  Patton  and 
others,  as  to  the  proceeds  of  the  sale  on  Benner's  execution,  it 
would  be  against  equity  that  Gurney's  executors  should  come  on 
the  land  sold  to  Maxwell.  I  incline  to  think  that  the  authority 
of  Mr.  Burnside^  who  had  no  written  power  of  attorney,  and  his 
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consent  to  the  payment  of  the  money  raised  on  Eenner's  execu- 
tion, were  facts  proper  to  be  submitted  to  the  jury.  And  they 
were  submitted,  with  the  following  instructions  from  the  court: — 
"If,  in  this  case,  by  the  sale  on  Banner's  judgment,  an  ample  fund 
was  raised  to  pay  off  all  antecedent  incumbrances,  as  well  as  the 
judgment  in  question,  and  the  plaintiffs,  by  their  agent,  assented 
to  that  fund  being  paid  over  to  William  Patton  himself,  and  did 
not  claim  it  when  they  had  the  legal  right;  and  after  the  other 
fund  had  been  transferred  bona  fide,  and  for  a  full  and  valuable 
consideration,  to  Maxwell,  notwithstanding  the  stay  of  execution 
was  not  up  at  the  time,  on  the  judgment  which  is  the  subject  of 
this  suit,  we  say  that  such  facts  would  justify  the  jury  in  saying, 
that  the  plaintiffs  have  relinquished  their  lien  as  against  Samuel 
Maxwell"  I  cannot  say,  that  there  is  error  in  these  instructions, 
though  1  think  it  would  have  been  very  proper  to  remark,  that 
Mr.  Burnside's  positive  refusal  to  give  a  release  of  the  lien,  and 
the  bond  of  indemnity  taken  by  Maxwell,  were  circumstances  to 
which  the  jury  should  pay  very  serious  attention.  But  they  were 
not  decisive,  because  it  was  possible,  that  although  Mr.  Burnside 
at  one  time  refused  to  release  the  lien,  he  might,  at  another,  have 
consented  to  a  misappropriation  of  the  money,  which  ought  to 
have  been  applied  to  the  satisfaction  of  Gurney's  judgment.  Al- 
though the  stay  of  execution  had  not  expired,  the  money  might 
have  been  brought  into  court,  and  kept  until  Gurney's  executors 
were  entitled  to  call  for  it.  A  jury,  however,  should  have  very 
strong  proof,  before  they  conclude,  that  one  who  had  refused  to 
release,  had  afterwards  committed  the  interest  of  his  clients  by 
consenting  to  a  misappropriation.  Whether  the  jury  took  this 
part  of  the  case  into  consideration,  I  know  not.  It  was  unneces- 
sary that  they  should;  because  the  court  had  instructed  them,  that, 
independently  of  this  point,  the  plaintiffs,  on  their  own  statement 
of  their  case,  had  no  right  to  recover. 

I  am  of  opinion,  that  the  judgment  should  be  reversed,  and  a 
venire  de  novo  awarded. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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WORK  and  another  against  The  Lessee  of  MACLAY. 

IN  ERROR. 

When  this  court  reverses  a  judgment,  and  orders  a  venire  facias  de  nova,  it  has  a 
right  to  impose  terms  as  to  costs.  But,  where  no  terms  are  imposed,  all  the 
costs  abide  the  final  event  of  the  suit. 

WRIT  of  error  to  a  special  Court  of  Common  Pleas  of  Mifflin 
county,  in  which  the  defendant  in  error  was  plaintiff,  and  the  plain- 
tiffs in  error  defendants. 

This  cause  was  an  ejectment  brought  in  the  year  1801.  It  was 
tried  several  times.  The  first  trial  took  place  in  the  Circuit  Court 
of  Mifflin  county,  on  the  26th  of  May,  1802,  when  the  jury  was 
discharged  by  consent,  in  consequence  of  not  being  able  to  agree. 
The  plaintiff  afterwards  obtained  a  rule  for  a  special  jury  and  view, 
which  was  withdrawn.  On  the  29th  of  May,  1810,  the  cause  was 
tried  again,  and  the  jury  not  being  able  to  agree,  they  were  dis- 
charged by  the  court.  Another  trial  took  place  on  the  22d  of  J2u~ 
gust,  1811,  which  was  attended  by  a  similar  result.  On  the  23d 
of  Jiugust,  1812,  it  was  tried  a  fourth  time,  when  a  verdict  was 
given  for  the  defendants.  The  judgment  on  this  verdict  was  re- 
moved to  the  Supreme  Court,  who  reversed  it  and  awarded  a  ve- 
nire facias  de  novo.  On  the  next  trial,  which  took  place  on  the 
23d  of  JJpril,  1813,  the  plaintiff  obtained  a  verdict,  which,  on 
motion,  the  court  set  aside.  The  plaintiff  again  obtained  a  ver- 
dict on  the  25th  of  October,  1814,  the  judgment  on  which  was  re- 
versed by  the  Supreme  Court,  who  again  awarded  a  venire  facias 
de  novo.  On  the  23d  of  May,  1822,  the  cause  was  tried  for  the 
last  time,  when  the  jury  found  a  verdict  for  the  defendants.  The 
judgment  was  removed,  by  writ  of  error,  to  the  Supreme  Court, 
where  it  was  affirmed. 

The  costs  of  the  defendants  below,  were  taxed  at  one  hundred 
dollars  and  seven  cents. 

To  this  taxation  of  costs,  several  minor  exceptions  were  filed, 
which  the  parties  agreed  tp  adjust,  but  the  plaintiff  also  excepted 
"to  all  the  costs  which  accrued  previously  to  the  17  th  of  June, 
1816,  at  which  time  a  venire  facias  de  novo  was  ordered." 

The  President  of  the  court  below  (REED)  gave  the  following 
opinion:  — 

"  1.  When  the  jury  is  sworn  in  a  cause,  and  cannot  agree,  and 
are  thereupon  dismissed  by  the  court,  neither  party  is  entitled  to 
costs  from  the  other,  but  the  costs  abide  the  event  of  the  suit,  as 
upon  a  general  continuance. 

*'  2.  When  judgment  is  arrested  after  verdict,  or  reversed  on 
a  writ  of  error,  and  no  venire  facias  de  novo  awarded,  neither 
party  is  entitled  to  costs  from  the  other, 
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"  3.  When  judgment  is  affirmed,  on  a  writ  of  error,  the  suc- 
cessful party  is  entitled  to  his  costs  in  the  court  below. 

"  4.  When  a  new  trial  is  granted,  without  imposing  terms,  and 
another  trial  is  had,  the  successful  party  is  only  entitled  to  his 
costs  which  accrued  after  the  new  trial  being  awarded. 

"5.  Where  one  or  more  verdicts  or  judgments  have  been  had 
in  the  court  below,  and  reversed  upon  a  writ  of  error,  and  another 
trial  is  had,  the  successful  party  is  only  entitled  to  his  costs  from 
the  other  party,  which  accrued  after  the  awarding  of  the  last  venire 
facias. 

"  The  prothonotary  is  directed  to  correct  the  bill  of  costs,  ac- 
cording to  the  principles  here  stated,  and  execution  only  to  issue 
for  such  sum  as  shall  thereupon  be  found  to  be  due. 

"I  am  aware,  that  some  of  the  above  positions  do  not  corres- 
pond with  the  practice  heretofore,  in  the  interior  of  the  state.  But 
I  am  not  aware  that  the  practice  referred  to  has  been  recognized 
by  any  judicial  decision.  Every  position  stated,  is  abundantly 
supported  by  English  authorities,  and  the  last,  by  the  opinion  of 
Judge  WILSON,  reported  in  1  Brown's  Rep.  334.  I  cannot  disco- 
ver that  either  policy  or  principle  is  much  violated  by  a  decision 
of  the  last  point  either  way.  It  is  very  desirable,  that  the  matter 
should  be  brought  before  the  Supreme  Court  for  decision.  Im- 
portant interests,  as  well  as  the  uniformity-of  decisions  in  different 
districts,  would  be  best  settled  in  that  way.  This  opinion  is  di- 
rected to  be  filed,  to  give  the  parties  an  opportunity  of  revision,  if 
they  think  proper." 

The  counsel  for  the  defendants  excepted  to  the  opinion  of  the 
court  below. 

Burnside  and  Bellas,  for  the  plaintiffs  in  error.  The  question 
is,  whether,  when  this  court  reverses  a  judgment  of  the  Court  of 
Common  Pleas,  and  awards  a  venire  de  novo,  without  making  any 
particular  order  as  to  costs,  the  costs  of  the  whole  suit  abide  its 
final  event?  The  uniform  practice  has  been  in  accordance  with 
the  affirmative  of  this  position,  and  to  alter  it  now  would  occasion 
much  confusion,  and  revive  much  litigation.  It  is  therefore  a 
question  of  considerable  importance.  This  practice  has  never  been 
called  in  question,  except  in  the  case  of  Havard  v.  Davis,  1  Brown, 
334,  the  decision  of  which  was  founded  upon  British  authorities, 
which  can  have  no  influence  upon  our  practice.  That  case,  there- 
fore, has  been  very  little  regarded.  The  third  section  of  the  act  of 
the  21st  of  March,  1806,  4  Sm.  L.  327,  is  applicable  to  this.case. 
Lyon  v.  M'Manus,  4  Binn.  167. 

Hale,  for  the  defendant  in  error.  The  defendants  below  were 
entitled  to  no  costs,  except  those  which  accrued  subsequently  to 
the  last  order  of  this  court  for  a  venire  de  novo.  This  was  the 
rule  established  by  the  case  of  Havard  v.  Davis,  which  has  been 
followed  in  the  country,  though  the  practice  in  Philadelphia  may 
have  been  different.  The  English  authorities  are  agreeable  to  the 
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decision  of  the  court  below.  Where  a  venire  facias  de  novo  is 
awarded,  without  any  order  as  to  costs,  they  do  not  abide  the  final 
event  of  the  suit,  according  to  the  practice  in  the  Court  of  King's 
Bench,  though  that  of  the  Common  Pleas  is  different.  Mullock's 
Law  of  Costs,  395.  7  Bac.  *ftb.  423.  This  question  is  not  affect- 
ed by  the  3d  section  of  the  act  of  the  21st  of  March,  1806,  which 
does  not  extend  to  reversals  in  this  court  of  the  judgments  of  infe- 
rior courts. 

PER  CURIAM.  This  is  a  question  of  costs.  The  cause  has  been 
several  times  in  this  court  before,  when  judgment  was  reversed, 
and  a  venire  facias  de  novo  awarded.  When  this  court  reverses 
a  judgment,  and  orcfers  a  venire  de  novo,  it  has  a  right  to  impose 
terms  as  to  costs.  But  where  no  terms  are  imposed,  the  under- 
standing has  been,  that  all  the  costs  abide  the  final  event  of  the 
suit.  This  practice  has  been  uniform,  and  it  is  just;  because  the 
costs  ought  to  fall  on  the  party  who  is  ultimately  found  to  have 
been  in  the  wrong.  English  authorities  can  have  no  weight,  in  a 
case  which  depends  on  our  own  practice.  It  appears,  however, 
that  the  Courts  of  King's  Bench  and  Common  Pleas  differ.  In 
the  latter,  the  costs  abide  the  final  event.  In  the  former  they  do 
not.  We  held  this  case  under  advisement,  from  the  last  term,  in 
order  to  have  time  to  ascertain  the  practice,  and  we  have  ascer- 
tained it.  All  the  costs  abide  the  final  event.  It  is  our  opinion, 
therefore,  that  the  judgment  of  the  Court  of  Common  Pleas  be  re- 
versed, as  to  costs  only,  and  judgment  entered  for  the  plaintiffs  in 
error,  for  all  the  costs  which  have  accrued.  As  to  all  the  rest,  the 
judgment  of  the  Court  of  Common  Pleas  is  affirmed. 


[SCSBUBT,  JCNE,  21,  1826.] 

RERICK  against  KERN. 

IN   ERROR. 

If  a  parol  license  be  given,  without  consideration,  to  use  the  water  of  a  stream 
for  a  saw  mill,  in  consequence  of  which  the  grantee  goes  to  the  expense  of  erect- 
ing a  mill,  the  license  cannot  be  revoked  at  the  pleasure  of  the  grantor  ;  and  if 
he  divert  the  water  to  the  injury  of  the  grantee,  the  latter  may  maintain  an  ac- 
tion against  him. 

ON  the  return  of  a  writ  of  error  from  the  Common  Pleas  of 
Union  county,  it  appeared  from  the  record,  that  this  was  a  special 
action  on  the  case,  brought  by  Henry  Kern,  the  defendant  in  er- 
ror, against  Henry  Rerick,  the  plaintiff  in  error,  for  diverting  a 
water-course,  in  consequence  of  which  he  lost  the  use  of  his  saw 
mill.  The  defendant  pleaded,  not  guilty. 

The  material  facts,  proved  on  the  trial,  were,  that  some  yea*rs 
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before  the  institution  of  the  suit,  Henry  Kern,  the  plaintiff  below, 
being  about  to  erect  a  saw  mill  on  a  stream  which  was  designated 
by  the  witnesses  as  the  right  hand  stream,  a  better  seat  for  the  mill 
was  found  by  his  millwright  on  what  was  termed  the  left  hand 
stream.  Kern  thereupon  applied  to  Rerick  for  permission  to  turn 
the  water  into  the  left  hand  stream,  which  was  granted.  In  con- 
sequence of  this  permission,  he  built  the  saw  mill  upon  the  left 
hand  stream.  Without  the  aid  of  the  right  hand  stream,  the  water 
of  the  left  hand  stream  would  have  been  wholly  insufficient,  but 
the  right  hand  stream  alone,  would  have  served  the  purposes  of 
the  mill  three  or  four  months  during  the  year.  By  a  union  of  the 
two  streams,  the  mill  was  rendered  about  sf  third  more  valuable 
than  it  would  have  been,  with  the  right  hand  stream  alone.  No 
deed  was  executed,  nor  was  any  consideration  given,  but  Kern,  in 
consequence  of  the  permission  given  by  Rerick,  built  a  very  good 
mill,  which  did  a  great  deal  of  business,  and  which  he  would  not 
have  built  on  the  left  hand  stream,  if  the  permission  had  not  been 
given.  When  the  water  was  turned  away  by  Rerick,  the  mill  was 
in  good  order,  and  it  was  further  proved,  that,  at  the  time  the  trial 
took  place,  there  was  as  much  or  more  water  in  the  left  hand 
stream,  than  there  had  been  before  the  erection  of  the  saw  mill. 

The  President  of  the  Court  of  Common  Pleas   (CHAPMAN) 
charged  the  jury  as  follows: — 

"Two  questions  arise  in  this  cause.  The  first  is,  whether 
Henry  Rerick,  after  permitting  and  agreeing  that  Henry  Kern 
should  turn  the  water  from  the  right  hand  stream  to  the  left 
hand  stream,  when,  if  he  had  not  given  that  permission,  he 
would  have  built  his  mill  upon  the  right  hand  stream,  can  he 
Henry  Rerick,  afterwards  withdraw  his  permission,  and  thereby 
destroy  the  use  of  Kern's  saw  mill.  His  withdrawing  that  per- 
mission after  the  mill  was  built,  by  removing  the  stones  laid  for 
the  purpose  of  turning  the  water,  if  the  jury  believe  these  facts, 
would  be  a  fraud  and  imposition  upon  Henry  Kern,  and  he 
would  have  no  right  to  remove  them.  But,  if  he  had  withdrawn 
his  permission,  and  removed  the  dam  before  Henry  Kern  was  at 
the  expense  of  building  a  mill,  he  would  have  been  justifiable  in 
so  doing.  Or  if  the  permission  was  by  parol  to  enjoy  a  right  which 
could  only  pass  by  grant  for  a  consideration,  it  would  be  within 
the  statute  of  frauds  and  perjuries,  and  not  good  in  law.  But  if 
the  jury  believe  the  act  was  fraudulent  in  Henry  Rerick,  he  is  lia- 
ble to  pay  damages  to  Henry  Kern  for  the  injury  done  him. 
Of  the  amount  of  damages  the  jury  are  the  judges.  The  second 
question, — if  the  jury  believe  that  no  fraud  has  been  committed  by 
Henry  Rerick,  is,  did  Rerick,  by  removing  the  dam,  divert  the 
water  from  the  left  hand  stream,  so  as  to  leave  less  water  running 
in  the  left  hand  stream  than  there  was  formerly  before  the  dam 
was  erected  ?  This  is  a  fact  for  the  jury,  and  if  the  jury  believe 
that  Rerick  has  diverted  the  water  from  the  ancient  channel,  which 
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he  had  no  right  to  do  to  the  injury  of  Kern,  and  that  Kern  has 
suffered  damage  thereby,  the  jury  are  to  determine  to  what  amount, 
if  any  damage  the  plaintiff  has  suffered." 

The  court  was  requested,  by  the  counsel  for  the  defendant,  to 
instruct  the  jury  in  the  following  manner: — 

"1.  That  if  Rerick,  about  the  year  1811,  did  allow  the  plaintiff, 
as  proved  by  William  Teats,  to  place  an  obstruction  in  the  natu- 
ral channel  of  one  branch  of  the  stream  on  Rerick's  own  land,  yet 
that  being  without  any  consideration,  and  merely  by  parol,  no  le- 
gal right  to  the  stream,  or  the  use  thereof,  passed  thereby  to  Kern, 
but  Rerick  had  a  right,  at  any  time,  to  remove  the  said  obstruction, 
so  that  the  water  could  flow  at  any  time  in  its  natural  channel. 

•flnswer.  "  In  answer  to  the  first  question, — he  would  have  a 
right  to  remove  the  said  obstruction,  before  Kern  had  incurred 
the  expense  of  building  a  saw  mill  on  the  faith  of  Rerick's  pro- 
mise, or  he  would  have  had  a  right,  if  the  permission  or  promise 
had  been  after  the  building  of  the  mill,  but  not  after  he  had  in- 
duced Kern  to  be  at  the  expense  of  building  the  mill. 

"  2.  That  an  action  for  diverting  an  ancient  water-course,  does 
not  lie  for  removing  an  artificial  obstruction  from  the  natural  chan- 
nel, whereby  the  water  was  made  to  flow  as  it  used  to  do  from  time 
immemorial. 

tdnswer.  "That  is  the  general  principle  of  the  law;  but  to  this 
there  are  exceptions,  where,  by  so  doing,  the  party  commits  a 
fraud,  and  an  action  will  lie.  • 

"  3.  That  if  the  jury  believe  the  whole  evidence  exhibited  by 
the  plaintiff  in  this  cause,  Rerick  could  legally,  in  the  fall  of  1821, 
remove  the  dam  placed  in  the  forks  of  the  stream,  by  Kern  on 
Rerick's  land,  and  for  removing  the  same  no  action  lies,  whether 
Kern  sustained  thereby  a  loss  or  not. 

*ftnswer.  "If  the  jury  believe  that  there  was  no  fraud  in  Re- 
rick's  removing  the  dam,  in  which  case  he  would  have  a  legal 
right  to  do  it,  no  action  would  lie. 

"4.  That  if  the  jury  believe  the  water,  ever  since  the  removal 
of  the  obstruction  at  the  forks,  has  run,  and  continues  to  run,  in 
its  natural  channel,  as  it  used  to  do  from  time  immemorial,  their 
verdict  should  be  for  the  defendant. 

Answer.  "  If  the  jury  so  believe,  and  that  no  fraud  was  com- 
mitted by  removing  this  obstruction,  or  dam,  then  your  verdict 
should  be  for  the  defendant." 

The  counsel  for  the  defendant  excepted  to  the  opinion  of  the 
court,  both  in  their  charge  to  the  jury,  and  in  their  answers  to  the 
several  propositions  submitted  to  them. 
Greenough,  for  the  plaintiff  in  error. 

1.  The  plaintiff  below,  not  satisfied  with  the  g^reat  benefit  he 
has  derived,  during  a  period  of  ten  years,  from  the  license  granted 
to  him  by  the  defendant,  wishes  to  establish  it  in  perpetuity.  To 
this  he  is  not  entitled.  The  bare  permission  to  erect  a  dam  on  the 
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defendant's  land,  without  deed  and  without  consideration,  will  not 
deprive  the  defendant  of  his  property.  The  right  to  a  water-course, 
is  an  incorporeal  hereditament,  which  will  only  pass  by  deed,  and 
cannot  be  claimed  under  a  parol  grant.  Angell  on  Water-courses, 
41.  3  Bac.  Jib.  386.  Where,  indeed,  a  valuable  consideration 
passes,  and  the  agreement  is  executed,  which  was  the  case  in  Le 
Fevre  v.  Le  Fevre,  4  Serg.  Sf  Rawle,  241,  an  interests  vests.  In 
the  case  before  the  court,  there  was  no  contract,  nor  was  any  con- 
sideration given  by  the  plaintiff  below;  the  defendant,  merely  from 
good  will,  having  permitted  him  to  keep  up  the  dam,  for  the  use  of 
his  mill,  until  his  own  interest  called  for  a  revocation  of  the  per- 
mission. In  Dexter  v.  Hazen,  10  Johns.  246,  the  defendant  gave 
permission  to  the  plaintiff  to  pass  over  his  land  with  teams,  &c. 
There  was  no  consideration  for  the  license,  and  it  was  held,  that  it 
might  be  revoked  at  pleasure.  So,  where  the  defendant  agreed  by 
parol  to  permit  the  plaintiff,  for  a  guinea,  to  lay  a  tunnel  over  his 
grounds  in  order  to  draw  water  to  the  plaintiff's  mill,  and  the  guinea 
was  not  paid,  the  defendant  having  refused  to  receive  it  when  it 
was  tendered,  Lord  ELLENBOROUGH  decided  that  the  permission 
was  revocable,  and  gave  no  title  in  point  of  law  to  the  plaintiff.  If 
the  judge  had  charged,  that  the  license  could  not  be  withdrawn 
until  the  plaintiff  had  derived  benefit  from  his  mill  equal  to  the 
expense  he  had  been  at,  there  would  have  been  no  cause  of  com- 
plaint; but  to  go  farther  was  error. 

2.  There  was  no  evidence  of  fraud,  and  yet  the  court  left  it  to 
the  jury  to  presume  fraud.  Where  there  is  no  dispute  as  to  facts, 
fraud  is  a  question  of  law.  Sturtevant  v.  Ballard,  9  Johns.  342. 
If  it  be  left  to  a  jury  to  decide  what  is  fraud,  there  will  be  no  cer- 
tainty as  to  property  in  Pennsylvania. 

Lashells,  for  the  defendant  in  error. 

Before  the  plaintiff  below  went  to  the  expense  of  building  his 
mill,  he  obtained  the  defendant's  consent  to  make  the  dam,  and  if 
he  had  not  obtained  this  permission,  he  would  have  built  upon  the 
other  stream.  The  plaintiff  was  employed  during  a  year  in  build- 
ing the  mill,  and  the  defendant  was  a  witness  to  the  prosecution 
of  the  work.  It  would  be  unjust  to  suffer  the  defendant,  under 
such  circumstances,  to  retract  the  license  he  had  given.  The  case 
is  quite  different  from  that  of  a  privilege  to  pass  over  another  man's 
land,  in  reference  to  which  no  expense  could  have  been  incurred. 
If  the  plaintiff  was  induced  to  go  into  any  expense,  however  small, 
by  the  license  and  encouragement  of  the  defendant,  that  license 
can  never  be  revoked.  If  it  can  be  revoked  at  the  end  of  ten 
years,  it  may  at  the  end  of  ten  months,  or  ten  weeks,  or  immedi- 
ately, which  will  scarcely  be  pretended.  This  case  resembles  a 
parol  sale  or  a  parol  gift  of  land,  accompanied  with  possession.  If 
a  father  make  a  parol  gift  of  land  to  his  son,  and  possession  be  de- 
livered, and  improvements  are  made  by  the  son,  it  is  good.  Syler 
v.  Eckhart,  1  llinn.  178.  It  is  a  fraud  for  a  man  to  conceal  his 
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title,  while  he  sees  another  by  mistake  build  on  his  land.  3  Sac.  M. 
301.  A  parol  license,  given  to  put  a  shed  over  an  area,  cannot  be 
retracted  without  paying  the  expenses  incurred  in  consequence  of 
the  license.  2  Esp.  N.  P.  (Gould's  Ed.}  268,  (636.)  The  same 
principle  is  laid  down  by  Judge  DUNCAN,  in  Le  Fevre  v.  Le  Fevre, 
4  Serg.  $r  Rawle,  241.  At  all  events,  the  plaintiff  should  not  be 
permitted  to  retract  his  license,  without  indemnifying  the  plaintiff. 
He  should  at  least  place  him  in  as  good  a  condition  as  he  would 
have  been  in,  if  the  license  had  not  been  granted. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  J.  To  the  objection,  that  an  action  for  diverting  an 
ancient  water-course,  is  not  supported  by  evidence  of  the  removal 
of  an  artificial  obstruction,  it  is  sufficient  to  answer,  that  in  the  case 
before  us,  the  right  depends,  not  on  the  antiquity  of  the  water- 
course, but  on  the  agreement  of  the  parties;  and  the  question  there- 
fore is,  would  equity  carry  this  agreement  into  effect? 

That  such  an  agreement  may  be  proved  by  parol,  was  settled  in 
Le  Fevre  v.  Le  Fevre,  4  Serg.  4*  Rawle,  241,  which,  in  this  re- 
spect, goes  as  far  as  the  case  before  us.  The  defence  there  was,  that 
the  right,  being  incorporeal,  and  therefore  lying  in  grant,  could 
pass  only  by  deed.  But,  as  the  agreement  was  for  a  privilege  to 
lay  pipes,  it  is  evident  that  the  right  acquired  under  it  was  no  fur- 
ther incorporeal  than  that  which  passes  by  the  grant  of  a  mine,  or 
of  a  right  to  build,  which  indisputably  vests  an  interest  in  the  soil. 
A  right  of  way,  which  has  been  thought  to  approach  it  more  near- 
ly, in  fact  differs  from  it  still  further.  But  the  defence  in  this  case, 
is  put  on  other  ground,  it  being  contended  that  a  mere  license  is 
revocable  under  all  circumstances,  and  at  any  time. 

But  a  license  may  become  an  agreement  on  valuable  considera- 
tion; as,  where  the  enjoyment  of  it  must  necessarily  be  preceded 
by  the  expenditure  of  money;  and  when  the  grantee  has  made  im- 
provements or  invested  capital  in  consequence  of  it,  he  has  become 
a  purchaser  for  a  valuable  consideration.  Such  a  grant  is  a  direct 
encouragement  to  expend  money,  and  it  would  be  against  all  con- 
science to  annul  it,  as  soon  as  the  benefit  expected  from  the  ex- 
penditure is  beginning  to  be  perceived.  Why  should  not  such  an 
agreement  be  decreed  in  specie?  That  a  party  should  be  let  off 
from  his  contract,  on  payment  of  a  compensation  in  damages,  is 
consistent  with  no  system  of  morals,  but  the  common  law,  which 
was  in  this  respect  originally  determined  by  political  considerations, 
the  policy  of  its  military  tenures  requiring  that  the  services  to  be 
rendered  by  the  tenant  to  his  feudal  superior,  should  not  be  pre- 
vented by  want  of  personal  independence.  Hence  the  judgment 
of  a  court  of  law  operates  on  the  right  of  a  party,  and  the  decree 
of  a  court  of  equity  on  the  person.  But  the  reason  of  this  distinc- 
tion has  long  ceased,  and  equity  will  execute  every  agreement  for 
the  breach  of  which  damages  may  be  recovered,  where  an  action 
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for  damages  would  be  an  inadequate  remedy.  How  very  inade- 
quate it  would  be  in  a  case  like  this,  is  perceived  by  considering 
that  a  license  which  has  been  followed  by  the  expenditure  of  ten 
thousand  dollars,  as  a  necessary  qualification  to  the  enjoyment  of 
it,  may  be  revoked  by  an  obstinate  man  who  is  not  worth  as  many 
cents.  But,  besides  this  risk  of  insolvency,  the  law  in  barely 
compensating  the  want  of  performance,  subjects  the  injured  party 
to  risk  from  the  ignorance  or  dishonesty  of  those  who  are  to  esti- 
mate the  quantum  of  the  compensation.  In  the  case  under  con- 
sideration, no  objection  to  a  specific  performance  can  be  founded 
on  the  intrinsic  nature  of  the  agreement,  nor,  having  been  partly 
executed,  on  the  circumstance  of  its  resting  in  parol;  but  it  is  to 
be  considered  as  if  there  had  been  a  formal  conveyance  of  the  right, 
and  nothing  remains  but  to  determine  its  duration  and  extent. 

A  right  under  a  license,  when  not  specially  restricted,  is  com- 
mensurate with  the  thing  of  which  the  license  is  an  accessory. 
Permission  to  use  water  for  a  mill,  or  any  thing  else  that  was 
viewed  by  the  parties  as  a  permanent  erection,  will  be  of  unlimit- 
ed duration,  and  survive  the  erection  itself,  if  it  should  be  destroy- 
ed or  fall  into  a  state  of  dilapidation;  in  which  case  the  parties 
might  perhaps  be  thought  to  be  remitted  to  their  former  rights. 
But  having  had  in  view  an  unlimited  enjoyment  of  the  privilege, 
the  grantee  has  purchased  by  the  expenditure  of  money,  a  right, 
indefinite  in  point  of  duration,  which  cannot  be  forfeited  hy  non 
user,  unless  for  a  period  sufficient  lo  raise  the  presumption  of  a  re- 
lease. The  right  to  rebuild,  in  case  of  destruction  or  dilapidation, 
and  to  continue  the  business  on  its  original  footing,  may  have 
been  in  view  as  necessary  to  his  safety,  and  may  have  been  an  in- 
ducement to  the  particular  investment  in  the  first  instance.  The 
cost  of  rebuilding  a  furnace,  for  instance,  would  be  trivial  when 
weighed  with  the  loss  that  would  be  caused,  by  breaking  up  the 
business  and  turning  the  capital  into  other  channels;  and  therefore 
a  license  to  use  water  for  a  furnace  would  endure  for  ever.  But 
it  is  otherwise,  where  the  object  to  be  accomplished  is  temporary. 
Such  usually  is  the  object  to  be  accomplished  by  a  saw  mill,  the 
permanency  of  which  is  dependent  on  a  variety  of  circumstances, 
such  as  an  abundance  of  timber,  on  the  failure  of  which  the  busi- 
ness necessarily  is  at  an  end.  But,  till  then,  it  constitutes  a  right 
for  the  violation  of  which  redress  may  be  had  by  action.  With 
this  qualification  it  may  safely  be  affirmed  that  expending  money 
or  labour,  in  consequence  of  a  license  to  divert  a  water-course  or 
use  a  water  power  in  a  particular  way,  has  the  effect  of  turning 
such  license  into  an  agreement  that  will  be  executed  in  equity. 
Here  it  was  not  pretended  that  the  license  had  expired,  and  we 
are  unable  to  discover  an  error  in  the  opinion  of  the  court  on  the 
points  that  were  propounded. 

Judgment  affirmed. 
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VANDERSLICE  against  GARVEN. 

IN  ERROR. 

In  ejectment,  under  the  act  of  the  21st  of  March,  1806,  judgment  by  default,  at 
the  first  term,  is  irregular. 

THIS  was  a  summons  in  ejectment,  brought  by  the  defendant  in 
error  against  the  plaintiff  in  error,  in  the  Court  of  Common  Pleas 
of  Northumberland  county,  under  the  act  of  the  21st  of  March, 
1806.  At  Jlpril  Term,  1823,  the  writ  was  returned,  "  served;" 
and,  at  the  same  term,  on  motion,  judgment  was  entered  against 
the  defendant,  by  default. 

The  error  complained  of  by  Bellas,  for  the  plaintiff  in  error, 
was,  that  judgment  by  default  had  been  entered  at  the  first  term, 
whereas  the  act  of  the  21st  of  March,  1806,  Purd.  Dig,  146,  gave 
the  defendant  until  the  second  term  to  put  in  his  defence.  This 
provision  is  not  repealed  by  the  supplementary  act  of  the  13lh  of 
rfpril,  1807,  Purd.  Dig.  146,  which  does  not  say  at  what  time 
judgment  shall  be  entered. 

Greenough,  for  the  defendant  in  error,  answered,  that  by  the 
second  section  of  the  act  of  the  13th  of  April,  1807,  the  court  was 
authorized  to  give  judgment  at  the  first  term,  and  this  had  always 
been  the  practice. 

. 

The  opinion  of  the  court  was  delivered  by 

DUNCAN,  J.  Under  the  act  of  the  21st  of  March,  1806,  the  form 
of  summons  in  this  new  mode  of  ejectment  is  prescribed,  as  well 
as  the  duty  of  the  plaintiff  and  defendant.  It  is  made  the  duty  of 
the  plaintiff,  "  to  file  in  the  prothonotary's  office,  on  or  before  the 
first  day  of  the  term  to  which  the  processes  returnable,  a  descrip- 
tion of  the  land,  and  the  defendant  shall  enter  his  defence,  (if  any 
he  hath,)  for  the  whole  or  any  part  thereof,  before  the  first  day  of 
the  next  succeeding  !orm,  and  thereupon  issue  shall  he  joined.'7 
The  plaintiff  could  take  no  step,  except  filing  his  description,  un- 
til the  second  term.  The  defendant  was  not  bound  to  do  any  thing 
until  the  second  term.  He  was  not  required  to  appear  at  the  first 
time.  Judgment  by  default  could  not  be  taken  against  a  man  who 
had  not  defaulted.  If  he  chose  to  defend,  he  had  till  the  second 
term  so  to  do.  The  same  act  of  the  21st  of  March,  1806,  gives 
the  same  time  to  the  defendant  in  all  cases  of  debt  or  contract.  It 
is  not  reasonable  to  suppose,  that  the  legislature  would  make  a  dis- 
tinction between  ejectments  and  contracts.  They  have  not  done,  so, 
and  courts  of  law  ought  not  to  distinguish.  Ubi  lex  non  dislinguit, 
nee  Jndices  distirtguere  debent.  The  question  was  incidentally 
brought  before  me  at  Nisi  Prius,  at  Philadelphia,  in  Cromioell 
v.  The  Farmers  and  Mechanics'  Bank,  in  which  I  held  that  judg- 
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ment  by  default  in  ejectment,  at  (he  first  term,  was  irregular.  In 
the  action  of  ejectment,  under  the  ancient  practice  by  declaration 
in  ejectment,  the  course  was  to  enter  a  rule  against  the  defendant, 
or  rather  the  tenant  in  possession,  on  whom  the  declaration  was 
served,  to  appear  and  plead,  and  enter  into  the  common  rule  to 
confess  lease  of  entry  and  ouster  in  six  weeks;  and  if  he  did  not 
appear  and  enter  into  the  common  rule,  to  enter  an  office  judg- 
ment at  the  end  of  six  weeks.  This  was,  as  far  as  my  knowledge 
extends,  the  universal  practice,  and  was  in  accordance  with  the 
practice  on  original  process  to  give  time  to  plead.  A  rule  to 
plead  was  taken,  and,  if  the  plea  was  not  entered,  judgment  was 
entered  by  default.  The  proceeding  by  summons,  under  the  act 
of  the  20th  of  March,  1724,  authorizing  the  plaintiff,  if  a  summons 
has  been  served  ten  days  before  the  return  day  of  the  writ,  and 
declaration  filed  five  days  before  the  term,  to  file  a  common  ap- 
pearance, for  the  defendant  making  default  to  appear,  and  to  take 
judgment  by  nihil  elicit,  has  given  rise  to  the  mistake,  that  it  may 
be  done  in  all  cases,  where  the  process  is  by  summons;  but  this  is 
'a  practice  unwarranted  by  any  law.  The  supplementary  act  of  the 
27ih  of  .flpril,  1807,  makes  no  alteration  in  the  original  act  in  this 
particular. 

This  cause  was  continued  under  advisement,  to  give  the  court 
an  opportunity  of  inquiring  into  the  practice.  Indifferent  counties, 
a  different  practice  has  prevailed;  but,  in  most  cases,  the  practice 
has  been,  to  take  judgment  by  default  the  second  court.  Had  a 
general  practice  prevailed  since  the  passage  of  the  act,  to  take  judg- 
ment by  default  the  first  term,  I  would  hesitate  before  I  disturbed 
possessions  derived  under  such  uniform  usage;  but  solitary  in- 
stances ought  not  to  prevail.  And,  in  this  county,  there  is  a  rule 
of  court  conforming  1o  the  exact  letter  of  the  law,  and  which  re- 
gulates the  practice  as  to  the  manner  of  taking  judgment  by  default: 
The  plaintiff  may,  on  the  first  day  of  the  second  term,  enter  of 
course  on  the  docket,  a  rule  J.o  plead 'by  the  first  day  of  the  term, 
when  it  is  but  for  one  week,  and  by  the  second  Monday  of  the 
term,  when  it  is  to  be  continued  for  two  weeks,  and,  upon  failure 
of  the  defendant's  so  doing,  judgment  may  be  entered  by  default. 
I  am  therefore  of  opinion,  that  the  judgment  is  erroneous,  and 
must  be  reversed. 

Judgment  reversed. 
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IN    ERROR. 


rf"/ 


A  voluntary  bailee,  without  reward,  is  responsible  for  the  loss  of  the  goods  intrust- 

ed to  him,  only  in  cases  of  gross  negligence. 
In  an  action  against  a  voluntary  bailee,  for  the  loss  of  goods  by  carelessness  and 

negligence,  he  may  give  in  evidence  his  own  acts  and  declarations,  immediately 

before  and  after  the  loss,  to  repel  the  charge. 
But  the  defendant  cannot  himself  be  examined,  to  prove  that  the  loss  was  not  oc- 

casioned by  his  own  neglect,  carelessness,  and  mismanagement. 

WRIT  of  error  to  the  Court  of  Common  Pleas  of  Bradford 
county. 

Orlando  Saltmarsh,  the  defendant  in  error,  brought  this  action 
against  Isaac  Tompkins,  the  plaintiff  in  error,  and  filed  a  decla- 
ration containing  five  counts.  The  first  three,  which  nearly  re- 
sembled each  other,  alleged,  that  Saltmarsh  delivered  to  Tomp- 
kins, at  Georgetown,  in  the  District  of  Columbia,  five  bank  bills 
of  fifty  dollars  each,  to  be  conveyed  by  him  to  Jlthens,  Bradford 
county,  Pennsylvania,  there  to  be  delivered  to  the  plaintiff;  that 
the  defendant  undertook  safely  and  securely  to  keep  the  said  hills, 
and  safely  to  deliver  them  to  the  plaintiff,  but  that  by  his  careless- 
ness, negligence,  and  mismanagement,  they  were  wholly  lost  to 
the  plaintiff.  The  fourth  count  was  for  two  hundred  and  fifty  dol- 
lars, mouey  had  and  received  by  the  defendant  to  the  use  of  the 
plaintiff,  and  the  fifth  on  an  insimul  computassent. 

The  case,  as  proved  on  the  part  of  the  plaintiff,  was,  that  he  de- 
livered to  the  defendant  the  bills  enclosed  in  a  letter  to  D.  ./Hanson 
Saltmarsh,  to  be  delivered  to  him  at  Athens,  and  that  \  nt-  letter 
never  was  delivered  to  him.  This  was  proved  by  IJ.  *ft.  Salt- 
marsh  himself,  who  stated  that  he  had  some  conversation  on  the 
subject  with  Mr.  Tompkins,  on  his  return. 

The  defendant,  after  having  proved  that  9  valise,  which  he  had 
borrowed  of  a  friend,  and  which  was"  produced  in  court,  was  sound 
and  whole  when  he  received  it,  and  that  when  it  was  returned  two 
of  the  loops  were  cut  in  such  a  manner  that  the  hand  might  be  in- 
troduced into  it,  offered  in  evidence  the  deposition  of  Dana  S. 
Upson,  taken  in  Philadelphia,  in  February,  1824,  to  those  parts 
of  which,  printed  in  italics,  the  counsel  for  the  plaintiff  objected, 
and  they  were  rejected  by  the  court,  who  sealed  a  bill  of  excep- 
tions. The  parts  excepted  to  are  so  connected  with  the  rest  of  the 
deposition,  that  it  is  necessary  to  give  the  whole  of  it.  It  was  in 
these  words:  — 

"  That  a  man  of  the  name  of  Tompkins  lodged  with  him,  (the 
deponent,)  about  a  year  ago  last  December,  according  to  the  best  of 
his  recollection,  a  day  or  two,  and  then  left  for  New  York,  as  he 
stated.  He  was  a  tall  young  man,  ffom  twenty  -seven  to  thirty  years 
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of  age,  and  wore  a  white  hat.  One  or  two  days  elapsed,  and.  he 
wrote  deponent  a  letter  by  mail,  stating  he  had  met  with  the 
loss  of  a  sum  of  money.  The  same  morning  on  which  depo- 
nent received  the  letter,  he  stepped  over  to  Solomon  •fllleri's 
office,  and  saw  a  letter  which  Mr.  Tompkins  had  written  to  him. 
Deponent  thinks  it  was  on  Monday  morning;  Mr.  Mien  asked 
deponent  about  it.  The  same  day  on  which  deponent  received 
the  letter,  or  on  the  next,  but  deponent  thinks  the  same  day,  Mr. 
Tompkins  came  to  deponent's  house  again,  and  made  a  short  stay. 
Mr.  Tompkins  stated,  that  he  had  been  robbed  of  a  sum  of  mo- 
ney, and  seemed  to  think  it  had  been  stolen  in  deponent's 
house;  that  he  did  not  examine  his  baggage  from  the  time 
he  left  deponent's  house,  until  he  had  got  to  New  York.  He 
stated  he  should  not  feel  so  unpleasantly  about  it,  if  it  were 
his  oivn;  that  it  had  been  sent  by  another  man.  Deponent  has 
examined  for  the  letter  he  received;  he  thinks  it  contained  the 
same  account  of  the  transaction  which  Mr.  Tompkins  after- 
wards gave  in  conversation.  Deponent  further  states,  that  th'e 
first  time  Mr.  Tompkins  came  there,  he  occupied  room  No.  9,  and 
does  not  recollect  he  took  a  room  the  second  time  he  came.  The 
room  in  which  Mr.  Tompkins  lodged,  if  he  lodged  in  No.  9,  as 
deponent  thinks,  has  four  beds  in  it;  if  in  No.  11,  but  one  bed. 
It  it  is  probable  there  were  other  persons  in  No.  9,  the  same 
night.  Deponent  further  states,  that  it  is  the  custom  of  the  house 
to  send  the  baggage  of  persons  stopping  there,  immediately  to 
the  room  in  which  they  are  to  sleep,  and  it  is  not  customary  to 
take  the  baggage  to  any  particular  room,  or  to  lock  it  up.  De- 
ponent thinks  it  would  be  perfectly  safe,  and  no  mark  of  negli- 
gence for  any  person  arriving  at  his  house  to  have  his  baggage 
taken  to  his  room,  and  there  leave  it  until  bed-time.  Tf  Mr. 
Tompkins  lodged  in  No.  9$  as  deponent  thinks,  he  would  not 
have  been  at  liberty  to  lock  the  door  and  take  the  key  away. 
Deponent  further  states*  that  Mr.  Tompkins  appeared  much 
concerned  at  the  loss^  and  was  anxious  to  take  all  means  to 
trace  the  money,  as  any  one  would  be  in  a  similar  situation. 
Deponent  further  states,  he  keeps  the  hotel  in  the  city  of  Philadel- 
phia called  Judd's  Hotel,  and  that  he  kept  it  in  December,  1S22. 

"  Deponent  being  cross-examined,  says,  he  does  not  distinctly 
remember  at  what  time  of  day  Mr.  Tompkins  first  arrived  at  his 
house:  he  thinks,  however,  it  was  by  the  Baltimore  boat,  about 
ten  o'clock  in  the  morning.  He  does  not  remember  any  thing  in 
relation  to  Mr.  Tompkins's  baggage,  except  what  he  learned  from 
conversation  with  him,  when  he  came  the  second  time.  He  does 
not  know  that  Mr.  Tompki.ns  requested  the  bar  keeper  to  take 
care  of  his  baggage,  or  any  thing  belonging  to  him.  Deponent 
says,  there  were  locks  both  on  the  rooms  No.  9  and  No.  11,  at 
least  deponent  presumes  so,  as  there  were  locks  on  the  rooms  ge- 
nerally. Deponent  says,  unless  the  house  is  very  full,  a  single 
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bedded  room  can  generally  be  had,  if  called  for.  He  thinks  that 
in  December,  1822,  Mr.  Tompkins  could  have  had  such  a  room,  if 
he  had  asked  for  it.  He  does  not  know,  as  he  has  said  before,  whe- 
ther Mr.  Tompkins  roomed  in  No.  9  or  No.  ll.  Deponent  knows 
nothing  of  the  situation  of  Mr.  Tompkins's  baggage  in  his  room, 
or  how  long  he  was  absent  from  the  house  while  in  Philadelphia. 
Mr.  Tompkins  left  Philadelphia  for  New  Format  twelve  o'clock 
in  the  day  time,  in  the  Union  Line  steam  boat.  Deponent  does 
not  know  whether  Mr.  Tompkins  made  any  purchases  in  Phila- 
delphia, or  whether  he  left  a  bundle  or  any  thing  else  in  posses- 
sion of  the  bar  keeper.  Deponent  presumes  that  when  Mr.  Tomp- 
kins went  to  New  York,  the  porter  of  the  house,  James  Brady, 
took  his  baggage  out  of  his  room.  When  Mr.  Tompkins  returned 
from  New  York,  he  was  not  altogether  positive  in  his  assertions 
that  he  had  lost  the  money  in  deponent's  house,  but  he  seemed 
to  be  of  that  opinion.  He  said  he  had  not  opened  his  baggage 
from  the  time  he  left  deponent's  house,  till  after  he  arrived  in 
New  York.  When  he  left  Philadelphia  the  second  time,  he  did 
not  express  any  dissatisfaction  with  deponent's  conduct  or 
house.  Deponent  cannot  say  that  Mr.  Tompkins  said  the  mo- 
ney was  lost  in  Philadelphia  Deponent  does  not  remember 
that  Mr.  Tompkins  told  him  his  valise  had  been  cut.  He  does 
not  remember,  either,  what  particular  article  of  baggage  Mr. 
Tompkins  spoke  of,  when  he  mentioned  his  baggage." 

The  defendant's  counsel  then  offered  in  evidence,  the  letter  re- 
ferred to  in  the  preceding  deposition,  which  was  objected  to  by 
the  counsel  for  the  plaintiff,  and  rejected  by  the  court.  It  was  as 
follows: — 

"  New  York,  Dec.  11,  1822. 

'*  Mr.  Upson: — Dear  sir,  When  I  take  into  consideration  all  the 
circumstances  relative  to  the  loss  of  my  money,  the  conclusion  that 
it  was  stolen  at  your  house  fixes  itself  irresistibly  upon  my  mind. 
From  the  time  I  left  the  city  of  Washington,  until  I  arrived  at 
Philadelphia,  my  valise  was  not  out  of  my  possession  long  enough 
at  a  time  for  any  one  to  have  committed  such  a  depredation,  and 
it  seems  impossible  it  should  have  been  done  on  board  the  boat, 
inasmuch  as  it  stood  near  the. entrance  into  the  cabin,  within  eight 
feet  of  the  helmsman,  the  whole  wayr  on  board  of  both  Boats. 
And  in  the  room  into  which  my  baggage  was  taken  here,  there 
were  two  very  respectable  merchants  from  Albany  writing  in  the 
room  all  the  afternoon.  The  robbery  was  unquestionably  commit- 
ted at  your  house,  by  some  person  who  has  access  to  your  rooms, 
either  sorne  of  your  boarders  or  servants.  Be  so  good  as  to  watch 
upon  them.  It  was  taken,  most  likely,  on  Thursday  evening, 
perhaps  on  Friday  morning.  If  you  receive  information  on  the 
subject,  be  so  good  as  to  lose  no  time  in  communicating  it  to  me 
at  Athens,  Perm.  Yours,  respectfully, 

"  Isaac  Tompkins." 
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The  deposition  of  Misha  Jenkins,  the  master  of  a  steam  boat 
between  Philadelphia  and  New  York,  was  then  offered  in  evidence 
by  the  counsel  for  the  defendant,  objected  to  by  the  plaintiff's 
counsel,  and  rejected  by  the  court,  to  whose  opinion  exception 
was  again  taken.  This  deposition  was  as  follows: — 

"Misha  Jenkins,  mariner  of  Philadelphia,  aged  forty-four 
years  and  upwards,  a  witness  produced  on  the  part  of  the  defend- 
ant, in  the  above  suit  named,  being  duly  sworn,  deposeth  and  saith, 
that,  from  the  best  of  deponent's  recollection,  about  two  years  ago 
a  young  man  came  on  board  the  steam  boat  Philadelphia,  and 
went  on  to  New  York.  In  a  very  few  days,  perhaps  the  next  day 
or  the  day  after,  the  same  man  came  on  board  the  boat  again  at 
Philadelphia,  to  inquire  whether  deponent  knew  any  thing  about 
some  money  which  he  had  lost.  He  stated,  that  he  had  arrived 
in  Philadelphia  and  put  up  at  Judd's  Hotel;  that  he  had  there 
opened  his  valise  to  change  his  clothes,  and  that  he  did  not  open 
it  again  until  he  arrived  in  New  York.  He  further  stated,  that  at 
Neiv  Brunswick  he  had  taken  his  valise  into  the  room  with  him. 
His  inquiry  of  this  deponent  was,  whether  the  valise  could  possi- 
bly have  been  opened  on  board  the  steam  boat  at  dinner  time.  De- 
ponent replied,  that  he  thought  it  impossible  that  it  could  have 
been  done  on  the  passage,  as  a  man  was  always  at  the  helm,  and 
the  baggage  directly  in  front  of  him.  He  stated  to  this  deponent 
the  amount  of  the  money  lost,  but  deponent  does  not  now  recol- 
lect the  sum.  Deponent  thinks  he  saw  the  valise,  and  the  manner 
in  which  it  was  cut,  but  is  not  clear  in  his  recollection.  Deponent 
does  not  recollect  that  he  stated  he  had  lost  any  of  his  'own  money 
at  the  same  time.  Deponent  recollects  that  the  young  man  took  a 
list  of  the  passengers  from  the  books  of  the  boat,  and  thinks  the 
paper  now  shown  to  him  and  marked  A  ,  is  the  same  list.  Depo- 
nent knows  that  the  list  must  have  been  taken  from  the  books  of 
the  boat,  but  the  books  of  the  boat  containing  the  names  of  the 
passengers  are  now  at  Trenton,  and  the  deponent  cannot  refer  to 
them.  Deponent  cannot  recollect  the  name  of  the  young  man,  nor 
can  he  recollect  where  he  stated  he  w  as  from.  Deponent  does  not 
think  that  leaving  a  valise  with  the  rest  of  the  baggage  would  be 
at  all  unsafe  aboard  the  boat.  Deponent  doe*  not  think  it  would  be 
an  ad  of  negligence  or  carelessness  to  leave  baggage  in  the  cabin, 
or  any  other  part  of  the  boat  on  her  passage.  Deponent  further 
states,  that  the  young  man  told  him  he  had  not  discovered  that  the 
money  was  lost,  until  he  had  arrived  at  New  York.  Deponent 
thinks  he  stated  he  had  been  out  in  New  York  before  he  discovered 
the  loss,  and  that  he  returned  to  Philadelphia  in  pursuit  of  the 
money  by  the  first  conveyance  from  New  York.  The  deponent 
further  slates,  that  tlie  young  man  expressed  some  anxiety  upon 
the  subject  of  the  loss,  as  much  so  as  the  occasion  called  for. 

(Signed)  < « Misha  Jenkins. " 
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The  plaintiff  declined  a  cross-examination,  and  reserved  the 
right,  of  excepting  to  this  deposition,  in  whole  or  in  part,  on  the 
trial  of  the  cause. 

The  defendant's  counsel  proposed  to  ask  D.  «/2  Sallmarsh,  on 
his  cross-examination,  what  reason  the  defendant  gave  him,  on  his 
return  to  Athens,  for  not  delivering  the  money,  and  what  account 
he  gave  of  the  matter.  They  proposed  to  ask  the  same  question 
of  Ebenezer  Bockius,  a  witness  on  the  part  of  the  defendant,  and 
they  proposed  to  examine  Isaac  Tompkins,  the  defendant,  to  prove 
that  he  had  been  robbed  of  the  money  committed  to  his  care  by 
the  plaintiff,  while  on  his  way  from  Georgetown  to  Athens. 

To  the  evidence  thus  offered,  the  counsel  for  the  plaintiff  object- 
ed, and  the  court  sustained  the  objection.  A  bill  of  exceptions 
was  taken  to  their  opinion. 

In  this  court,  errors  were  assigned  in  the  admission  of  the  testi- 
mony, stated  in  the  several  bills  of  exception  returned  with  the 
record. 

Williston  and  Mallory,  for  the  plaintiff  in  error,  cited,  1  Phil. 
Ev.  218,  219.  Meeker  v.  Jackson,  3  Yeates,  442. 

Conyngham,  for  the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

DUNCAN,  J.  A  question  is  not  made,  whether  the  proof  met  the 
allegation  of  the  p'aintiff.  The  declaration  states,  that  the  bills 
were  to  be  delivered  to  Orlando;  the  evidence  was,  that  they  were 
to  be  delivered  to  D.  Jllanson.  I  doubt,  very  much  whether  the 
plaintiff  could  recover  on  that  evidence.  Giving,  however,  no 
opinion  on  this,  but  confining  myself  to  the  errors  assigned,  I  pro- 
ceed to  inquire  whether  the  testimony  of  Dana  S.  Upson  and  of 
*ftbisha  Jenkins,  the  letter  from  Tompkins  to  Upson,  and  the  proof 
of  the  conversation  between  D.  JHanson  and  Tompkins,  on  his  re- 
turn to  Athens,  ou^ht  to  have  been  received,  and  whether  there 
was  error  in  rejecting  the  examination  of  Tompkins,  who  was  of- 
fered as  a  witness  to  prove  the  alleged  robbery. 

The  plaintiff  did  not  allege,  that  Tompkins  purloined,  embez- 
zled, or  converted  the  money  to  his  own  use.  He  admits  that  he 
lost  the  bank  bills  by  carelessness,  negligence,  and  mismanage- 
ment, and  it  is  for  negligence  in  the  performance  of  this  voluntary 
undertaking  that  the  action  is  brought,  and  all  the  evidence  must  be 
considered  with  relation  to  that  charge.  Tompkins  is  charged  as 
the  bailee  of  Saltmarsh,  on  an  undertaking  to  perform  a  gratui- 
tous act,  from  which  he  was  to  receive  no  benefit,  and  the  benefit 
was  solely  to  accrue  to  the  bailor;  in  which  case  the  bailee  is  only 
liable  for  gross  negligence,  dolo  proximus,  a  practice  equal  to  a 
fraud.  It  is  that  omission  of  care  which  even  the  most  inattentive 
and  thoughtless  men  never  fail  to  take  of  their  own  concerns. 
There  is  this  marked  difference,  in  cases  where  ordinary  dili- 
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gence  is  required,  and  where  a  party  is  only  accountable  for  gross 
neglect.  Ordinary  neglect  is  the  want  of  that  diligence  which  the 
generality  of  mankind  use  in  their  own  concerns,  and  that  diligence 
is  necessarily  required  where  the  contract  is  reciprocally  beneficial. 
The  bailee  is  not  bound  to  ordinary  diligence,  is  not  responsible  for 
the  omission  of  that  care  which  every  attentive  and  diligent  person 
takes  of  his  own  goods,  but  only  for  the  omission  of  that  care  which 
the  most  inattentive  take.  One  who  was  bound  to  use  01  dinary  dili- 
gence,and  suffered  the  goods  to  betaken  by  stealth  out  of  his  custody, 
was  held  by  Sir  WILLIAM  JONES,  not  to  have  used  ordinary  dili- 
gence; but  a  contrary  practice  now  prevails.  But  Tompkins  was  not 
bound  to  use  ordinary  diligence;  he  was  not  bound  to  lay  aside  all 
other  business  to  take  the  direct  road  from  Georgetown  to  Athens; 
he  is  only  answerable  for  gross  neglect;  and,  though  the  question 
is  something  new,  and  not  without  its  difficulties,  my  opinion  is, 
that  it  was.  competent  for  Tompkins  to  show,  that  immediately  on 
the  receipt  of  the  letter,  he  proceeded  to  Philadelphia,  to  New 
York,  and  to  Athens,  and  to  show  how  he  conducted  himself,  what 
care  he  took  of  his  own  property,  that  his  care  was  the  usual  and 
ordinary  care. 

Evidence  is  constantly  accommodating  itself  to  the  state  of  so- 
ciety and  the  concerns  of  the  world,  and  therefore  must  accommo- 
date itself  to  the  altered  mode  of  travelling  by  stage  coaches  and 
steam  boats,  instead  of  on  horse  back  or  in  private  carriages.  Tra- 
vellers are  constantly  more  exposed  to  secret  stealth  in  a  crowded 
stage,  or  in  a  steam  boat  crowded  with  passengers,  where  the  tra- 
veller cannot  keep  his  eye  on  his  own  baggage.  Inns  in  our  large 
cities  are  generally  filled  with  strangers,  and,  with  the  utmost -cir- 
cumspection, he  is  certainly  more  exposed  to  these  risks.  To  pre- 
clude a  gratuitous  bailee  from  showing  how  he  conducted  himself, 
and  what  care  he  took  of  his  own  property,  would  be  shutting  out 
all  defence.  The  evidence  offered  was  of  a  time  directly  after  the 
receipt  of  the  letter.  I  am  of  opinion,  likewise,  that  evidence 
ought  to  have  been  received  of  the  hae  and  cry  immediately  after 
the  discovery;  his  assiduous  and  indefatigable  pursuit,  and  strict 
search,  both  at  the  inn  and  the  steam  boat.  If  he  had  made  no 
complaint,  or  no  inquiry,  remained  with  his  arms  folded  and  his 
mouth  shut,  this  would  have  afforded  strong  evidence  of  his  delin- 
quency; and  though  it  has  been  said  this  would  have  been  the 
course  of  a  guilty  man,  yet  it  was  one  which  an  innocent  man 
would  naturally  take,  and  which,  if  he  did  not  take,  all  would  con- 
demn him.  Nothing  would  more  strongly  prove  his  neglect  than 
this  silence,  this  indifference, — the  jury  would  have  drawn  the 
most  unfavourable  conclusions  from  it.  The  next  best  evidence 
to  proof  of  a  thing  itself,  is  proof  of  those  circumstances  which  na- 
turally would  attend  it.  These  were,  the  production  of  the  cut  va- 
lise, the  immediate  promulgation  of  the  theft,  and  pursuit  of  the 
property.  It  has  been  said,  this  is  the  party  making  evidence  for 
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himself.  It  is  not, — but  evidence  of  circumstances  immediately 
preceding,  and  directly  following  the  stealth.  The  direct  proof 
would  be  difficult,  and  is  not  to  be  looked  for.  The  circumstances 
that  would  naturally  attend  the  whole  transaction  of  a  man  placed 
in  the  situation  in  which  the  defendant  stood,  in  such  case,  from 
necessity,  is  proper  evidence.  It  is  a  presumption  which  the  jury 
ought  to  weigh  with  candour,  but  with  circumspection.  It  is 
more  or  less  strong,  as  the  conduct  of  the  party  might  appear  to  be 
natural,  and  consistent  with  his  innocence,  or  otherwise,  and  a 
mere  sham.  Even  in  criminal  proceedings,  the  declarations  of 
,  prisoners  have  been  received  to  explain  their  conduct,  as,  in  an  in- 
dictment for  larceny,  that  he  took  the  goods  claiming  the  proper- 
ty. The  jury  hear  the  evidence,  and  then  judge  whether  these 
declarations  were  genuine  claims  of  property,  though  mistaken, 
or  made  to  colour  a  stealing.  1  Hale,  PI.  Cr.  509.  1  Shower,  502. 
2  Barn.  174.  In  trials  for  murder,  declarations  of  the  prisoner 
antecedent  to  the  fact,  are  admissible  to  reconcile  or  explain  his 
conduct.  2  Harr.  Sf  MlHen.  120.  And,  in  the  hottest  times,  in 
trials  for  high  treason,  the  declarations  of  a  prisoner  have  been 
admitted  in  evidence  to  explain  his  acts. 

Had  Tompkins  been  indicted  for  purloining  this  money,  surely 
this  conduct  could  be  received  in  his  exculpation;  for  no  man  would 
be  the  bearer  of  a  letter  with  money,  at  the  risk  of  reputation  and 
property,  if  he  were  obliged  to  prove  that  his  trunk  was  broken 
open,  or  his  valise  cut  open,  by  witnesses  who  saw  the  act  done. 
It  would  be  unreasonable  to  look  for  such  evidence.  It  could  only 
be  made  out  by  circumstances,  \vhether  or  not  the  bailee  was  guilty 
of  gross  neglect.  All  this  is,  however,  to  be  understood  of  acts 
immediately  preceding  and  directly  following, — concurrent  acts  and 
declarations,  not  acts  and  declarations  not  known  or  commenced 
until  after  a  lapse  of  time,  and  suspicion  afloat.  That  nothing 
that  a  man  does  or  says  can  be  given  in  evidence  to  support  his 
own  cause,  is  a  good  general  rule.  It  has,  like  other  general  rules 
and  positions,  exceptions;  if  it  had  not,  it  would  be  better  to  have 
no  general  rule. 

The  rules  of  evidence  are  founded  on  general  interest  and  con- 
venience, and  must  from  time  to  time  admit  of  modifications.  To 
adapt  them  to  the  actual  condition  of  the  business  of  men,  they 
must  conform  themselves  to  the  exigencies  of  society.  9  tVhedt. 
332.  And  it  is  for  this  reason,  shop  books  which  are  the  books 
of  a  plaintiff,  are  admitted  in  evidence. 

The  deposition  of  Upson,  with  the  letter  annexed,  except  that 
part  of  it  which  is  contained  within  double  brackets,  ought  to  have 
been  admitted,  and  likewise  the  deposition  of  Jlbisha  Jenkins,  to 
show  the  concomitant  acts  and  declarations  of  Tompkins,  imme- 
diately before  and  after  the  loss;  for  the  declaration  admits  the  bills 
were  lost,  and  it  is  proved  that  Saltmarsh  said  they  were  lost. 
As  all  was  before  any  claim  made  by  Saltmarsh)  it  was  evidence 
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of  the  whole  res  gesta,  the  entire  conduct,  immediate  declaration, 
and  hot  pursuit  of  the  defendant.     It  was  evidence  of  his  baggage 
being  secured  in  the  usual  way  at  a  respectable  inn,  and  of  the  man- 
ner in  which  the  baggage  of  passengers  was  stowed  away  in  the  steam 
boat.     It  was  for  the  jury  to  say,  whether  these  declarations  and 
searches  were  colourable,  and  not  honestly  made;  whether  all  this 
anxiety  was  affected  and  not  real,  to  cover  a  fraud;  for  if  that  was 
the  case,  this  would  prove  something  more  than  gross  negligence. 
They  prove,  if  not  an  actual  larceny,  an  act  of  baseness  exceeding 
in  moral  turpitude  the  picking  of  Saltmarsh's  pocket, — charges 
never  made  against  the  plaintiff  in  error.      In  this  point  of  view, 
the  evidence  was  admissible;  but  no  member  of  this  court  ever 
doubted  of  the  propriety  of  the  rejection  of  the  defendant  on  re- 
cord as  a  witness.     He  stood  as  any  other  defendant  stands,  and  he 
must  make  out  his  defence  by  disinterested  witnesses.     He  could 
not  be  permitted  to  prove  that  the  loss  was  not  by  his  neglect,  care- 
lessness, and  mismanagement.     It  is  not  like  any  of  the  cases  cited 
by  the  counsel  of  the  plaintiff  in  error.     A  party  may  be  a  witness 
to  prove  the  loss  of  a  written  instrument,  having  first  proved  its 
existence  and  contents.     I  think  the  questions  put  to  D.  JllansOn, 
on  his  cross-examination,  should  have  been  received,  who  swore  that 
he  never  received  the  money,  and  that  he  had  some  conversation 
with  Tompkins  about  it  on  his  return.    He  was  the  person  to  whom 
the  package  was  directed.    He  said  he  had  some  conversation  with 
him.     The  circumstances  in  which  he  stood,  with  respect  to  this 
money;   his  stating  there  was  a  conversation,  entitled  the  defend- 
ant to  have  the  whole  of  it.     For  the  same  reason,  Bockius,  who 
was  present,  ought  to  have  been  permitted  to  prove  the  conver- 
sation.     It  was  held  immediately  on  his  return,   and    is    to  bo 
considered  as  part  of  the  whole  transaction.     It  is  to  be  observed, 
that  the  plaintiff  below  gave  no  evidence  of  any  act  of  negligence 
by  Tompkins;  barely  the  delivery  of  the  package.   I  know  not  how 
even  a  careful  and  attentive  man  could  escape,  if  evidence  such  as 
the  plaintiff  gave,  of  the  bare  delivery  of  the  package,  was  to  charge 
him  with  the  amount  admitted  to  be  lost;  if  he,  without  benefit 
or  reward,  having  undertaken  to  do  a  favour  for  his  friend,  could 
not  be  discharged  for  the  casualty,  without  direct  evidence  how  it 
arose,  by  some  eye-witness.     No  prudent  man  ever  would  carry  a 
letter  on  these  terms.     There  is  in  all  these  cases,  1  admit,  a  diffi- 
culty,— suspicion  will  attach, — the  most  upright  man  will  feel  mor- 
tification; hut  it  is  inconsistent  with  the  state  in  which  the  law  has 
placed  the  voluntary  depositary,  who  acts  for  the  benefit  of  ano- 
ther, to  cast  upon  him  the  burden  of  showing  exactly,  by  witnesses, 
the  quo  modo  he  lost  it,  when  the  bailor  admits  that  somehow  he 
did  lose  it.     The  facts  and  circumstances  are  all  for  the  considera- 
tion of  the  jury.     To  keep  them  from  them  is  excluding  the  only 
light  which  can  be  shed  on  the  conduct  of  the  party  charged  with 
negligence  alone 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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LYON  and  another  against  The  HUNTINGDON  BANK. 

IN  ERROR. 

In  an  action  on  a  single  bill,  the  defendant  may,  under  the  plea  of  payment,  with 
notice  of  special  matter,  prove  that  the  bill  was  taken,  subject  to  a  parol  agree- 
ment made  long  before  its  date. 

ON  a  writ  of  error  to  the  Court  of  Common  Pleas  of  Hunting- 
don county,  it  appeared  that  this  was  an  action  of  debt,  brought 
by  the  Huntingdon  Bank,  against  John  Lyon  and  Robert  T. 
Stewart,  the  plaintiffs  in  error,  who  were  defendants  below,  on  a 
single  bill  for  seven  thousand  three  hundred  and  ten  dollars,  dated 
the  20th  of  January,  1818.  The  defendants  pleaded  payment, 
with  leave  to  give  the  special  matter  in  evidence,  whereupon  issue 
was  joined.  Notice,  agreeably  to  the  rule  of  the  Court  of  Com- 
mon Pleas,  was  given  by  the  defendants  to  the  plaintiffs,  of  the 
special  matter  intended  to  be  given  in  evidence.  On  the  trial  of 
the  cause,  the  plaintiffs  objected  to  the  evidence,  and  the  court  sus- 
tained the  objection,  and  rejected  it.  The  opinion  of  the  court  was 
excepted  to  by  the  defendants,  and  the  question  before  this  court 
was,  whether  the  evidence  was  admissible.  The  special  matter  was 
placed  on  the  record;  but  it  is  necessary  only  to  mention  so  much  of 
it  as  is  necessary  to  explain  the  opinion  of  the  court.  Some  time  in 
the  year  1814  or  1S15,  William  Patlon  was  in  possession  of  sun- 
dry judgment  bonds  from  Edward  B.  Patton  and  Robert  Porter, 
amounting  to  nearly  eleven  thousand  dollars  principal,  besides  con- 
siderable arrears  of  interest.  These  bonds  were  payable  to  William 
Patton,  at  different  periods,  in  the  years  1816,  1817,  1818,  and 
1819.  William  Patton  produced  the  said  bonds  to  the  officers  of  the 
Huntingdon  Bank,  and  proposed  that  the  bank  should  make  him 
a  loan  often  thousand  dollars,  solely  on  the  credit  of  those  bonds. 
After  some  consideration,  the  officers  of  the  bank  informed  him 
that  he  should  be  accommodated  with  ten  thousand  dollars,  solely 
on  the  credit  of  the  said  bonds,  which  were  considered  as  sufficient 
security,  and  would  be  received  entirely  at  the  risk  of  the  bank; 
but  that  it  would  be  necessary,  in  compliance  with  the  rules  of  the 
bank,  for  form's  sake,  to  put  in  his  note  for  ten  thousand  dollars 
with  an  indorser;  that  neither  he,  nor  his  indorser,  should  ever  be 
considered  as  liable  on  the  said  note,  or  any  other  note  which  might 
be  put  in  for  the  renewal  of  the  same;  that  the  said  note  might  be 
renewed  from  time  to  time,  until  all  the  said  bonds  should  become 
due,  or  so  many  of  them  as  would  be  sufficient  to  discharge  the 
said  note,  which  should  then  be  considered  as  cancelled;  and,  fur- 
ther, that  the  bank  would  never  make  any  call  for  the  payment  of 
the  said  note,  or  any  note  put  in  for  its  renewal,  nor  would  they 
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insist  on  the  said  William  Patton,  or  any  person  for  him,  paying 
the  discounts  on  the  renewals  of  the  said  note,  without  the  consent 
of  the  said  William  Patton,  and  in  no  event  would  the  said  bank 
bring  suit  on  the  said  note,  or  any  other  which  might  be  put  in 
for  the  renewal  of  it;  but  the  said  note,  and  all  others  put  in  for 
the  renewal  of  the  same,  should  be  considered  merely  matters  of 
form,  without  any  responsibility.     On  this  condition,  the  said  Wil- 
liam Patton  agreed  to  take  the  said  loan,  and  assigned  the  said 
judgment  bonds  to  the  bank  under  his  hand  and  seal,  in  the  pre- 
sence of  two  subscribing  witnesses.     In  pursuance  of  the  aforesaid 
agreement,  the  said  William  Patton  put  into  the  bank  his  note 
for  ten  thousand  dollars,  indorsed  by  Edward  B.  Patton  and  John 
Lyon-,  one  of  the  defendants,  who,  previous  to  their  indorsement, 
had  been  informed  by  William  Patton  of  all  the  circumstances  of 
the  agreement  between  the  bank  and  him;  and  the  said  Lyon  be- 
came an  indorser,  in  consequence  of  his  understanding  that  he  was 
never  to  be  called  on  for  piyment,  and  would  not  otherwise  have 
put  his  name  on  the  said  note.     This  note  was  from  time  to  time 
renewed,  with  the  same  indorsers,  until  about  the  3d  of  Septem- 
ber^ 1816,  when  it  was  reduced,   by  partial  payments,  to  seven 
thousand  three  hundred  and  ten  dollars,  for  which  sum  William 
Patton  put  in  his  note,  with  the  same  indorsers.     This  last  note 
was  renewed  several  times,  with  the  same  indorsers,  when  Wil- 
liam Ptitton  became  insolvent.      It  was  then  renewed,  the  said 
Edward  B.  Patton  and  John  Lyon  being  the  drawers,  and  Ro- 
bert T.  Stewart,  (the  defendant,)  the  indorser,  without  any  alter- 
ation of  the  condition  on  which  the  original  note  was  given.    Some 
time  after  this,  the  bank,  to  avoid  the  expense  to  which  their  debt- 
ors were  put,  by  the  stamp  duties  imposed  by  a  law  of  the  United 
States,  made  a  rule,  that  notes  should  be  put  in  under  seal,  with 
the  former  indorsers  as  securities.     In  compliance  with  this  rule, 
the  defendants  gave  their  single  bill  without  any  alteration  of  the 
original  terms  on  which  William  Patton's  first  note  was  given. 
The  single  bill  of  the  defendants,  on  which  this  suit  was  brought, 
was  for  a  balance  on  the  note  for  ten  thousand  dollars,  originally 
put  in  bv  the  said  William  Patton,  indorsed  by  Edward  R.  Pat- 
ton  and  John  Lyon,  as  before  mentioned.    And,  moreover,  it  was 
intended  to  be  proved,  that  a  very  considerable  loss  had  been  sus- 
tained, in  the  said  assigned  bonds,  by  the  negligence  of  the  officers 
of  the  bank. 

All  this  evidence  was  rejected,  on  the  principle  of  its  being  im- 
proper to  admit  parol  evidence,  for  the  purpose  of  altering  or  af- 
fecting the  substance  of  a  written  instrument. 

Blanchard,  (with  whom  wereGreenough,  Smith,  and  jSllisonJ 
for  the  plaintiffs  in  error,  being  about  to  commence  his  argument, 
THE  COUBT  desired  to  hear  the  counsel  on  the  other  side;  upon 
which.  Potter,  (with  whom  was  Hale,}  for  the  defendant  in  error, 
observed,  that  when  the  defendants  below  executed  the  single  bill, 
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upon  which  this  suit  is  brought,  they  knew  that  no  judgments  had 
been  entered  on  the  bonds  which  had  been  received  by  the  bank. 
They  knew,  also,  that  judgments  had  been  entered  by  other  per- 
sons, against  the  obligors  in  those  bonds.  In  short,  they  knew  the 
principal  matters  upon  which  they  now  depend  for  their  defence. 
The  notice  of  special  matter  does  not  state  that  the  obligors  in 
this  bill  had  any  communication  with  the  bank  previous  to  their 
execution  of  the  bill.  No  parol  evidence  is  admissible  to  destroy 
a  sealed  instrument,  such  as  that  upon  which  this  suit  is  founded. 
All  the  judges  of  this  court  have  expressed  their  regret*  at  the 
length  to  which  parol  evidence  has  been  permitted  to  go  in  Penn- 
sylvania^ to  affect  written  instruments,  and  their  determination  to 
go  no  further.  A  review,  however,  of  the  adjudged  cases,  will 
show  that  they  have  never  yet  gone  the  length  now  required. 
Wallace  v.  Baker,  1  Binn.  610  Church  v.  Church,  4  Yeates, 
280.  Thompson  v.  White,  1  Dull.  424.  Field  v.  Biddle,  1  Yeates, 
132.  M'Meen  v.  Owen,  1  Yeates,  138.  Litle  v.  Henderson,  2  Yeates^ 
298.  Dinkle  v.  Marshall,  3  Binn.  588.  Christ  v.  Diffinbach, 
\Serg.  4*  Ruwle,  464.  Barndoller  v.  Tate,  1  Serg.  4*  Rawle, 
l'>0.  Cozens  v.  Stevenson,  5  Serg.  4*  Rawle,  424.  Campbell  v. 
M'Clenachan^  6  Serg.  4'  Rawle,  171.  6  Serg.  4*  Rawle,  410.  7 
Serg.  4*  Rawle,  115.  The  case  of  Heagy  v.  Umberger,  10  Serg. 
4*  Rawle,  339,  bears  a  close  analogy  to  this.  There,  the  plaintiff 
sold  to  the  defendant  a  horse,  and  received  from  him  an  assign- 
ment of  a  single  bill,  to  be  taken  at  his  risk;  and  parol  evidence 
that,  at  the  time  of  the  execution  of  the  assignment,  the  assignor 
undertook  that  the  obligor  in  the  bill  should  be  good  for  the  mo- 
ney, was  rejected.  There  was  no  allegation  of  fraud,  and  the  action 
was  assumpsit. 

TILGHMAN,  C.  J.,  who  delivered  the  opinion  of  the  court,  after 
stating  the  case,  proceeded  as  follows: — 

It  is  very  true,  that  it  is  a  rule  of  law,  subject,  however,  to  ex- 
ceptions, that  a  writing  is  to  be  construed  according  to  its  own 
words,  without  resort  to  parol  evidence;  also,  that  where  there  is 
an  agreement  in  writing,  parol  evidence  of  the  same  agreement  is 
inadmissible.  But  the  evidence  offered  in  this  case  does  not  fall 
within  that  rule.  It  was  not  pretended,  that  there  was  any  thing 
wrong  in  the  single  bill,  or  that  any  alteration  whatever  should  be 
made  in  it.  The  object  of  the  evidence  was,  to  show  that  it  was 
subject  to  an  agreement  made  long  before  its  date.  If  that  agree- 
ment had  been  under  hand  and  seal,  I  presume  it  would  not  be 
contended,  that  this  single  bill  would  not  be  controlled  by  it..  The 
question  will  be,  then,  whether  an  agreement  of  that  kind  could 
not  have  been  made  by  parol  I  can  see  no  reason  why  it  should 
not.  The  special  matter  given  in  evidence,  under  the  plea  of  pay- 
ment with  leave,  &c.,  has  been  compared  to  a  bill  in  equity.  In 
Robinson  v.  Eldridge,  10  Serg.  4*  Rawle,  142,  it  was  said  by  the 
court,  to  be  in  nature  of  a  bill  in  equity,  and  if  the  defendant 
makes  out  a  case,  which  would  entitle  him  to  relief  in  equity,  he 
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shall  have  it  here.  In  that  case,  as  in  the  present,  the  defence 
consisted  of  a  number  of  facts  which  took  place  at  various  times, 
but  were  of  a  connected  nature,  and  all  tended  to  make  one  whole. 
The  counsel  for  the  plaintiff  relied  strongly  on  the  case  of  Heagy 
v.  Umberger,  10  Serg.  #  Rawle,  339.  There,  the  plaintiff  sold 
to  the  defendant  a  horse,  in  consideration  of  which,  he  received 
from  him  an  assignment  of  a  single  bill,  expressly  to  be  taken  at 
his  own  risk.  The  plaintiff  offered  parol  evidence,  that  at  the 
time  of  making  the  assignment,  the  defendant  asserted  and  under- 
took, that  the  obligor  in  the  assigned  bill  was  good  for  the  money; 
but  the  court  rejected  the  evidence.  We  may  perceive,  at  the  first 
glance,  the  difference  between  that  case,  and  the  one  before  us. 
There,  the  evidence  was  in  direct  contradiction  of  the  writing,  and 
no  fraud  was  alleged.  The  writing  declared,  that  the  assignor 
should  not  be  responsible, — the  evidence  went  to  prove  that  he 
should  be  responsible.  But  even  in  that  case,  if  the  assignor  of 
the  bill  had  known  that  the  drawer  was  insolvent,  an  action  would 
have  lain  against  him  for  the  deceit,  and  the  parol  evidence  would 
have  been  admitted  to  prove  it,  because  proof  of  the  deceit  would 
not  have  been  in  contradiction  of  the  writing.  If  a  bill  in  equity 
had  been  filed  by  the  defendants,  stating  the  facts  contained  in  the 
notice  of  special  matter,  and  the  facts  had  been  admitted,  can  it  be 
doubted  that  they  would  been  relieved.  The  Chancellor  would 
have  enjoined  the  bank  from  ever  bringing  suit  on  the  bill,  and  if 
the  facts  had  been  denied,  the  complainant  would  have  been  per- 
mitted to  prove  them  by  parol  evidence.  Could  any  thing  be 
more  fraudulent,  more  repugnant  to  equity  and  good  conscience, 
than  to  prosecute  an  action  on  this  bill  in  the  very  face  of  the  agree- 
ment under  which  it  was  given?  Most  of  the  cases  of  parol  evi- 
dence which  have  occurred  in  our  courts,  have  been  when  one  has 
been  induced  to  execute  a  writing,  in  consequence  of  something 
which  has  passed  immediately  prior  to  the  execution.  In  such 
cases  there  was  fraud,  and  parol  evidence  has  been  admitted  for 
the  purpose  of  altering  and  correcting  the  writing;  and  the  judges 
have  frequently  said,  that  the  evidence  was  to  be  confined  to  what 
took  place  at,  and  immediately  before  its  execution.  But  it  is  evi- 
dent that  this  rule  cannot  be  applied  to  cases  where  fraud  was 
committed,  not  by  any  thing  which  took  place  about  the  time  of 
the  execution  of  the  writing,  but  long  before.  We  decided  at 
the  last  May  Term,  at  Lancaster,  in  the  case  of  Stubbs,  Jldm., 
v.  King,*  that  when  the  vendor  of  a  tract  of  land  had  carried  the 
vendee  to  the  ground,  and  showed  him  false  boundaries,  some  time 
before  the  execution  of  his  deed  of  conveyance,  and  the  vendee 
had  afterwards  accepted  the  deed,  and  given  his  bond  for  the  pur- 
chase money,  parol  evidence  might  be  received  to  prove  the  fraud, 
in  an  action  brought  by  the  vendor  on  the  bond  of  the  vendee. 
Indeed,  there  are  innumerable  instances  where  fraud  must  be  tri- 

*  .3nte,  page  206. 
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umphant,  unless  you  are  permitted  to  trace  it  to  its  source,  and 
pursue  it  through  all  its  windings.  And  this  can  never  be  done, 
if  parol  evidence  is  excluded.  In  the  present  instance,  though  no 
fraud  might  have  been  originally  intended  by  the  officers  of  the 
bank,  yet  it  would  be  fraudulent  to  prosecute  an  action  under  the 
circumstances  stated  by  the  defendants,  all  of  which  we  must  pre- 
sume to  be  true,  because  they  offered  to  prove  them.  Whether 
they  could  have  proved  them,  or  will  be  able  to  do  so  on  another 
trial,  it  is  not  for  the  court  to  say,  or  even  to  conjecture.  All  that 
we  can  do,  is  to  give  fhe  defendants  an  opportunity  of  verifying 
.their  assertions.  I  am  of  opinion  that  the  evidence  ought  to  have 
been  admitted,  and  therefore  the  judgment  should  be  reversed, 
and  a  venire  de  novo  awarded. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


,  JUNE,  28,  1826.] 

HILL  against  WILLIAMS. 

IN    ERROR. 

Under  the  "  supplement  to  the  act  for  preventing-  clandestine  marriages,"  passed 
the  14th  of  February,  1729-30,  only  one  penalty  of  fifty  pounds  can  be  recovered 
against  a  justice  of  the  peace  for  joining  two  persons  in  marriage;  and,  if  the 
parent  of  one  party  lias  already  recovered  the  penalty,  no  action  can  be  main- 
tained for  it  by  the  parent  of  the  other  party. 

ERROR  to  the  Common  Pleas  of  Susquehanna  county. 

On  the  trial  of  this  cause,  in  the  court  below,  several  bills  of  ex- 
ceptions were  tendered  by  the  counsel  for  the  defendant  below,  the 
plaintiff  in  error,  to  the  opinion  of  the  court,  in  permitting  the 
plaintiff  to  amend  his  declaration,  in  the  rejection  of  testimony  of- 
fered by  the  defendant  below,  in  refusing  to  permit  the  defendant 
to  amend  his  pleas,  and  in  the  answer  given  to  a  question  of  law 
submitted  for  their  opinion,  by  the  counsel  for  the  defendant. 

The  questions  raised  by  the  record  were  argued  by  Conyngham 
and  Mallory  for  the  plaintiff  in  error,  and  by  Case  for  the  defend- 
ant in  error;  but  the  court  having  decided  one  point  only,  which 
is  fully  stated  and  explained  in  the  opinion  which  follows,  a  state- 
ment, either  of  the  circumstances  of  the  case,  or  the  arguments  of 
counsel,  would  be  superfluous. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  This  is  an  action  of  debt,  brought  by  John 
Williams,  the  plaintiff  below  and  defendant  in  error,  against  James 
*ft.  Hill,  a  justice  of  the  peace  for  the  county  of  Susquehanna,  for 
the  penalty  of  fifty  pounds,  for  marrying  his  son,  an  infant,  called 
Palmer  Williams,  to  a  certain  Electa  Nickerson,  without  the 
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knowledge  or  consent  of  the  plaintiff,  contrary  to  the  act  of  assem- 
bly, entitled,  "A  supplement  to  the  act  for  the  preventing  clan- 
destine marriages,"  passed  the  14th  of  February ',  1729-30,  1  Sm. 
L.  180.  The  fact  was,  that  both  Palmer  Williams  and  Electa 
Nickerson  were  infants  at  the  time  of  the  marriage;  and  before  the 
commencement  of  this  suit,  the  father  of  Electa  Nickerson  had 
brought  an  action  against  the  defendant,  and  recovered  of  him  the 
penalty  of  fifty  pounds;  so  that  the  question  is,  whether,  under  the 
act  of  assembly,  the  defendant  is  liable  to  two  penalties  of  fifty 
pounds.  By  the  original  act,  passed  in  the  year  1700,  1  Sm.  L. 
21,  to  which  the  act  which  inflicts  the  penalty  of  fifty  pounds  is  a 
supplement,  if  any  person  should  presume  to  marry»  or  be  a  wit- 
ness to  any  marriage,  without  a  previous  publication  of  the  intent 
to  marry,  the  person  married  was  subject  to  a  forfeiture  of  twenty 
pounds,  to  the  proprietary  and  governor,  and  every  witness  pre- 
sent at  such  marriage,  to  a  forfeiture  of  five  pounds,  and  to  da- 
mages to  the  party  grieved,  to  be  recovered  in  any  court  of  record. 
The  supplement  recites,  that  the  original  act  "had  been  very  much 
eluded,  by  reason  that  no  proper  penalty  is,  by  the  said  law,  im- 
posed on  the  justice  of  peace,  or  other  persons,  marrying,  or  join- 
ing in  marriage  any  persons,  contrary  to  the  intent  and  meaning 
of  the  said  act"  The  first  section  enacts,  that  no  justice  shall  sign 
his  name  to  the  publication  of  any  marriage,  unless  at  least  one  of 
the  persons  intended  to  be  married,  lives  in  the  county  where  the 
justice  dwells,  "and  unless  such  justice  shall  likewise  have  first 
produced  to  him,  a  certificate  of  the  consent  of  the  parent  or  pa- 
rents, guardian  or  guardians,  master  or  mistress  of  the  persons 
whose  names  or  banns  are  to  be  so  published,  if  either  of  the  par- 
ties be  under  the  age  of  twenty-one  years,  or  under  the  tuition  of 
their  parents,  or  be  indented  servants."  And,  by  the  second  sec- 
tion, "  if  any  justice  of  the  peace  shall  take  upon  him  to  join 
in  marriage  any  person  or  persons,  or  if  any  justice  of  the 
peace  shall  be  present  at,  and  subscribe  his  name  as  a  witness 
to  any  marriage,  without  such  publication  being  first  made  as 
aforesaid,  every  justice  of  the  peace  so  offending  shall,  for  every 
such  offence,  forfeit  the  sum  of  fifty  pounds,  to  be  recovered  in 
any  court  of  record,  by  the  person  or  persons  grieved,  if  they 
will  sue  for  the  same."  The  third  section  contains  a  proviso,  in 
the  case  of  persons  who  shall  be  married  according  to  the  ceremo- 
nies of  the  religious  societies  to  which  they  belong,  not  affecting 
the  present  question.  It  appears  to  me,  that  the  act  of  the  justice 
in  marrying  an}7  persons,  or  signing  his  name  to  the  publication  of 
their  names,  contrary  to  the  provisions  of  the  law,  is  the  offence 
on  which  the  penalty  is  inflicted,  and  that  this  is  but  one  offence, 
although  two  persons  are  joined  in  marriage,  and  the  parents  of 
each  party  may  be  grieved  by  it.  The  object  of  the  law  was  not 
so  much  to  make  a  compensation  to  the  injured  parents,  (for  in 
many  cases  fifty  pounds  would  be  no  compensation,)  as  to  deter 
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all  persons  from  being  accessary  to  these  clandestine  marriages. 
For  this  purpose  a  certain  penalty  was  thought  to  be  the  best  re- 
medy, and  a  penalty  in  money  being  inflicted,  no  person  was  so 
proper  to  receive  it  as  the  party  grieved,  if  he  thought  it  advisa- 
ble to  sue  for  it.  But,  if  he  declined  suing  for  the  penalty,  I 
see  nothing  to  hinder  him  from  suing  for  damages  under  the  ori- 
ginal act.  Penal  laws  should  be  held  to  a  strict  construction,  and 
it  certainly  would  require  very  clear  expressions  to  double  the  pe- 
nalty. The  argument  in  favour  of  a  double  penalty,  is  founded  on 
the  expressions  in  the  second  section,  "he  shall  forfeit  the  sum  of 
fifty  pounds,  to  be  recovered  by  the  person  or  persons  grieved." 
But  what  is  to  be  recovered?  The  sum  of  fifty  pounds,  and  no 
more,  for  no  other  sum  is  mentioned.  The  word  "persons"  is 
often  applicable  to  one  party.  For  instance,  a  minor  may  have 
several  guardians,  or  several  masters  who  are  in  partnership.  In 
such  cases,  all  the  guardians,  or  both  the  masters,  may  bring  suit 
as  one  party.  But  if  the  word  persons  is  applied  to  a  case  like 
the  present,  where  the  parents  of  both  man  and  woman  are  grieved 
by  the  marriage,  it  is  much  more  reasonable  to  say  that  both  may 
join  in  the  action  and  share  the  penalty,  than  that  the  justice  shall 
pay  one  hundred  pounds,  where  the  law  has  said  that  he  shall  pay 
fifty  pounds.  In  the  case  of  Jones  v.  Estis,  2  Johns.  379,  it  is 
said,  that  a  penalty  cannot  be  raised  by  implication,  but  must  be 
expressly  created  and  imposed.  And,  in  another  case,  Washburn 
qui  tarn  v.  M'Elroy,  the  strong  inclination  of  the  Supreme  Court 
of  New  York  against  multiplying  penalties,  is  manifested.  It  was 
enacted,  by  a  statute  of  New  York,  that  if  any  person  shall  sell 
spirituous  liquors  by  retail,  without  a  license,  or  if  any  person 
shall  sell,  &c.,  to  be  drunk  at  his  house,  without  having  entered 
into  a  recognizance,  (such  as  is  prescribed)  every  person  who  shall 
be  guilty  of  either  of  the  offences  aforesaid,  shall,  for  each  offence, 
forfeit  twenty-five  dollars.  It  was  held,  that  only  one  penalty  of 
twenty-five  dollars  could  be  incurred  for  each  of  these  two  of- 
fences, although  it  was  proved  that  the  offender  had  sold  spirituous 
liquors  to  five  several  persons,  at  several  times.  But  my  opinion, 
in  the  present  case,  is  not  founded  so  much  on  authorities,  as  on 
the  intent  of  the  act  of  assembly,  which,  after  all,  must  govern  us. 
The  joining  two  persons  in  matrimony  is  but  one  act,  and  one  of- 
fence, on  which  only  one  penalty  of  fifty  pounds  was  intended  to 
be  imposed.  The  judgment  of  the  Court  of  Common  Pleas,  there- 
fore, which  was  in  favour  of  the  plaintiff,  was  erroneous  and  should 
be  reversed. 

Judgment  reversed. 


VOL.  xiv.  2  O 
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JACKSON  against  CRAWFORD. 

IN  ERROR. 

B.  being  indebted  to  C.,  and  J.  to  B.,  and  J.  having  a  judgment  against  L.,  an  ar- 
rangement was  made  between  C.,  B.,  and  J.,  in  pursuance  of  which  J.  assigned 
his  judgment  against  L.  to  C.,  and  B.  delivered  up  to  J.  one  of  his  bonds  to  him, 
and  indorsed  a  receipt  on  another  of  his  bonds  for  a  sum  amounting  to  the  dif- 
ference between  the  bond  delivered  up,  and  the  judgment  against  L.,  assigned 
by  J.  to  C.  ;  J.  having  refused  to  assign  the  judgment,  unless  this  was  done. 
There  was  no  written  guarantee  of  the  assigned  judgment,  nor  any  express  pro- 
mise by  J.,  either  to  B.  or  to  C.,  that,  in  case  the  money  could  not  be  recovered 
from  L.,  he  would  be  responsible.  L.  proved  insolvent,  in  consequence  of  which 
C.  brought  suit  against  J.  Held,  that  the  law  raised  no  duty  from  J.  to  C.,  by 
which  the  suit  could  be  supported. 

THIS  was  an  action  on  the  case,  brought  in  the  Court  of  Com- 
mon Pleas  of  Huntingdon  county,  by  John  Crawford,  the  de- 
fendant in  error,  against  William  Jackson,  the  plaintiff  in  error, 
who  was  defendant  below.  It  appeared,  by  the  evidence  attached 
to  the  record,  that  Crawford  had  a  debt  due  to  him  from  a  cer- 
tain John  Beatty,  to  whom  a  debt  was  due  from  the  defendant 
Jackson,  who  had  obtained  a  judgment  against  Gershom  Lambert. 
An  arrangement  was  made  between  Crawford,  Beatty  \  and  Jack- 
son, in  pursuance  of  which  Jackson  assigned  his  judgment  against 
Lambert,  to  Crawford,  and  Beatty  delivered  up  to  Jackson  one 
of  his  bonds  to  him,  and  indorsed  a  receipt  on  another  of  his  bonds 
for  a  sum  amounting  to  the  difference  between  the  bond  delivered 
up,  and  the  judgment  against  Lambert  assigned  by  Jackson  to 
Crawford.  There  was  no  guarantee  of  the  assigned  bond,  in  the 
written  assignment,  and  so  the  President  of  the  Court  of  Com- 
mon Pleas  instructed  the  jury.  Neither  was  there  any  express 
promise  of  Jackson,  either  to  Beatty,  or  to  Crawford,  that  in 
case  the  money  should  not  be  recovered  against  Lambert,  he  would 
be  responsible.  Lambert  proved  insolvent,  in  consequence  of 
which  Crawford  brought  this  suit  against  Jackson.  The  charge 
of  the  President  of  the  Court  of  Common  Pleas,  which  was  ex- 
cepted  to  by  the  counsel  for  the  defendant,  contained  the  following 
paragraph:  — 

"There  is  another  point  of  view,  in  which  this  case  has  been 
presented.  Beatty  had  Jacksorfs  bonds.  Crawford  procured 
Beatty  to  deliver  up  one  bond,  and  put  a  receipt  on  another,  — 
this  in  Jackson's  presence;  —  nay,  he  agreed  to  it,  —  and  more,  he 
would  not  transfer  the  judgment  until  this  was  done.  Does  this 
raise  a  duty  from  Jackson  to  Crawford,  which  would  support  a 
suit,  without  an  express  promise?  —  *flnd,  in  the  opinion  of  the 
court,  it  does." 

Smith  and  Potter,  for  the  plaintiff  in  error. 

Blanchard  and  Hale,  for  the  defendant  in  error. 
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The  opinion  of  the  court  was  delivered  by 
Tir.riHTVTAv.  C.  J.    It.  was  hard  on  CJrmnfctrd 


,  C.  J.  It  was  hard  on  Crawford  to  lose  his  debt,  and 
therefore  the  court  was  naturally  inclined  to  favour  him.  I  feel 
the  same  disposition  myself,  but  am  restrained  by  the  old  adage, 
that  from  hard  cases  spring  bad  precedents.  If  Jackson  had  been 
indebted  to  Crawford,  when  he  assigned  him  the  judgment  against 
Lambert,  I  should  agree  that  the  assignment  of  the  judgment 
would  be  no  satisfaction  of  the  pre-existing  debt,  unless  it  was  so 
understood  by  the  parties.  But  here  was  no  antecedent  debt.  The 
arrangement  between  Crawford,  Beatty,  and  Jackson  was  all  one 
transaction,  of  which  the  assignment  of  ihe  judgment  against  Lam- 
bert formed  a  part.  Jackson  was  no  way  implicated  in  the  debt 
due  from  Beatty  to  Crawford.  He  assigned  his  judgment  against 
Lambert,  for  which  he  received  value  by  the  extinguishment  of 
his  own  debt  to  Beatty.  And  Crawford,  if  he  released  Beatty, 
of  which  I  am  not  informed,  received  value  by  the  assignment  of 
Jackson's  judgment  against  Lambert.  For  any  thing  that  appears, 
he  was  satisfied  with  this  assignment,  for  better  for  worse,  since 
he  asked  no  guarantee,  or  promise  of  any  kind  from  Jackson.  It 
seems  to  have  been  the  opinion  of  the  Court  of  Common  Pleas,  that 
previous  to  the  assignment  of  the  judgment,  Jackson  had  put  him- 
self in  the  place  of  Beatty,  and  promised  the  payment  of  his  debt 
to  Crawford.  Had  this  been  so,  the  charge  would  have  been 
correct.  But  it  is  not  pretended,  that  he  did  this  expressly,  and  I 
cannot  perceive  on  what  ground  the  law  should  imply  it.  It  is 
stated  that  Jackson  refused  to  make  the  assignment,  until  Beatty 
discharged  him.  But  this  he  might  well  do,  without  taking  upon 
himself  the  payment  of  Beatty's  debt.  Crawford  procured  a  dis- 
charge of  Jackson's  debt  to  Beatty,  in  consideration  whereof, 
Jackson  assigned  to  him  his  judgment  against  Lambert.  This  as- 
signment was  made  in  writing,  and  as  the  writing  contained  no 
guarantee,  and  there  is  not  said  to  be  any  evidence  of  an  express 
promise,  I  am  of  opinion  that  the  law  raised  no  duty  from  Jackson 
to  Crawford.  This  case  was  before  us  on  a  writ  of  error  once  be- 
fore. I  have  examined  the  opinion  then  given,  and  it  really  does 
appear  to  me,  that  the  point  now  in  question  was  decided  in  favour 
of  the  defendant.*  I  am  of  opinion,  therefore,  that  the  judgment 
should  be  reversed,  and  a  venire  de  novo  awarded. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 

*  See  12  Serg.  &  Rawle,  165. 
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IRVINE  and  others  against  KEAN. 

IN  ERROR. 

It  is  good  cause  of  challenge  to  a  juror,  that  he  objects  himself  to  being  sworn, 
because  he  had  heard  all  the  evidence  at  a  former  trial  of  the  cause,  and  had 
made  up  and  expressed  his  opinion  on  the  facts  then  given  in  evidence,  but  says, 
that  his  mind  is  always  open  to  conviction  on  another  state  of  facts. 

WRIT  of  error  to  the  Court  of  Common  Pleas  of  Centre  county, 
in  an  action  brought  by  the  plaintiffs  in  error  against  the  defendant 
in  error. 

Blanchard  and  Hale*  for  the  plaintiffs  in  error,  cited,  in  refer- 
ence to  the  question  decided  by  this  court,  1  Johns.  316.  M'Cor- 
kle  v.  Binns,  5  Sinn.  351.  Co.  Lift.  157,  b.  Bull.  N.  P.  307. 

Potter,  contra,  cited,  1  Trials  per  Pais,  189.  Hawk.  Ch.  43, 
sect.  28,  29.  3  Bac.  Ah.  758.  1  Burr's  Trial,  44,  419,  420.  1 
Chitty's  Crim.  Law,  441.  8  Johns.  445. 

PER  CUR-.AM.  There  is  but  one  exception  in  this  case  which  ap- 
pears to  the  court  to  be  of  any  weight.  The  admission  of  Jacob 
Cramar  as  a  witness  was  right,  and  the  charge  of  the  President 
of  the  Court  of  Common  Pleas,  to  the  jury,  was  correct.  But  the 
plaintiffs  challenged  Francis  MiEwen,  a  juror,  who  being  called, 
objected  himself  to  being  sworn,  "  because  he  had  heard  all  the 
evidence  at  the  former  trial,  and  had  made  up  and  expressed  his 
opinion  on  the  facts  then  given  in  evidence,  but  said,  that  his 
mind  was  always  open  to  conviction,  on  another  state  of  facts." 
The  court  overruled  the  challenge.  This  juror,  if  he  had  been  on 
the  former  jury,  would  have  been  liable  to  a  challenge,  yet,  in 
that  case,  his  mind  might  have  been  open  to  conviction,  if  differ- 
ent evidence  had  been  given  on  the  second  trial.  But  the  law 
presumes  that  a  man  who  has  once  made  up  his  mind,  especially  if 
he  has  delivered  it  to  others,  will  not  be  perfectly  impartial.  The 
presumption  is  a  safe  one,  and  generally  accords  with  the  truth. 
In  the  present  case,  it  was  impossible  to  say,  whether  any  new 
evidence  would  be  given;  and  therefore,  from  the  juror's  own  ac- 
count of  the  state  of  his  mind,  it  would  have  been  hazardous  to 
permit  him  to  be  sworn.  It  is  objected,  that  if  this  rule  prevails, 
it  "ill  he  difficult  to  procure  a  jury  in  any  case  which  has  been 
the  subject  of  much  conversation,  because  every  man  forms  some 
opinion  upon  the  state  of  facts  which  he  has  heard.  It  is  very 
true,  that  men  generally  form  an  opinion  upon  the  case  as  it  has 
come  to  their  knowledge;  but,  when  that  knowledge  is  derived 
from  common  report,  any  sensible  man  knows  the  uncertainty  of 
such  reports,  and  keeps  his  mind  open  to  a  change  of  opinion  when 
the  whole  truth  shall  be  ascertained.  Upon  this  principle,  it  was 
held  by  the  Supreme  Court  of  New  York,  8  Johns.  445,  to  be  no 
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cause  for  challenge,  that  the  juror  had  said,  "  if  the  report  of  the 
neighbours  was  true,  the  defendant  was  in  the  wrong."  The  case 
before  us  is  very  different,  where  there  had  been  a  former  trial,  in 
which  it  must  be  supposed  that  all  the  evidence  in  the  power  of 
the  parties  had  been  produced.  On  the  trial  of  Aaron  Burr,  Chief 
Justice  MARSHALL  laid  down  the  rule,  "that  to  have  made  up  and 
delivered  an  opinion,  that  the  prisoner  entertained  the  treasonable 
designs  with  which  he  was  charged,  and  that  he  retained  those  de- 
signs and  was  prosecuting  them,  when  the  act  charged  in  the  in- 
dictment was  alleged  to  have  been  committed,  was  good  cause  of 
challenge."  (1  Burr's  Trial,  419,  420.)  It  is  the  opinion  of  the 
court,  that  after  the  impression  made  on  the  mind  of  M'Ewen,  by 
the  first  trial,  there  was  danger  of  his  no  longer  being  perfectly 
impartial;  and  it  being  altogether  uncertain  whether  the  state  of 
the  facts  would  be  altered  on  the  second  trial,  the  plaintiff's  chal- 
lenge ought  to  have  been  allowed.  The  judgment  is  therefore  to 
be  reversed,  and  a  venire  de  novo  awarded. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


,  JUNE  28, 1826.] 

FREDERICK  against  CAMPBELL. 

IN  ERROR. 

In  an  action  on  a  bond  given  for  the  price  of  a  tract  of  land,  which  by  articles  of 
agreement  the  plaintiff  had  contracted  to  sell  to  the  defendant,  and  was  said 
to  contain  two  hundred  and  twenty-five  acres,  and  for  which  a  deed  was  after- 
wards executed,  conveying  the  tract  by  metes  and  bounds,  and  calling  it  two  hun- 
dred and  twenty-five  acres,  but  it  turned  out  to  be  deficient  in  quantity,  the.de- 
iendant  may  prove,  that,  at  the  execution  of  the  articles  of  agreement,  the  plain- 
tiff asserted  that  the  tract  would  be  found  to  contain  two  hundred  and  twenty- 
five  acres,  and  called  on  the  bystanders  to  witness  that  he  would  make  his  as- 
sertion good. 

If  to  the  proposition,  that  parties  are  bound  by  their  own  construction  of  a  contract 
at  the  time  it  is  finally  executed,  the  court  answer,  that  the  proposition  is  gene- 
rally true,  but  that  fraud  is  alleged,  and,  if  found  by  the  jury,  the  written  evi- 
dence in  relation  to  the  contract  is  not  conclusive,  it  is  not  error. 

Nicholas  Frederick,  the  plaintiff  in  error,  brought  this  action 
of  debt  in  the  Court  of  Common  Pleas  of  Mifflin  county,  against 
John  Campbell,  the  defendant  in  error,  upon  a  bond  given  by  the 
latter  to  the  former,  dated  the  3d  of  April,  1812,  conditioned  for 
the  payment  of  two  hundred  pounds  on  the  1st  of  April,  1817. 
The  consideration  of  this  bond  was  part  of  the  purchase  money  of 
a  tract  of  land,  which  Frederick,  by  an  article  of  agreement,  bear- 
ing date  the  28th  of  November,  1811,  had  contracted  to  sell  to 
Campbell,  for  the  sum  of  one  thousand  six  hundred  pounds,  and 
which  was  stated  in  the  article  to  contain  two  hundred  and  twen- 
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ty-five  acres  and  allowance.  In  pursuance  of  this  agreement,  a 
deed  by  Frederick  and  wife  to  Campbell  was  executed  on  the  2d 
of  April,  1812,  which  described  the  tract  by  metes  and  bounds, 
and  as  containing  two  hundred  and  twenty-five  acres,  and  allow- 
ance of  six  per  cent,  for  roads,  be  the  same  more  or  less.  On  a 
survey  being  made,  it  turned  out  that  the  whole  tract  contained 
but  two  hundred  and  five  acres  and  fifty-five  perches. 

In  the  course  of  the  trial  the  defendant  offered  to  prove,  by  the 
testimony  of  a  witness,  that  at  the  execution  of  the  article  of 
agreement,  Frederick  said  there  were  two  hundred  and  twenty- 
five  acres  in  the  tract;  that  he  engaged  to  get  it  surveyed;  that  he 
obligated  himself  verbally  that  there  was  that  quantity,  and  called 
on  the  witness  to  attest  his  declaration.  To  this  evidence  the  coun- 
sel for  the  plaintiff  objected.  The  court  admitted  the  evidence, 
and  an  exception  was  taken  to  their  opinion. 

The  witness  proved  the  facts  offered  in  evidence,  and  added  that 
he  thought,  though  he  would  not  speak  with  certainty  on  the  sub- 
ject, that  at  the  execution  of  the  deed,  as  well  as  at  the  execution 
of  the  article  of  agreement,  a  survey  of  the  tract  was  spoken  of. 

After  the  charge  to  the  jury  had  been  delivered,  the  counsel  for 
the  plaintiff  propounded  to  the  court,  for  their  opinion,  several  pro- 
positions, and  excepted  to  the  opinion  given  upon  the  third  pro- 
position. 

This  proposition  was  as  follows:  "  In  the  absence  of  all  fraud, 
the  parties  are  bound  by  their  own  construction,  which  they  put 
upon  their  own  contract,  at  the  time  it  was  finally  executed;  as  was 
done  in  this  case,  by  executing  and  accepting  the  deed,  bonds,  and 
mortgage." 

The  answer  of  the  COURT  was  in  these  words:  "These  points  are 
proposed,  with  singular  want  of  point.  They  are  all  abstract  pro- 
positions, applicable  to  this  case,  if  there  were  nothing  before  the 
jury  but  the  writings.  This  cause  does  not  depend  on  the  writings 
alone,  but  on  them  and  the  parol  evidence.  The  above  proposition 
is  generally  true;  but  fraud  is  alleged  here,  in  more  than  one  re- 
spect, and,  if  found  by  the  jury,  then  the  deed  and  bonds  and  mort- 
gage, are  not  conclusive." 

jjlytheand  Hale,  for  the  plaintiff  in  error,  contended,  that  there 
was  error  in  admitting  parol  evidence  of  what  passed  at  the  exe- 
cution of  the  articles  of  agreement,  in  pursuance  of  which  the  plain- 
tiff afterwards  gave  a  deed  for  the  land  to  th'e  defendant.  This  they 
considered  as  contrary  to  the  opinion  of  the  Supreme  Court,  when 
this  cause  was  before  them,  and  the  judgment  reversed,  at  June 
Term,  1825.  Judge  DUNCAN,  in  delivering  the  opinion  of  the 
court,  then  said,  he  would  confine  the  parol  evidence  to  the  time 
of  the  execution  of  the  deed  of  conveyance  and  the  bonds  *  The 
deed  being  the  consummation  of  the  agreement,  the  previous  arti- 


*  See  13  Serg.  &  Rav>le,  136. 
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cles  were  merged  in  the  conveyance.  Crotzer  v.  Russel,  Executor^ 
9  Serg.  8f  JRawle,  78.  Share  v.  Andersons  Executors,  7  Serg.  fy 
Rawle,  43.  10  Johns.  297. 

2.  The  court  erred  in  leaving  it  to  the  jury  to  decide,  according 
to  the  agreement  of  the  parties  appearing  by  the  writings  and  the 
parol  evidence,  although  there  might  be  no  fraud  in  the  plaintiff. 

Pofter,  for  the  defendant  in  error.  Parol  evidence  of  what 
passed  at  the  execution  of  the  articles  of  agreement,  was  given  at  a 
former  trial  of  this  cause  and  exception  taken,  and  the  judgment 
was  not  reversed  on  that  exception.  The  evidence  was  proper  to 
show  that  the  plaintiff  had  always  asserted,  that  there  were  twenty 
acres  more  than  there  actually  were,  in  consequence  of  which  the 
defendant  accepted  a  deed  and  gave  his  bonds  for  the  price  of  twen- 
ty acres  more  than  he  obtained.  The  case  of  Share  v.  Anderson 
is  not  to  the  point.  There  was,  in  that  case,  no  allegation  of  fraud; 
but,  in  the  case  under  consideration,  the  fraud  of  the  plaintiff  was 
the  ground  on  which  the  defendant  relied.  The  misrepresentation 
of  the  plaintiff,  who  knew  the  real  quantity,  was  a  fraud;  and  evi- 
dence of  this  misrepresentation,  previous  both  to  the  execution  of 
the  articles  of  agreement  and  the  deed  of  conveyance,  was  there- 
fore admissible. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  J.  The  plaintiff  relies  on  two  points, — that  the  court 
erred  in  admitting  evidence  of  what  passed  at  the  execution  of  the 
articles,  and  in  their  direction  on  the  third  point,  proposed  at  the 
trial. 

It  is  said  that  no  antecedent  proposition  ought  to  have  been  ad- 
mitted to  vary  or  explain  the  conveyance  which  was  the  final  ac- 
complishment of  the  intention  of  the  parties;  and  it  cannot  be 
denied  that  if  the  evidence  had  been  offered  for  that  purpose,  it 
would  have  been  incompetent.  But  the  consideration  of  the  bond 
on  which  suit  is  brought,  is  the  price  of  a  tract  of  land  which  turns 
out  to  be  deficient  in  quantity;  and  it  is  alleged  that  the  defendant 
was  drawn  into  the  purchase  by  a  misrepresentation  of  that  mate- 
rial fact.  He  was  admitted  to  prove,  that  at  the  execution  of  the 
articles,  (and,  as  the  witness  thinks,  at  the  execution  of  the  con- 
veyance,) the  plaintiff  asserted  that  the  tract  would  be  found  to 
contain  two  hundred  and  twenty-five  acres,  and  called  on  the  by- 
standers to  bear  witness  that  he  would  make  his  assertion  good. 
It  is  immaterial  that  he  may  not  have  known  this  to  be  false:  if  he 
affirmed  what  he  did  not  know  to  be  true,  he  was  guilty  of  a  fraud, 
which  is  a  distinct  head  of  equitable  relief.  The  tendency  of  the 
assertion  was  to  prevent  the  defendant  from  having  the  quantity 
ascertained  by  a  survey,  which  he  might  otherwise  have  done;  and 
if  he  in  fact  reposed  on  the  representation  of  the  plaintiff,  it  is  ob- 
vious that  he  has  suffered  an  injury  which  ought  to  be  compensated 
by  a  deduction  from  his  bond.  But  how  is  a  party  to  show  that 


296  SUPREME  COURT  \_Sunbury, 

(Frederick  v.  Campbell.) 

a  deception  has  been  practised  in  the  beginning  of  a  transaction, 
and  the  delusion  kept  up  through  the  whole  course  of  it,  but  by 
showing  the  circumstances  in  the  order  in  which  they  occurred? 
On  principles  of  reason,  the  competency  of  the  evidence  is  plain, 
and  it  is  beside  sustained  by  the  decision  of  this  court  in  Slubbs  v. 
King,  recently  decided  at  Lancaster.* 

The  objection  to  the  charge — ttyjt  the  jury  were  left  to  decide 
according  to  the  contract,  as  it  should  appear  by  the  writings  and 
parol  evidence,  though  they  should  be  of  opinion  that  no  fraud 
was  proved— is  founded  on  an  assumption  of  what  is  not  true  in 
fact.  The  counsel  prayed  the  court  to  charge,  that,  in  the  absence 
of  fraud,  the  parties  would  be  bound  by  the  construction  which 
they  gave  the  contract  when  it  was  consummated;  and  the  jury 
were  directed  that  the  proposition,  although  true  in  the  abstract, 
was  inapplicable  to  the  state  of  the  case  as  it  appeared  on  the  evi- 
dence, fraud  being  alleged  in  more  respects  than  one.  In  truth, 
the  defence  was  put  exclusively  on  the  existence  of  fraud,  without 
which  it  was  not  pretended  that  it  could  be  made  out.  A  party  is 
not  entitled  to  the  direction  of  the  court,  on  any  point  that  does 
not  necessarily  arise  out  of  a  state  of  facts  which  the  evidence  may 
produce.  But  here  the  plaintiff  actually  had  an  expression  of  the 
court's  opinion  in  favour  of  his  abstract  position;  and  it  was  there- 
fore indispensable  to  instruct  the  jury,  that  it  was  irrelevant  to  any 
facts  that  might  result  from  the  evidence;  and  in  this  also  there 
was  no  error. 

Judgment  affirmed. 


,  JUNE  28, 1826.] 

M 'DO WELL  and  another  against  COOPER  and  others, 
Administrators  of  MITCHELL. 

IN  ERROR. 

The  vendee  of  a  tract  of  land,  to  whom  a  deed  has  been  executed,  and  who  has 
given  a  bond  and  mortgage  for  the  purchase  money,  is  presumed,  in  the  absence 
of  evidence  to  the  contrary,  to  have  accepted  the  deed;  and,  in  an  action  on  the 
bond,  lie  is  not  entitled  to  an  abatement,  on  account  of  a  small  deficiency  after- 
wards discovered  in  the  quantity  of  land  conveyed. 

ON  a  writ  of  error  to  the  Court  of  Common  Pleas  of  Mijjlin 
county,  it  appeared  that  this  was  an  amicable  action  of  debt,  in 
which  John  McDowell  and  Robert  McClelland  were  plaintiffs, 
and  Robert  Cooper,  James  Chriswell,  and  David  Mitchell,  ad- 
ministrators of  William  Mitchell,  deceased,  defendants,  to  reco- 
ver the  balance  due  upon  a  bond  given  by  the  defendants'  in- 

*  Ante,  page  206. 
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testate  to  the  plaintiffs^  dated  the  29th  of  March,  181?,  and  (.or-- 
ditioned  for  the  payment  of  six  hundred  and  forty-five  dollars  ras-; 
fifty  cents,  on  th-s  1st  of  *#prz7,  1818. 

This  bond  was  given  for  part  of  the  price  of  a  tract  of  land, 
which  the  plaintiffs,  by  articles  of  agreement,  dated  the  19th  of 
February ',  1812,  contracted  to  convey  to  the  said  William  Mit- 
chell, and  which  was  described  as  containing  four  hundred  and 
twenty-nine  acres  and  ninety-nine  perches.  On  the  29th  of  March, 
1813,  a  deed  was  executed  by  the  vendors,  conveying  the  premises 
contracted  for,  by  courses  and  distances,  and  describing  them  as 
containing  the  same  number  of  acres  as  were  mentioned  in  the  ar- 
ticles of  agreement.  Bonds  for  the  purchase  money,  together  with 
a  mortgage,  were  on  the  same  day  given  to  the  vendors  by  the 
vendee,  to  whom  the  deed  was  delivered,  for  the  purpose  of  being 
recorded.  It  was  recorded  on  the  same  day.  The  title  papers 
were  afterwards  given  to  McClelland,  to  enable  him  to  obtain  a 
patent  in  the  name  of  Mitchell,  and  a  patent  was  obtained  on  the 
15th  of  December,  1815.  It  did  not  appear  that  either  Mitchell 
or  his  representatives  had  ever  been  in  possession  of  the  patent; 
but  it  was  proved,  that  Mitchell  had  often  said,  that  he  would  not 
lift  the  papers  until  all  the  money  was  paid;  and  when  they  were 
offered  to  him  he  said,  that  he  believed  they  were  as  safe  in  M'Clel- 
land's  hands  as  in  his  own. 

On  a  survey  being  made,  on  the  15th  and  16th  of  December, 
1819,  in  pursuance  of  the  directions  of  an  inquest,  on  a  writ  of 
partition  between  this  and  other  lands,  it  was  discovered  that  the 
tract  conveyed  by  the  deed  of  the  29th  of  March,  1813,  contained 
only  four  hundred  and  twenty  acres  and  one  hundred  and  thirty- 
seven  perches;  and,  on  this  ground,  the  defendants  claimed  an 
abatement  from  the  bond  upon  which  this  suit  was  brought,  in  pro- 
portion to  the  deficiency  in  the  quantity  of  land  conveyed  to  their 
intestate. 

The  President  of  the  Court  of  Common  Pleas,  charged  the  jury 
as  follows: — 

"As  you  have  heard  that  this  cause  was  tried  before,  and  the 
opinion  of  the  Supreme  Court  has  been  read,  I  shall  only  tell  you, 
that  the  opinion  of  the  Supreme  Court  is  conclusive  on  this  court 
and  you.  This,  however,  is  only  the  case  where  the  facts  are  the 
same.  It  is  alleged,  that  they  are  different  here  from  what  ap- 
peared to  the  Supreme  Court.  There  was  no  return  of  survey  in 
the  office,  at  the  time  of  the  sale,  embracing  exactly  the  land  sold. 
There  was  of  one  tract;  but  of  part  of  the  other,  the  return  appears 
to  have  been  made  in  November,  1815. 

"  There  was  no  patent  when  the  deed  was  made,  nor  for  two 
and  a  half  years  afterwards.  The  deed  and  patent,  to  this  hour, 
are  in  possession  of  the  plaintiffs.  The  defendant  gave  his  bonds 
and  mortgage.  Why  he  did  not  first  accept  the  deed  and  then  the 
patent,  the  parties  differ.  [His  Honour  here  read  the  evidence.] 
.  XIY.  2  P 
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"Two  cases  in  the  Supreme  Court,  Crotzer  v.  Russell,  (9  Serg. 
#  Rawle,  78,)  and  this  case,  (13  Serg.  8?  Rawle,  143,)  settle  the 
law  in  one  respect.  But  if  you  believe  that  Mitchell  was  never 
satisfied;  that  he  would  not  and  did  not  accept  these  papers,  because 
something  was  still  remaining  to  be  done,  it  leaves  the  articles  in 
full  force;  and,  if  you  believe  Robinson,  there  is  a  deficiency  of 
eight  acres,  for  which  the  defendant  is  to  have  an  allowance.  But 
if  you  believe  the  deed  was  in  effect  received  at  the  time  the  bonds 
were  given,  and  both  parties  then  considered  all  settled,  the  mat- 
ter ought  not  to  be  opened." 

The  counsel  for  the  plaintiffs  excepted  to  the  opinion  of  the 
court. 

Hale,  for  the  plaintiffs  in  error,  observed,  that  the  judgment  in 
this  case  had  been  reversed  by  the  Supreme  Court,  and  a  venire 
de  novo  awarded.  The  same,  or  nearly  the  same  evidence,  had 
been  given  on  the  second  trial,  and  the  cause  has  come  up  again. 
The  court  below  ought  to  have  charged  the  jury  according  to  the 
opinion  of  the  Supreme  Court;  instead  of  which,  they  erroneously 
left  it  to  the  jury  to  decide,  whether  Mitchell  had  accepted  the 
conveyance  from  the  plaintiffs,  notwithstanding  he  gave  them  his 
bonds,  accompanied  by  a  mortgage.  The  court,  moreover,  charged 
positively,  that,  if  the  jury  believed  Robinson,  who  proved  that 
the  land  fell  short  eight  acres,  the  defendants  were  entitled  to  an 
allowance  for  the  price  of  the  eight  acres. 

Potter,  for  the  defendants  in  error,  contended,  that  the  court 
below  did  not  go  in  opposition  to  the  opinion  of  this  court.  The 
judge  told  the  jury,  that  if  Mitchell  accepted  the  deed  from  the 
plaintiffs,  and  the  parties  considered  the  transaction  as  settled,  the 
plaintiffs  were  entitled  to  recover.  But  the  defendants  contended 
that  the  deed  was  not  accepted,  but  retained  by  the  plaintiffs  in 
order  to  procure  a  patent;  and,  until  the  patent  was  obtained,  the 
business  was  not  closed.  The  defendants  gave  some  evidence 
that  the  deed  was  not  accepted,  and  whether  it  was  or  not  the  jury 
were  the  proper  persons  to  decide.  The  deed  was  made  to  Mit- 
chell, in  order  that  a  patent  might  be  taken  out  in  his  name.  The 
fact  of  acceptance  was  fairly  submitted  to  the  jury,  and  they  have 
found  for  the  defendants. 

The  opinion  of  the  court  was  delivered  by 

DUNCAN,  J.  This  case  comes  up  again,  I  think,  in  no  material 
respect  different.  The  deficiency  of  eight  acres  in  a  survey  of  four 
hundred  and  twenty-nine  acres,  is  no  more  than  a  purchaser  may 
reasonably  expect.  It  is,  however,  unnecessary  to  decide,  whether 
on  articles  executory  the  vendee  would  not  be  entitled  to  a  deduc- 
tion for  this  deficiency  in  an  action  on  the  articles,  for  that  is  not 
this  case.  It  is  an  action  of  debt  on  the  bond,  where  a  conveyance 
had  been  accepted  and  bonds  and  mortgage  given  for  the  purchase 
money.  There  was  nothing  to  be  left  to  the  jury.  The  bonds  and 
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mortgage  prove  the  acceptance  of  the  conveyance.  The  man  who 
executes  a  mortgage  to  the  vendor  for  the  payment  of  the  purchase 
money,  must  be  presumed  to  have  accepted  the  conveyance.  There 
was  nothing  in  the  parol  evidence  to  rebut  this  presumption — no 
allegation  of  fraud  or  concealment,  or  refusal  to  accept,  or  condi- 
tional acceptance.  The  parol  evidence  fortified  the  presumption. 
It  was,  that  the  conveyance  was  delivered  to  Mitchell  the  day  it 
was  executed,  to  be  recorded,  and  that  it  was  recorded  accord!  ng- 
ingly;  Mitchell  declaring  he  would  not  lift  the  papers  until  the 
money  was  all  paid,  and,  on  the  same  day,  he  gave  the  bonds  and 
.mortgage.  All  were  simultaneous  acts.  The  conveyance,  after  be- 
ing recorded,  was  given  to  the  vendors  to  enable  them  to  take  out 
the  patent  in  Mitchell's  name,  which  was  done  accordingly.  Mit- 
chell did  not  refuse  to  receive  back  the  papers  on  account  of  any 
deficiency  in  quantity  or  quality,  for  it  was  not  then  known,  or 
any  defect  of  title,  for  there  was  none;  but  because,  (and  it  is  the 
reason  assigned  by  himself,)  he  thought  they  would  be  as  safe  in 
M'Clelland's  hands  as  his  oivn.  And  they  were  so,  for  the  con- 
veyance was  recorded,  and  the  patent  stood  in  his  own  name.  If 
Mitchell  was  entitled  to  an  abatement  pro  rata  of  these  eight  acres, 
I  can  see  no  good  reason  why,  if  he  had  received  the  money,  he 
might  not  recover  it  back,  when,  at  any  time  thereafter,  the  discovery 
should  be  made,  or  why,  if  there  was  this  small  surplus,  Mitchell 
might  not  be  compelled  to  pay  for  it.  If  the  law  was  so,  it  would 
prove  a  source  of  great  disquietude  and  litigation.  It  is  not  so. 
The  articles  had  discharged  their  office  when  the  conveyance  was 
accepted,  and  the  bonds  and  mortgage  given.  There  being  no 
warranty  as  to  quantity,  the  quantity  would  be  matter  of  descrip- 
tion, not  a  covenant  that  the  described  land  should  contain  the  ex- 
act quantity  to  one  acre  or  to  eight  acres,  in  a  conveyance  of  four 
hundred  acres.  I  do  not  speak  of  a  deficiency  to  a  great  arnount, 
entering  from  its  magnitude  into  the  very  heart  and  essence  of.the 
contract;  but  these  small  quantities,  deficient  or  exceeding,  the  de- 
ficiencies or  surplus,  which  both  parties,  vendor  and  vendee,  might 
naturally  expect.  The  discovery  of  a  deficiency  was  not  until  seven 
years  after  the  sale  and  possession,  six  years  after  the  conveyance 
and  mortgage,  more  than  fifteen  months  after  the  last  instalment 
became  due,  and  six  months  after  the  greatest  part  of  that  instalment 
had  been  paid,  and  was  made  on  a  survey  directed  by  a  jury,  or  in- 
quest on  a  writ  of  partition,  and  on  running  a  line  between  this  and 
other  lands.  I  therefore  think  there  was  error  in  the  court  leaving 
it  to  the  jury  to  decide  whether  there  was  any  thing,  any  fact  in 
the  cause  trying,  to  make  it  an  exception  from  the  general  rule  of 
law,  that  the  conveyance  and  bonds  conclude  the  parties;  because 
there  was  no  evidence  of  any  fact  which  could  vary  it  from  the 
common  case,  of  the  execution  of  the  articles  by  accepting  a  con- 
veyance and  giving  bonds  and  mortgage;  any  thing  which  would 
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leave  the  articles  in  full  force,  and  thereby  entitle  the  purchaser, 
in  an  action  on  the  bonds,  to  an  allowance  for  these  eight  aeres, 
to  be  deducted  from  the  bond,  in  the  same  manner  as  he  might  be 
in  a  suit  on^the  articles. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


T,  JUKE,  28,  1826.] 

M'DOWELL  against  TYSON  and  others. 


•*o< 
IN  ERROR. 


In  an  action  by  A.,  the  defendant  cannot  set  off  an  account  for  goods  sold  to  A.  and 

B.  as  partners. 

WRIT  of  error  to  the  Court  of  Common  Pleas  of  Mifflin  county. 

The  cause  was  argued,  in  this  court,  by  Potter  and  Hale,  for 
the  plaintiff  in  error,  who  cited,  Wilson  v.  Wallace,  S  Serg.  $• 
Rawle,  54,  55.  Lloyd  v.  tfrbuckle,  2  Taunt  324.  Childerston  v. 
Hammon,  9  Serg.  8f  Rawle,  68.  Lewis  v.  Culbertson,  1 1  Serg. 
Sf  Rawle,  48.  Ex  parte  Quintan,  3  Ves.,  jr.  48.  Leveck  v. 
Shu f toe,  2  Esp.  Rep.  468.  2  Selw.  N.  P.  1103.  And  by 

M'Dowell  and  Alexander,  for  the  defendants  in  error,  who 
cited,  Coope  v.  Eyre,  1  H.  BL  37.  Dale  v.Cook,  4  Johns.  Ch.  R. 
13.  Henderson  v  Lewis,  9  Serg.  fy  Rawle,  383.  5  Crunch^  34, 
39.  10  East,  418.  1  *fttk.  100.  8  Durn.  fy  East,  69.  1  Johns. 
Cas.  169.  2  Serg.  fy  Rawle,  394. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J.  This  was  an  action  of  debt  on  book  account  by  Wil- 
liam Tyson,  Nathan  Tyson,  and  Charles  M.  Poor,  merchants, 
trading  under  the  firm  of  Tyson  and  Co.,  against  John  M'Dowell. 
The  defence  relied  on,  was  an  allegation  of  a  partnership  between 
Tyson  and  Co.,  and  Byrnes  and  Co.,  in  the  purchase  of  flour  in 
the  fall  of  1816;  and,  that  the  defendant  had  furnished  dour  to 
those  companies,  as  partners,  to  the  amount  of  four  thousand  dol- 
lars, which  he  offers  to  allow  and  set  off  against  the  plaintiffs,  to 
the  full  amount  of  their  debt  and  damages.  The  only  material  in- 
quiry is,  whether,  admitting  the  partnership,  this  demand  of  &)hn 
M'Dowell  against  the  firms  of  Tyson  and  Co.  and  Byrnes  and 
Co.,  he  the  proper  subject  of  set  off  in  this  suit.  This  action  is 
brought  to  recover  a  demand  of  the  firm  of  Tyson  and  Co.,  for  a 
debt  contracted  by  McDowell,  without  a  reference  to  the  alleged 
partnership  with  Byrnes  and  Co.  If  a  partnership  did  actually  ex- 
ist, there  is  nothing  to  prevent  M'Dowell  from  commencing  suit 
against  them,  and  recovering  his  debt.  In  that  case,  Byrnes  and 
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Co.,  if  able,  would  be  compelled  to  pay  their  share  of  the  debt. 
Is  it  however,  the  subject  of  set  off?  I  do  not  think  that  it  is, 
because  there  is  a  want  of  that  mutuality  which  the  law  requires; 
for  mutuality  of  debts  is  the  essential  circumstance  of  a  set  off.  1 
Binn.  64. 

In  the  course  of  the  argument,  a  great  deal  of  matter  has  been 
pressed  into  the  case  which  does  not  fairly  arise.  The  first,  whe- 
ther Isaac  Tyson  was  a  dormant  partner,  does  not  appear  to  have 
been  made;  and  wretched  indeed  would  be  the  administration  of 
justice,  if  this  court  should  reverse  a  judgment  for  an  error,  which 
the  judge  who  tried  the  cause  did  not  commit. 

After  an  attentive  consideration  of  the  evidence,  I  cannot  per- 
ceive how  the  withdrawal  of  Isaac  Tyson  from  the  partnership  of 
Tyson  and  Co.,  enters  into  the  merits  of  this  case.  Had  the  ques- 
tion fairly  arisen,  it  would  have  been  well  worthy  of  inquiry  whe- 
ther the  same  rule  does  not  apply  to  set  off,  as  to  an  original  suit, 
and  whether,  in  that  case,  the  withdrawal  of  Isaac  Tyson  from 
the  firm  of  Tyson  and  Co.,  should  not  have  been  distinctly  alleged 
on  the  record. 

It  may  be  sufficient  to  observe,  that  the  evidence  of  the  with- 
drawal of  Isaac  Tyson  was  offered  and  received,  as  a  memoran- 
dum, regularly  executed  and  attested,  and  not  as  an  entry  in  the 
books  of  Tyson  and  Co. 

Judgment  affirmed. 


,  JULY  5, 1826.] 

IVES  and  others  against  LEET  and  others. 

IN  ERROR. 

One  verdict  and  judgment,  and  one  award  of  arbitrators,  under  the  act  of  the  20th 
of  March,  1810,  in -favour  of  the  same  party,  are  not  a  bar  to  another  ejectment 
by  the  other  party. 

ON  the  return  of  a  writ  of  error  to  the  Court  of  Common  Pleas 
of  Tioga  county,  it  appeared,  that  this  was  an  action  of  ejectment, 
brought  by  John  Ives  and  others,  the  plaintiffs  in  error,  against 
Thomas  Leet  and  others.  On  the  trial  of  the  cause,  in  the  Court 
of  Common  Pleas,  it  was  proved  by  the  defendants,  that,  in  a  for- 
mer ejectment  for  the  same  land,  in  which  they  were  plaintiffs, 
and  the  present  plaintiffs  were  defendants,  a  verdict  and  judgment 
had  been  given  for  them,  (the  now  defendants,)  and  that  afterwards 
the  now  plaintiffs  brought  an  ejectment  against  them,  which  was 
arbitrated  under  the  compulsory  arbitration  act;  and  a  report  re- 
turned and  filed  in  the  prothonotary's  office,  in  favour  of  the  de- 
fendants. From  this  report,  the  plaintiffs  appealed  to  the  Court  of 
Common  Pleas,  where  they  suffered  a  nonsuit.  On  this  evidence, 
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the  Court  below  instructed  the  jury,  that  the  plaintiffs'  action  was 
barred  by  the  act  of  the  1 3th  of  JJpril,  1807,  (4  .9m.  L.  476,)  and 
the  counsel  for  the  plaintiffs  excepted  to  their  opinion. 

Lewis,  for  the  plaintiffs  in  error.  By  the  act  of  the  13th  of  *flpril, 
1807,  (Purd.  Dig.  204,)  two  verdicts  and  two  judgments  in  eject- 
ment are  conclusive;  but  the  defendants,  having  had  only  one  verdict 
and  judgment,  and  one  award  of  arbitrators,  from  which  an  appeal 
was  entered  by  the  plaintiffs,  who  afterwards  suffered  a  nonsuit, 
the  case  does  not  fall  within  the  meaning  of  the  act  of  assembly. 
This  act  is  in  derogation  of  the  common  law,  which  does  not  re- 
strain the  bringing  of  actions  of  ejectment.  An  injunction  has 
been  refused  in  equity  against  a  plaintiff  in  ejectment,  after  having 
failed  in  five  suits.  2  Eg.  M.  243.  The  letter  of  the  law  should 
therefore  be  adhered  to,  and  no  equitable  construction  admitted. 
4  Bac.  rfb.  650  Hammond  v.  Webb,  10  Mod.  282.  3  Leon.  133. 
4  iJalL  64.  Johnson  v.  Blaines's  Lessee,  3  Binn.  103.  It  is  clear, 
that  the  case  is  not  within  the  words  of  the  law;  nor  is  it  within 
its  spirit,  because,  however  unjust  and  illegal  the  proceedings  of 
the  arbitrators  may  have  been,  there  can  be  no  redress,  unless  an 
error  appears  on  the  face  of  the  award.  In  a  proceeding  under  the 
compulsory  arbitration  act,  a  landholder  residing  at  a  distance,  is 
subjected  to  the  greatest  difficulties.  Arbitrators  are  chosen  after 
fifteen  days'  notice,  a  period  scarcely  sufficient  to  enable  the  tenant 
to  give  notice  to  his  landlord,  whose  case  must  often  be  heard  un- 
der great  disadvantages.  Nor  is  there  any  remedy  for  the  evil. 
Where  there  has  been  an  erroneous  verdict,  the  whole  matter  may 
be  reviewed  by  the  court,  on  a  motion  for  a  new  trial;  but  this 
species  of  relief  is  not  open  to  one  who  has  been  aggrieved  by  an 
award  of  arbitrators.  The  cases  of  a  verdict  and  an  award  are  not 
parallel.  A  report  of  referees,  under  the  act  of  1705,  may  perhaps 
be  equivalent  to  a  verdict,  because  the  act  of  assembly  expressly 
puts  it  on  the  footing  of  a  verdict.  But  it  is  to  be  remembered, 
that  such  a  reference  is  voluntary,  and  no  judgment  is  entered  on 
the  report,  until  it  has  been  approved  by  the  court,  and  if  the  pro- 
ceedings have  been  against  law,  or  even  if  there  has  been  a  mani- 
fest mistake  in  point  of  fact,  the  court  will  not  confirm  it. 

fVilliston  and  Mallary,  for  the  defendants  in  error. 

The  question  is,  whether  a  report  of  the  arbitrators  is  equal  to 
a  verdict  and  judgment,  under  the  act  of  the  13th  of  rfpril,  1807. 
The  object  of  the  act  of  assembly  was  to  make  an  end  of  ejectments 
after  two  trials,  and  it  is  immaterial  whether  these  trials  be  by  ju- 
ries or  by  arbitrators.  The  act  of  March,  1810,  gives  to  an  award 
of  arbitrators  the  effect  of  a  judgment,  and  makes  it  a  lien  upon 
real  estate.  The  judgment,  therefore,  has  precisely  the  same  force 
in  other  respects  as  if  it  had  been  entered  on  a  verdict,  and  no  good 
reason  can  be  given  why  it  should  not  operate  in  the  same  manner 
upon  the  rights  of  a  plaintiff  in  ejectment. 
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The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  When  the  plaintiffs  suffered  a  nonsuit  on  their 
appeal,  the  report  of  the  arbitrators  remained  in  full  force,  and  had 
the  effect  of  a  judgment.  The  question  is,  then,  whether  one  ver- 
dict and  judgment,  and  one  report  of  arbitrators  in  favour  of  the 
same  party,  be  a  bar  to  another  ejectment  by  the  other  party?  The 
act  of  assembly  on  which  the  case  depends  (section  4,)  is  in  the 
following  words:  "Where  two  verdicts  shall,  in  any  writ  of  eject- 
ment, between  the  same  parties,  be  given,  in  succession,  for  the 
plaintiff  or  defendant,  and  judgment  be  rendered  thereon,  no  new 
ejectment  shall  be  brought;  but  where  there  may  be  verdict  against 
verdict,  between  the  same  parties,  and  judgment  thereon,  a  third 
ejectment  in  such  cases,  and  a  verdict  and  judgment  thereon,  shall 
be  final  and  conclusive,  and  bar  the  right."  1  his  section  is  drawn 
with  great  care  and  caution,  because  the  object  was,  to  deprive  one 
of  the  parties  in  ejectment  of  a  right  which  had  been  enjoyed  be- 
fore, of  bringing  a  third  ejectment,  after  the  loss  of  two  verdicts 
and  two  judgments.  The  intention  is  clearly  expressed,  that  to 
bar  the  right  there  must  not  only  be  two  verdicts,  but  a  judgment 
on  each  of  them,  and  not  only  two  judgments,  but  a  verdict  pre- 
ceding each  of  them.  A  judgment  by  default  would  not  be  within 
the  meaning  of  the  law,  because  such  judgments  are  rendered  with- 
out any  trial,  and  the  right  was  not  to  be  barred  unless  the  cause 
was  twice  decided  by  a  jury.  A  jury  trial  gives  each  party  an 
opportunity  of  introducing  the  merits  of  his  case,  and,  in  general, 
verdicts  are  founded  on  the  merits.  But  the  defendants  rely  on 
the  act  of  the  20th  of  March,  1810,  5  Sm.  Z.I 31,  by  which  either 
party  may  compel  the  other  to  submit  the  cause  to  arbitrators, 
whose  report,  (by  the  tenth  section  of  the  act,)  when  entered  on 
the  docket  of  the  prothonotary,  has  the  effect  of  a  judgment.  Is 
this  equal  to  a  judgment on  a  verdict?  It  is  not  within  the  words 
of  the  act  ofVqvrt*/,  1807,  because  there  has  not  been  a  verdict  and 
a  judgment  thereon.  Then  why  should  this  court  construe  the  act 
by  equity,  for  the  purpose  of  barring  a  common  law  right?  No- 
thing, certainly,  could  justify  such  a  construction,  but  the  manifest 
spirit  of  the  law.  Now,  it  appears  to  me  that  the  report  of  arbi- 
trators is  not,  in  spirit,  by  any  means  equal  to  a  verdict  and  judg- 
ment. An  arbitration,  under  the  act  of  1810,  is  forced  upon  the 
party,  and  the  arbitrators  decide  both  fact  and  law,  without  the  as- 
sistance of  the  court.  Neither,  when  their  report  is  once  returned, 
can  they  be  requested  to  reconsider  it.  Nor  is  there  any  oppor- 
tunity of  correcting  errors,  to  which  the  best  and  most  intelligent 
men  are  subject.  A  writ  of  error  does  indeed  lie  on  the  report  of 
arbitrators.  But,  as  you  are  confined  to  errors  appearing  on  the 
record,  if  the  award  is  good  on  its  face,  there  is  no  chance  for  re- 
dress, the  proceedings  before  the  arbitrators  not  being  entered  of 
record.  They  may  have  fallen  into  the  grossest  errors,  and  yet 
nothing  is  seen  of  them.  How  different  is  the  case  of  a  verdict 
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and  judgment!  Before  the  jury  retire  to  consider  the  cause,  they 
hear  the  arguments  of  counsel,  and  receive  instructions  from  the 
court  in  all  matters  of  law.  And  if  the  court  errs  in  the  admission 
or  rejection  of  evidence,  or  in  its  opinion  on  any  point  of  law,  the 
mistake  may  be  corrected  by  a  superior  tribunal.  And,  besides, 
on  a  motion  for  a  new  trial,  if  it  appear  that  either  court  or  jury 
have  been  wrong  on  the  first  impression,  which  is  often  the  case, 
the  cause  may  be  submitted  to  another  jury,  when  the  matter  be- 
ing more  fully  canvassed  and  understood,  there  is  the  strongest  pro- 
bability of  a  prosper  decision.  I  am  quite  clear,  therefore,  that  the 
report  of  arbitrators,  under  the  act  of  1810,  cannot  be  considered  as 
equal  to  a  verdict  and  judgment,  under  the  act  of  *ApriL  1807.  I 
give  no  opinion  on  the  effect  of  an  award  of  referees  under  the  act 
of  1705,  (1  Sm.  L.  49,)  and  a  judgment  entered  thereon.  It  is 
different  from  the  case  before  us,  because  the  act  of  1705  expressly 
enacts,  that  the  award  "being  approved  of  by  the  court,  and  en- 
tered on  the  record,  shall  have  the  same  effect,  and  shall  be 
deemed  and  taken  to  be  as  available  in  law,  as  a  verdict  given 
by  twelve  men." 

1  am  of  opinion,  that  the  judgment  in  the  present  case  should 
be  reversed,  and  a  venire  de  novo  awarded. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


[SUSBTTRT,  JtTLT  5,  1826.] 

WEAVER  against  M'CORKLE,  for  the  use  of  BO  YD. 

IN  ERROR. 

M.,  being  the  holder  of  a  bond  against  W.,  assigned  it  equitably  to  B.,  who  gave 
notice  of  the  assignment  to  W.,  the  obligor,  who  acknowledged  that  it  was  a 
just  bond,  and  promised  to  pay  it,  deducting  certain  credits  to  which  he  was 
entitled.  It  was  agreed,  that  these  credits  should  be  adjusted  between  B.  and 
W.,  and  W.  was  warned  to  pay  no  other  person  than  B.  At  the  time  of  the  as- 
signment, B.  gave  to  M.  a  writing,  stating  that  there  appeared  to  be  due  to  M. 
on  the  bond,  two  hundred  and  fifty-seven  dollars,  deducting  one  hundred  and  se- 
venty-three dollars  am!  fifty  cents  on  W's.  account,  B's.  account  being  also  deduct- 
ed. This  writing  M.  assigned  to  C.,  and  ordered  two  hundred  and  fifty-seven 
dollars  of  the  principal  of  the  bond  to  be  paid  to  C.  It  turned  out  that  there  was 
an  error  in  the  calculation,  on  which  the  writing  given  by  B.  to  W.  was  founded, 
W.  having  paid  to  M.,  before  the  assignment  to  B.,  seventy  dollars  more  than  the 
writing  stated.  \V.  paid  to  C.  the  full  sum  of  two  hundred  and  fifty -seven  dol- 
lars, (seventy  dollars  more  than  M.  had  a  right  to  assign  to  him ;)  and,  in  an  ac- 
tion on  the  bond,  brought  by  M.  for  the  use  of  B.,  it  was  field  that  W.  was  re- 
sponsible to  B.  for  this  sum  of  seventy  dollars  paid  to  C. 

ON  a  writ  of  error  to  the  Court  of  Common  Pleas  of  Colum- 
bia county,  the  record  presented  the  following  case: 

An  action  of  debt  on  a  bond  was  brought  by  Samuel  M'Corfcle, 
for  the  use  of  William  JSoyd,  against  Jacob  Weaver^  the  plaintiff 
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in  error.  The  bond  was  dated  the  16th  of  December,  1822,  con- 
ditioned for  the  payment  of  six  hundred  and  six  dollars  and  twen- 
ty-five cents,  three  days  after  date,  to  Samuel  M'Corkle,  who,  on 
the  28th  of  February,  1823,  transferred  it  to  William  Boyd  in  the 
words  following:  "Pay  the  within  to  William  Boyd,  or  order." 
Boyd  gave  notice  of  this  assignment  to  the  defendant  (the  obligor) 
who  acknowledged  that  it  was  a  just  bond,  and  promised  to  pay  it, 
deducting  certain  credits  to  which  he  was  entitled.  It  was  agreed 
that  these  credits  should  be  afterwards  adjusted  between  Boyd  and 
Weaver,  and  the  defendant  was  warned  to  pay  no  more  money  to 
any  person  but  Boyd,  who  held  the  bond.  At  the  time  of  the  as- 
signment before  mentioned,  Boyd  gave  M'-Corkle  a  writing,  as 
follows:  "I  hold  a  bond,  in  favour  of  Samuel  MlCorkle,  on  Ja- 
cob Weaver,  and  there  appears  to  be  due  the  said  M^Corkle,  on 
the  said  bond,  two  hundred  and  fifty-seven  dollars,  deducting  one 
hundred  and  seventy -three  dollars  and  fifty  cents  on  Weaver's  ac- 
count, and  Boyd  and  Montgomery's  account  deducted  also." 
Signed,  "William  Boyd,  February  2Sth,  1823."  This  writing 
was  assigned  by  M'Corkle  to  Peter  Baldy,  in  the  following  terms: 
"  For  value  received,  I  hereby  transfer  to  Peter  Baldy,  two  hun- 
dred and  fifty-seven  dollars  of  the  principal  of  the  within  men- 
tioned bond,  and  order  the  same  to  be  paid  to  him  by  J.  Weaver, 
and  by  the  person  holding  the  bond,  if  money  is  or  shall  be  paid 
to  him."  Dated,  February  28th,  1823;  and  signed,  Samuel 
M'Corkle.  The  fact  was,  that  there  was  a  mistake  in  the  calcu- 
lation, on  which  the  writing  given  by  Boyd  to  M'Corkle  was 
founded.  Weaver's  payments  to  M'Corkle  before  the  assignment 
to  Boyd,  were  about  seventy  dollars  more  than  one  hundred  and 
seventy-three  dollars  and  fifty  cents,  the  sum  mentioned  in  Boyd's 
writing;  so  that  M'Corkle's  interest  in  the  bond  was  seventy  dol- 
lars less  than  two  hundred  and  fifty-seven  dollars,  the  sum  which 
was  supposed  to  be  due  in  M'Corkle's assignment  to  Baldy.  Wea- 
ver paid  Baldy  the  sum  of  two  hundred  and  fifty-seven  dollars, 
(about  seventy  dollars  more  than  M'Gorkle  had  a  right  to  assign 
to  him,)  and  the  question  on  the  trial  was,  whether,  for  this  sum 
of  seventy  dollars,  Weaver  should  be  responsible  in  this  action  to 
Boyd?  The  President  of  the  court  charged  the  jury  in  favour  of 
Boyd,  and  the  counsel  for  the  defendant  excepted  to  his  opinion. 

Grier  and  Fricke,  for  the  plaintiff  in  error,  cited  Clemson  v. 
Davidson,  5  Binn.  398. 

Greenough  and  Marr>  contra. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  The  argument  in  favour  of  Weaver  is,  that 
Boyd  having  acknowledged  by  his  writing  of  the  28th  of  Febru- 
ary, 1823,  that  the  sum  of  two  hundred  and  fifty-seven  dollars 
was  due  to  M'Corkle,  and  Baldy  having  paid  value  for  an  assign- 
ment of  that  sum,  and  Weaver  having  paid  the  same,  on  the  faith 
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of  the  writing;,  Boyd  should  not  he  permitted  to  gainsay  it.     But, 
in  my  opinion,  this  is  giving  to  Boyd's  writing  more  weight  than 
it  is  entitled  to.     If  it  had  been  an  indorsement  of  negotiable  pa- 
per, the  argument  would  have  held  good.    Bui  that  is  not  the  case. 
Weaver  had  received  notice,  that  the  whole  bond  was  assigned  to 
Boyd,  and  that  he  should  pay  to  no  other  person.     It  was  incum- 
bent on  him,  therefore,  before  he  paid  Baldy,  to  inquire  of  Boyd, 
whether  the  sum  of  two  hundred  and  fifty-seven  dollars  was  really 
due  to  him.     It  is  very  material,  that  410  communication  passed 
between  Boyd  and  Baldy  or  Boyd  and  Weaver  on  the  subject. 
Baldy,  therefore,  took  the  assignment  at  his  peril,  and  Weaver 
paid  it  at  his  peril.     I  do  not  see  how  Baldy  could  be  in  a  better 
situation  than  M'Corkle,  from  whom  he  received  this  assignment. 
And  I  think  there  can  be  no  doubt,  that  Boyd  would  have  been 
permitted  to  correct  any  error  in  the  settlement  between  him  and 
M'Corkle,  especially  an  error,  that,  in  all  probability,  arose  from 
the  account   which  M'Corkle  gave  him  of  Weaver's  payments. 
Those  payments  were  known  to  M'Corkle,  and  could  not  have 
been   known  to  Boyd.      And  it  is  a  circumstance  of  some  import- 
ance, that  Weaver,  if  he  examined,  as  he  ought  to  have  done,  the 
writing  signed  by  Boyd,  must  have  known  that  there  was  a  mis- 
take in  it, — he  must  have  known  that  his  own  payments  amounted 
to  more  than  one  hundred  and  seventy-three  dollars  and  fifty  cents. 
The  assignee  of  a  bond  takes  it  subject  to  all  objections  which  the 
obligor  may  legally  make.     Suppose,  now,  that  a  bond  is  given 
for  the  balance  of  an  account  settled  between  the  obligor  and  obli- 
gee, and  that  this  bond  is  assigned, — the  obligor  would  be  permit- 
ted to  enter  into  the  consideration  of  the  bond,  and  show  a  plain 
error  in  the  settled  account.     But  if  the  assignee,  previous  to  re- 
ceiving the  assignment,  had  applied  to  the  obligor,  and  asked  him 
if  the  whole  money  was  due,  and  he  had  answered  in  the  affirma- 
tive, he  would  have  been  estopped  from  denying  it  afterwards. 
In  the  present  instance,  Weaver,  who  knew  that  M'Corkle  had 
assigned  the  whole  bond  lOiBoyd,  and  had  been  warned  to  pay  to 
no  one  but  Boyd,  should  have  inquired  of  him  before  he  paid  to 
Baldy,  whether  all  was  right,  and  he  should  have  informed  Boyd 
that  there  appeared  to  be  an  error  in  the  payments  stated  to  have 
been  made  by  him  (Weaver}  to  M'Corkle.     If  he  had  done  this, 
.  it  would  have  led  to  an  explanation.     I  cannot  perceive  how  the 
case  of  Baldy,  who  accepted  an  assignment  on  the  faith  of  Boyd's 
writing,  can  be  stronger  than  that  of  the  assignee  of  a  bond,  who 
pays  his  money  on  the  faith  of  the  bond.     And  the  same  obser- 
vation may  be  applied  to  Weaver,  who  paid   to  the  assignee  of 
M'Corkle,  on  the  faith  of  a  writing  given  by  Boyd  to  M^Corkh. 
Both  Baldy  and  Weaver  were  deficient  in  making  the  proper  in- 
quiry.     If  either  of  them  had  applied  to  Boyd,  they  would  have 
been  safe;  for  Boyd  must  either  have  informed  them  of  the  error, 
or  said  that  there  was  no  error,  which  would  have  bound  him  to 
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stand  to  the  writing.  On  the  evidence  appearing  on  the  record,  I 
am  of  opinion,  that  the  charge  of  the  court  in  favour  of  the  plain- 
tiff was  correct,  and  therefore  the  judgment  should  be  affirmed. 

Judgment  affirmed. 


[StTNBUUT,  JUIT  5,  1826.] 

HUSTON  against  MITCHELL. 

IN  ERROR. 

An  attorney  at  law,  on  record,  is  authorized  to  do  those  things  only,  which  pertaia 
to  the  conducting  of  the  suit ;  and  has  no  power  to  make  a  compromise  by  which 
land  is  to  be  taken  instead  of  money. 

The  Court  of  Common  Pleas  has  no  right  to  set  aside  a  judgment  entered  upon  a 
verdict,  without  setting  aside  the  verdict  also. 

Charles  Huston,  the  plaintiff  in  error,  brought  this  action  on 
the  case  in  the  Court  of  Common  Pleas  of  Tioga  county,  against 
Richard  Mitchell,  the  defendant  in  error,  to  recover  the  purchase 
money  of  a  tract  of  land,  sold  by  the  plaintiff  to  the  defendant. 
At  September  Term,  1824,  the  plaintiff  obtained  a  verdict  for  five 
hundred  and  ninety-two  dollars,  for  which  judgment  was  immedi- 
ately entered.  On  the  17th  of  February,  1825,  the  defendant  ob- 
tained a  rule  to  show  cause,  by  the  first  day  of  May  Term,  why 
the  judgment  should  not  be  opened.  On  the  17th  of  May,  1825, 
on  argument  and  affidavit  filed,  the  court  made  an  order  that  the 
judgment  should  be  opened.  The  plaintiff  sued  out  a  writ  of 
error  on  this  judgment,  returnable  to  June  Term,  1825,  when  the 
following  agreement  was  made  and  filed  in  this  court:  "  On  hear- 
ing of  this  case,  the  order  of  the  court  below  of  the  17th  of  Febru- 
ary, 1825,  and  all  subsequent  orders,  struck  off,  and  the  judgment 
to  remain,  as  if  no  order  had  been  made.  But  if  the  defendant 
transfer  to  the  plaintiff  the  land  purchased  of  him,  clear  of  incum- 
brances  done  or  suffered  by  the  defendant,  and  which  was  the  con- 
sideration of  this  suit,  on  or  before  the  Thursday  of  the  Septem- 
ber Tioga  court,  then  the  plaintiff  will  enter  satisfaction  on  this 
judgment."  Signed,  tl  Thomas  Burnside,  for  Charles  Huston. 
H.  Williston,  attorney  for  the  defendant."  As  soon  as  the  plain- 
tiff was  informed  of  this  agreement,  which  was  a  few  days  after  its 
date,  he  came  to  the  court  and  moved  that  it  might  be  vacated,  at 
the  same  time  making  affidavit,  that  he  had  never  authorized  Mr. 
Burnside  to  enter  into  such  a  compromise.  Mr.  Burnside  also 
declared  in  writing,  that  he  was  not  employed  by  the  plaintiff  as  his 
attorney,  but  made  the  agreement  as  his  friend,  supposing,  from 
something  which  he  had  heard  him  say,  that  such  a  compromise 
would  be  agreeable  to  him.  It  appeared,  that  Burnside  was  ryot 
the  plaintiff's  attorney  on  record. 
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On  a  rule  to  show  cause  why  the  cause  should  not  be  reinstated, 
and  the  parties  proceed  to  the  argument,  on  the  errors  assigned, 

Campbell  and  Greenough,  for  the  plaintiff"  in  error,  stated  the 
question  to  be,  whether  or  not  Mr.  Burnside,  who  compromised 
the  suit  in  the  court  below,  had  authority  to  make  the  compro- 
mise? The  authority  is  positively  negatived,  not  only  by  the 
plaintiff,  but  by  Mr.  Burnside  himself.  If  he  had  been  the  attor- 
ney on  record,  his  powers  would  not  have  embraced  such  an  act. 
An  attorney  cannot  even  acknowledge  satisfaction  without  receiv- 
ing the  money.  8  Johns.  367.  But  Mr.  Burnside  had  not  even 
the  general  authority  of  an  attorney  on  the  record,  having  made 
the  compromise  merely  as  a  friend,  under  the  impression  that  it 
would  be  satisfactory  to  the  plaintiff. 

Williston,  for  the  defendant  in  error,  contended  that  Mr.  Burn- 
side  appeared  as  the  attorney  of  the  plaintiff,  and  his  agreement  of 
compromise  was  binding  on  His  client.  When  an  attorney  ap- 
pears, the  court  looks  no  further,  but  leaves  the  party  to  his  action, 
if  the  attorney  had  no  power.  Jackson  v.  Stewart,  6  Johns.  34. 
If  an  attorney  appears  and  confesses  judgment,  it  is  good  although 
he  has  no  power,  and  the  party  injured  is  left  to  his  action  against 
the  attorney;  but  the  court  will  inquire  into  the  .matter  and  do  jus- 
tice, if  the  attorney  be  insolvent.  This  is  the  law  of  England.  In 
New  York,  if  the  attorney  has  no  power,  the  court  will  let  the 
defendant  into  a  defence  on  the  merits,  preserving  the  lien  of  the 
judgment.  6  Johns.  296. 

THE  COURT  declared  they  had  no  doubt  that  the  cause  should 
be  reinstated,  and  the  argument  proceeded  in,  and  said  that  an 
opinion  in  writing  should  be  delivered. 

Williston,  on  behalf  of  the  defendant  in  error,  then  moved  to 
quash  the  writ  of  error,  on  the  ground  that  the  action  was  still 
pending  below.  It  now  stands,  he  said,  upon  the  verdict,  and  the 
plaintiff,  instead  of  issuing  a  writ  of  error,  which  does  not  lie  in 
such  a  case,  ought  to  have  applied  for  a  mandamus^  directing  the 
court  below  to  enter  judgment. 

The  counsel  for  the  plaintiff  in  error  answered,  that  the  court 
below  had  made  a  final  order,  depriving  the  plaintiff  of  the  benefit 
of  his  verdict,  without  ordering  a  new  trial.  There  was  no  redress 
except  by  writ  of  error.  Whenever  the  cause  is  brought  to  an 
end,  a  writ  of  error  lies.  An  order  dismissing  an  appeal,  is  in  the 
nature  of  a  judgment,  and  is  the  subject  of  a  writ  of  error.  3  Binn. 
273.  The  order  of  the  court,  in  the  present  case,  amounts  to  an 
arrest  of  judgment. 

THE  COURT  told  the  counsel  to  proceed  in  the  argument  of  the 
errors  assigned,  after  hearing  which,  they  would  give  their  opinion, 
both  on  the  motion  to  quash,  and  on  the  errors  assigned,  if  it  should 
be  necessary. 

Campbell  and  Grecnough,  for  the  plaintiff  in  error,  contended, 

1.  That  there  was  error  in  opening  the  judgment  on  a  verdict 
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at  the  third  term,  on  a  motion  made  at  the  second  term.  In  ordi- 
nary cases,  the  court  cannot  set  aside  a  verdict  if  a  term  has  inter- 
vened between  the  verdict  and  the  motion  to  set  it  aside.  Nothing 
but  fraud  would  authorize  such  an  order.  Ewing  v.  Tees,  1  Binn. 
455. 

2.  Supposing  the  court  to  have  possessed  the  right  to  open  the 
judgment  at  their  discretion,  it  must  be  shown  that  there  was  good 
ground  for  the  exercise  of  that  discretion;  and  this  must  appear  on 
the  record.  The  order  of  the  court  appearing  on  the  record,  went 
no  further  than  to  open  the  judgment,  which  deprived  the  plaintiff 
•of  the  benefit  of  a  verdict,  and  amounted  to  a  perpetual  injunction; 
and  for  this  no  reason  is  assigned. 

Williston,  contra.  There  can  be  no  doubt  of  the  right  of  the' 
court  to  set  aside,  both  a  verdict  and  a  judgment.  Reigal  v.  Woods, 
1  Johns.  Ch.  R.  402.  Cases  may  easily  be  supposed,  in  which  the 
court  may  inquire  into  the  manner  in  which  a  judgment  has  been 
obtained.  A  verdict  may  have  been  procured  by  fraud,  and  if  the 
court  do  not  possess  the  power  to  open  the  judgment,  the  grossest 
injustice  may  go  unpunished  The  reasons  which  induce  the  court 
to  exercise  this  discretionary  power,  may  be  of  the  most  powerful 
kind;  but  as  it  is  not  usual  to  put  reasons  on  the  record,  in  such 
cases,  they  must  be  unknown  to  this  court.  The  order,  in  this 
case,  did  not  amount  to  a  perpetual  injunction.  The  intent  was, 
that  there  should  be  a  new  trial,  and  the  judgment  was  opened 
with  that  view.  A  mere  clerical  omission,  has  prevented  this  in- 
tent from  appearing  on  the  record. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  Supposing  Mr.  Burnside  to  have  been  the 
plaintiff's  attorney  on  record,  he  would  only  have  been  authorized 
to  do  such  things  as  pertained  to  the  conducting  of  the  suit.  It  is 
said,  by  Chief  Justice  MARSHALL,  who  delivered  the  opinion  of 
the  court  in  Holker  v.  Parker,  (7  Crunch,  452,)  "that  an  attor- 
ney at  law,  merely  as  such,  has,  strictly  speaking,  no  right  to  make 
a  compromise,"  but  that  he  has  a  right  to  enter  into  a  reference. 
The  compromise,  in  that  case,  was,  by  the  attorneys  on  both  sides, 
consenting  that  the  referees  should  make  an  award  for  the  plaintiff 
for  a  certain  sum,  without  any  examination  of  the  evidence,  or  ac- 
counts of  the  parties.  That  compromise  fell  much  more  within 
the  general  power  to  conduct  the  suit,  than  the  one  now  under 
consideration.  There,  the  suit  was  for  money,  and  the  attorney 
agreed  to  take  an  award  for  money.  But  here,  the  object  of  the 
plaintiff's  suit,  which  was  for  the  recovery  of  money,  was  entirely 
defeated  by  an  agreement  to  take  land  instead  of  money.  I  cannot 
conceive  how  the  authority  to  make  such  a  compromise,  can  be 
deduced  from  the  general  power  of  an  attorney  at  law.  If  the 
plaintiff,  on  being  informed  of  the  agreement,  had  not  immediately 
disavowed  it,  I  should  have  thought,  that  his  silence  would  have 
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afforded  ground  for  presumption,  that  he  had  given  power  to  make 
it,  or  was  willing  to  ratify  it.  But  his  prompt  disavowal  leaves 
no  room  for  such  a  presumption.  If  the  agreement  is  set  aside,  the 
defendant  is  in  no  way  injured.  He  is  placed  exactly  in  the  situ- 
ation, in  which  he  stood  before  it  was  made.  I  am  of  opinion, 
therefore,  that  the  agreement  should  be  vacated. 

This  preliminary  point  being  settled,  I  will  consider  the  errors 
which  have  been  assigned  on  this  record.  There  is  but  one  of  any 
weight,  viz.  "  that  the  award,  or  judgment,  of  the  court  below, 
reverses  a  regular  judgment,  and  makes  an  end  of  the  plaintiff's 
claim,  and  amounts  to  a  perpetual  injunction,  as  the  verdict  is  not 
set  aside  or  affected."  It  was  said  by  the  counsel  for  the  defend- 
ant, that  the  intent  of  the  court  was  to  order  a  new  trial,  but  the 
prothonotary  made  a  mistake  in  entering  the  order.  This  is  very 
possible,  but  we  must  take  the  record  as  we  find  it.  As  it  stands, 
it  is  a  simple  order,  that  the  judgment  be  opened.  I  shall  give 
no  opinion  on  the  power  of  the  Court  of  Common  Pleas  to  set  aside 
a  verdict  and  judgment,  and  order  a  new  trial,  oh  a  motion  not 
made  until  the  second  term  after  the  entry  of  the  judgment.  But 
granting,  for  the  sake  of  the  argument,  that  they  have  the  power, 
is  the  order  made  in  this  case  legal?  I  do  not  think  it  is  because 
it  does  not  amount  to  a  judgment  in  favour  of  the  defendant,  and 
yet  leaves  the  plaintiff  without  the  means  of  proceeding  in  his  suit. 
The  verdict  is  not  set  aside,  though  the  judgment  entered  on  it  is 
rendered  ineffectual.  The  plaintiff  can  neither  enter  judgment  on 
the  verdict,  nor  take  out  a  venire  facias  de  novo.  This  is  a  situ- 
ation in  which  the  court  had  no  right  to  place  him.  They  have 
made  an  end  of  the  suit,  without  showing  any  ground  for  so  do- 
ing. Indeed  one  cannot  help  seeing,  that  it  could  not  have  been 
their  intent  to  make  an  end  of  it,  although  by  the  record,  from 
which  we  cannot  depart,  it  appears  that  in  effect  they  have  done 
it.  I  am  of  opinion  that  in  this  there  was  error,  and  therefore  the 
order  to  open  the  judgment  should  be  reversed,  and  the  record  re- 
milted,  to  be  further  proceeded  in  according  to  law. 

Order  reversed,  and  record  remitted,  &c. 
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[SCNBUKT,  JtTLT  5,  1826.] 

OVERTON  against  TRACEY. 

IN  ERROR. 

A  party  who  joins  in  a  commission  and  examines  witnesses  upon  cross-interrogato- 
ries, cannot,  upon  the  trial  of  the  cause,  object  that  the  interrogatories  of  the 
other  party  are  leading  in  their  character. 

If,  upon  the  execution  of  an  assignment  of  a  bond  and  mortgage  under  seal,  and 
in  the  presence  of  two  witnesses,  which  neither  contains  a  guarantee  of  the  suf- 
ficiency of  the  mortgaged  premises  and  the  solvency  of  the  mortgagor,  nor  states 
.  that  it  is  without  recourse  to  the  assignor,  the  assignor  declare,  that  the  mort- 
gaged premises  are  worth  double  the  sum  for  which  they  are  mortgaged,  that 
the  mortgagor  is  solvent  and  able  to  pay  the  debt,  and  that  if  he  should  fail  to 
do  so,  he,  the  assignor  will  be  accountable  for  it,  and,  upon  being  requested  by 
the  assignee  to  have  the  guarantee  reduced  to  writing,  he  reply,  that  it  is  un- 
necessary, that  there  are  witnesses  present  who  can  establish  the  fact,  an  action 
of  assnmjmt  may  be  maintained  by  the  assignee  against  the  assignor,  upon  this 
parol  guarantee. 

It  is  no  objection  to  such  an  action,  that  no  notice  was  given  to  the  assignor  of  the 
failure  of  the  mortgagor  to  pay  the  debt,  or  of  the  sale  under  the  mortgage ; 
unless  it  appear  that  the  assignor  was  prejudiced  by  want  of  notice,  or  could 
have  received  any  benefit  from  notice. 

The  act  of  limitations  does  not  begin  to  run  against  a  parol  guarantee  of  the  suffi- 
ciency of  a  mortgage,  given  to  secure  a  bond  payable  by  instalments,  and  of  the 
solvency  of  the  mortgagor,  until  six  years  after  the  last  instalment  has  become 
due. 

It  is  not  an  infraction  of  the  law,  for  a  person  holding  the  Pennsylvania  title,  to 
agree  with  a  settler  under  a  Connecticut  title,  for  the  surrender  of  his  possession, 
on  paying  to  him  a  compensation  for  his  improvements,  buildings,  and  crop  in 
the  ground ;  and  where  the  fact,  whether  the  contract  was  for  the  purchase  of 
the  possession  and  improvements,  or  of  the  title  to  the  land,  depends,  as  well 
upon  other  evidence,  as  upon  writings,  it  is  proper  to  submit  the  question  to  the 
decision  of  the  jury. 

WRIT  of  error  to  the  Court  of  Common  Pleas  of  Bradford 
county. 

Solomon  Tracey,  the  defendant  in  error  and  plaintiff  below, 
brought  this  action  of  assumpsit  to  September  Term,  1820, 
against  Thomas  Overton,  the  plaintiff  in  error,  upon  a  paro'l  gua- 
rantee of  the  solvency  of  one  Robert  Drew,  and  of  the  sufficiency 
of  certain  real  estate  to  pay  a  debt  for  which  it  had  been  mort- 
gaged by  the  said  fiobert  Drew  to  the  plaintiff  in  error,  who  had 
assigned  the  mortgage,  together  with  the  bond  to  secure  which  it 
was  given,  to  the  said  Tracey. 

The  declaration  contained  three  counts. 

The  first  count  set  forth,  that  in  consideration  that  the  said  Tra- 
cey would  release  and  convey  to  the  said  Overton  all  his  right, 
title,  and  possession  to  a  farm  in  the  township  of  Ulster,  in  the 
county  of  Bradford,  and  would  receive  in  part  payment  therefor, 
a  bond  against  the  said  Drew  for  fifteen  hundred  and  ninety  dol- 
lars, payable  in  seven  annual  instalments,  commencing  the  1st  of 
November,  1810,  accompanied  by  a  mortgage  executed  by  the  said 
Drew  to  the  said  Overton,  on  certain  lands  in  the  township  of 
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Tunkhannock,  county  of  Luzerne,  he,  the  said  Overton,  on  the 
28th  of  December,  1808,  undertook  that  the  said  bond  and  mort- 
gage were  good  and  collectable,  and  that  the  said  Drew  was  then 
solvent  and  in  good  circumstances,  and  was  fully  able  to  pay  the 
amount,  when  due:  That  the  said  Tracey,  confiding  in  the  said 
promises,  did  sell  and  convey  all  his  right,  title,  interest,  and  pos- 
session to  the  said  Overton,  and  received  therefor,  to  wit,  for  the 
sum  of  fifteen  hundred  and  ninety  dollars,  the  aforesaid  bond  and 
mortgage.  Nevertheless,  &c.  the  said  bond  and  mortgage  were 
not  good  and  collectable,  and  the  said  Drew  was  not  solvent  and 
in  good  circumstances,  and  able  to  make  payment  of  the  said  bond 
as  it  became  due,  &c. 

The  second  count  stated,  that  in  consideration  that  the  said  Over- 
ton  was  indebted  to  the  said  Tracey  in  the  sum  of  fifteen  hundred 
and  ninety  dollars  for  a  certain  other  farm,  &c.,  before  that  time 
sold  and  conveyed  by  the  said  Tracey  to  the  said  Overton,  and 
that  the  said  Tracey  received  in  full  payment  from  the  said  Over- 
ton,  for  the  said  sum  of  money,  a  certain  other  bond  against  Drew 
for  fifteen  hundred  and  ninety  dollars,  payable,  &c.,  and  a  mortgage 
executed  by  the  said  Drew  on  certain  lands,  described  as,  &c.,  con- 
taining three  hundred  and  ninety-seven  and  a  half  acres,  the  said 
Overton  undertook  that  the  said  bond  and  mortgage  were  good 
and  collectable  as  the  same  should  become  due,  and  that  the 
said  Drew  was  solvent  and  possessed  of  a  large  property,  and  fully 
able  to  pay  the  amount  of  the  said  bond,  and  would  pay  the  same 
as  it  should  become  due:  That  the  said  Tracey  did  accept  the  said 
bond  and  mortgage,  in  full  satisfaction  of  the  said  sum  due  as  afore- 
said to  him.  Nevertheless,  &c. 

The  third  count  stated,  that  the  said  Tracey  was  possessed  of  a 
certain  other  farm,  of  the  value  of  eight  thousand  dollars,  situate, 
&c.,  and  agreed  to  sell  to  the  said  Overton  all  his  right,  title,  and 
interest  in  the  same,  and  to  deliver  possession  thereof  to  the  said 
Overton,  for  a  certain  sum  agreed  upon  between  them,  and  in  con- 
sideration that  the  said  Tracey  would  accept  in  part  payment 
thereof  a  certain  bond  of  one  Drew,  dated,  &c.,  for  the  payment 
of  fifteen  hundred  and  ninety  dollars,  payable,  &c.,  and  a  mort- 
gage on  certain  property  described,  &c.,  executed  by  the  said 
Drew,  the  said  Overton,  undertook  that  the  said  Drew  should  pay 
the  amount  of  the  said  bond  as  the  same  should  become  due,  and 
if  Drew  should  make  default,  the  said  Overton  would  pay  the 
same:  That  the  said  Tracey,  confiding,  &c.,  did  sell  and  convey 
all  his  right,  title,  interest,  &c.,  in  the  said  farm,  and  delivered 
possession  thereof  to  the  said  Overton,  and  did  accept  in  part  pay- 
ment of  the  sum  agreed  upon,  the  said  bond  and  mortgage,  at  the 
full  amount  thereof.  Nevertheless,  &c. 

The  defendant  pleaded,  non  assumpsit  and  non  assumpsit  in- 
fra sex  annos. 

In  support  of  his  case,  the  plaintiff  offered  in  evidence  the  depo- 
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sition  of  Constant  Williams,  taken  under  a  commission  to  the 
state  of  Indiana. 

The  counsel  of  the  defendant  objected  to  the  reading  of  the  an- 
swers to  the  second,  third,  fifth,  sixth,  and  seventh  interrogatories, 
on  the  ground  that  the  questions  put  to  the  witness  were  leading 
questions.  The  court  overruled  the  objection,  and  allowed  the 
deposition  to  be  given  in  evidence  to  the  jury,  upon  which  an  ex- 
ception was  taken  to  their  opinion. 

The  interrogatories  exhibited  to  the  witness,  and  his  answers  to 
them,  were  as  follows: 

1st  Interrog.  "  Do  you  know  the  parties  in  this  suit,  or  either 
of  them,  and  which  of  them,  and  how  long  have  you  known  them? 

2d  «'  Have  you  any  knowledge  of  a  bond  and  mortgage  given 
by  Robert  Drew  to  Thomas  Overton,  the  defendant  in  the  above 
cause,  and  assigned  by  the  said  Thomas  Overton  to  Solomon  Tra~ 
cey,  the  above  named  plaintiff'?  Lo  k  at  the  mortgage  rvow  shown 
to  you,  and  the  assignment  made  thereon; — Is  the  name  Constant 
Williams,  subscribed  under  the  assignment  appearing  on  the  said 
mortgage,  as  a  witness, — your  signature?  Did  you  see  the  said 
Thomas  Overton  execute  the  said  assignment?  Did  you  see  the 
other  person,  whose  name  appears  as  a  witness  to  the  said  assign- 
ment, subscribe  his  name  thereto  as  a  witness? 

3d.  •«  Did  you  see  a  bond,  purporting  to  be  executed  By  Ro- 
bert Drew  to  the  said  Thomas  Overton,  assigned  by  the  said  Tho- 
mas Overton  to  the  said  Solomon  Tracey?  If  yea, — were  you  a 
subscribing  witness  to  such  assignment,  and  was  there  any  other 
subscribing  witness  to  such  assignment?  If  yea, — who  was  such 
subscribing  witness,  and  when  and  where  was  such  assignment 
executed  ? 

4th.  "  Do  you  know  whether  any,  and  what  consideration  was 
given  by  the  said  Solomon  Tracey  to  the  said  Thomas  Overton, 
for  the  assignment  of  the  said  bond  and  mortgage?  State  freely 
your  knowledge  herein. 

5th.  "Did  the  said  Solomon  Tracey,  at  the  time  of  the  assign- 
ment and  delivery  of  the  said  bond  and  mortgage,  by  the  said  Tho- 
mas Overton,  or  at  any  other  and  what  time,  require  from  the  said 
Thomas  any  guarantee,  assurance,  or  promise,  that  the  conditions 
and  payments  in  the  said  bond  and  mortgage  expressed,  and  spe- 
cified to  be  performed,  made,  or  done  by  the  said  Robert  Drew, 
should  be  faithfully  and  punctually  performed,  made,  and  done  by 
the  said  Robert  Drew?  Did  the  said  Solomon  Tracey  refuse  to 
accept  from  the  said  Thomas  Overton  the  assignment  of  the  said 
bond  and  mortgage,  unless  the  said  Thomas  should  make  some 
guarantee,  assurance,  or  promise  to  the  said  Solomon  that  the  said 
bond  and  mortgage  should  be  punctually  paid  by  the  said  Robert 
Drew?  If  yea, — what  was  the  guarantee,  assurance,  or  promise 
so  required? 

6th.   "  Did  the  said  Thomas  Overton,  at  the  time  of  the  as- 
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signment  of  the  said  bond  and  mortgage  to  the  said  Solomon  Tra- 
cey,  or  at  any  other  and  what  time,  make  any  promise,  declaration, 
or  guarantee  to  the  said  Solomon  Tracey,  that  the  amount  of  the 
said  bond  and  mortgage  of  the  said  Robert  Drew  should  be  punc- 
tually paid?  Did  the  said  Thomas  Overton  make  any  promise  to 
the  said  Solomon  Tracey,  that  in  case  the  said  Robert  Drew  should 
make  default  in  payment  of  the  said  bond  and  mortgage,  that  he, 
the  said  Thomas,  would  pay  any  thing  to  the  said  Solomon,  or 
do  or  perform  any  thing  for  the  benefit  of  the  said  Solomon?  If 
yea, — state  what  was  such  promise,  when  made  and  where,  and 
the  circumstances  fully. 

7.  "Did  the  said  Thomas,  at  .the  time  of  the  assignment  of  the 
said  bond  and  mortgage  against  Robert  Drew,  to  the  said  Solo- 
mon, or  at  any  other  and  what  time,  make  any  affirmation,  decla- 
ration, or  promise  to  the  said  Solomon,  relative  to  the  value  of 
the  land  contained  in  the  said  mortgage,  or  relative  to  the  solvency 
and  ability  of  the  said  Robert  Drew  to  pay  the  said  bond  and  mort- 
gage? If  yea, — state  fully  what  was  such  affirmation,  declaration, 
or  promise,  when  and  where  made,  and  the  circumstances  relating 
thereto. 

"Lastly,  Do  you  know  any  other  matter?" 

Cross-interrogatories,  on  the  part  of  the  defendant. 

1st.  "Do  you  know  whether  the  mortgage  now  exhibited  to  you 
by  the  plaintiff,  was  the  only  mortgage  assigned  at  that  time  by 
the  defendant  to  the  plaintiff?  If  not, — state  what  others,  and  to 
what  amount. 

2d.  "  What  amount  of  money  was  paid  by  the  defendant  to  the 
plaintiff,  and  for  what  was  it  paid? 

3d.  "  What  was  the  whole  amount  which  the  defendant  was  to 
pay  to  the  plaintiff,  for  the  release  to  him  of  t,he  farm  referred  to 
by  you,  and  how,  in  what  manner,  and  at  what  time  was  it  paid  ? 

4ih.  "  Repeat  the  exact  words  vnade  use  of  by  the  defendant  to 
the  plaintiff,  and  how  and  in  what  wianner  they  were  used,  and 
whether  they  were  used  at  the  time  of  executing  the  assignment 
or  before.  If  before, — how  long  before?  And  whether  such  words 
were  applied  to  the  bond  and  mortgage  shown  to  you,  and  to  no 
others?  If  to  any  others, — to  huw  many  others?  If  only  to  the 
one  now  shown,  how  do  you  recoliect  this  bond  and  mortgage, 
and  could  you  have  named  it,  if  it  had  not  been  exhibited?" 

Answers  to  the  interrogatories  taken  the  10M  of  July,  1823. 

"Constant  Williams,  aged  fifty-eight  years,  being  first  duly 
sworn,  to  the  first  interrogatory  on  the  part  of  the  plaintiff,  an- 
swers that  he  knew  the  parties  in  this  suit,  and  has  known  them 
ever  since  the  year  1807,  or  upwards  of  sixteen  years. 

"  To  the  second  interrogatory,  that  he  has  a  knowledge  of  a 
bond  and  mortgage  given  by  Robert  Drew  to  Thomas  Overton, 
the  defendant  in  the  above  cause,  and  assigned  by  the  said  Thomas 
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Qverton  to  Solomon  Tracey,  the  above  named  plaintiff.  The  wit- 
ness further  answers,  after  looking  at  the  mortgage  and  the  assign- 
ment made  thereon,  and  the  name,  that  Constant  Williams,  sub- 
scribed under  the  assignment  as  a  witness,  is  the  signature  of  this 
deponent.  The  witness  also  states,  that  he  did  see  the  said  Thomas 
Overton  execute  the  said  assignment.  He  also  states  that  he  saw 
JVanton  Rice,  whose  name  appears  as  a  witness  to  the  said  assign- 
ment, subscribe  his  name  thereto  as  a  witness. 

"To  the  third  interrogatory,  that  he  saw  a  bond,  purporting  to 
be  executed  by  the  said  Robert  Drew  to  the  said  Thomas  Over- 
ion,  assigned  by  the  said  Thomas  to  the  said  Solomon,  and  that 
he  was  a  subscribing  witness  to  the  said  assignment, — also  Wan- 
ton Rice, — and  that  the  said  assignment  was  executed  at  the  house 
of  Solomon  Tracey,  in  Old  Sheshequin,  Lycoming  county,  now 
Bradford  county,  state  of  Pennsylvania. 

"To  the  fourth  interrogatory,  that  the  consideration  given  by 
the  said  Solomon  Tracey  to  the  said  Thomas  Overton^  for  the  as- 
signment of  the  said  bond  and  mortgage,  was  fifteen  hundred  and 
ninety  dollars. 

"  To  the  fifth  interrogatory,  that  the  said  Solomon  Tracey  did, 
at  the  time  of  the  assignment  and  delivery  of  the  said  bond  and 
mortgage  by  the  said  Thomas  Overton,  require  from  the  said 
Thomas  a  guarantee  and  assurance,  that  the  condition  and  payments 
in  the  said  bond  and  mortgage  expressed,  and  specified  to  be  per- 
formed, made,  or  done  by  the  said  Robert  Drew,  should  be  faith- 
fully and  punctually  performed,  made,  and  done  by  the  said  Robert 
Drew.  The  guarantee  and  assurance  of  ThomasOverton  to  Solomon 
Tracey  was,  that  in  the  event  of  Robert  Drew  failing  to  comply 
with  the  guarantee  and  assurance  so  as  aforesaid  named,  that  he, 
the  said  Thomas  Overton,  would  be  responsible  for  the  perform- 
ance of  the  same  to  the  said  Solomon  Tracey. 

"  To  the  sixth  interrogatory,  that  he  knows  nothing  further 
than  he  has  already  repeated  in  answer  to  the  fourth  and  fifth  in- 
terrogatories. 

"To  the  seventh  interrogatory,  that  the  said  Thomas  Overton 
did,  at  the  time  of  the  said  assignment  of  the  said  bond  and  mort- 
gage against  Robert  Drew  to  the  said  Solomon  Tracey  state,  that 
the  value  of  the  land  contained  in  the  said  mortgage  was  worth 
double  the  amount  for  which  the  same  was  mortgaged.  Thomas 
Overton  at  the  same  time  represented  to  Solomon  Tracey,  that 
the  said  Robert  Drew  was  in  solvent  circumstances,  and  able  to 
pay  the  amount  of  the  mortgage  money,  and,  in  the  event  of  failure 
on  the  part  of  the  said  Robert  Drew,  that  he,  the  said  Thomas 
Overton,  would  be  accountable  to  the  said  Solomon  Tracey  for 
the  value  contained  in  the  said  mortgage  bond,  amounting  to  the 
sum  of  fifteen  hundred  and  ninety  dollars;  Tracey  observed  to 
Overton  that  the  guarantee  alluded  to  should  be  reduced  to  writing. 
Overfon's  reply  was,  that  it  was  unnecessary,  as  several  witnesses 
were  present,  who  could  establish  the  fact. 
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"To  the  first  cross-interrogatory  of  the  defendant,  the  witness 
answers: — The  mortgage  now  exhibited  to  me  by  the  plaintiff, 
was  the  only  mortgage  assigned  at  that  time  by  the  defendant  to 
the  plaintiff. 

"  To  the  second  cross-interrogatory,  that  the  amount  of  money 
paid  by  the  defendant  to  the  plaintiff,  he  thinks  did  not  exceed 
twenty  dollars,  and  that  the  said  money  was  paid  to  bind  the  bar- 
gain of  the  farm  alluded  to. 

"To  the  third  cross-interrogatory,  that  the  whole  amount  which 
the  defendant  was  to  pay  the  plaintiff  for  the  release  to  him  of  the 
farm  referred  to,  was  between  twenty-four  and  twenty-six  hundred 
dollars.  I  know  of  no  payment  being  made,  except  the  bond  and 
mortgage,  and  not  exceeding  twenty  dollars  besides,  at  the  time  of 
the  assignment  and  delivery  of  the  bond  to  Solomon  Tracey. 

*•  To  the  fourth  cross-interrogatory,  that  he  is  unable  to  repeat 
the  exact  words  made  use  of  by  the  defendant  to  the  plaintiff,  and 
that  the  conversation  between  the  plaintiff  and  defendant,  before 
and  after  the  assignment,  had  an  allusion  to  the  mortgage  and  bond 
exhibited  to  the  witness,  by  the  plaintiff  at  this  time.  I  well  recol- 
lect the  bond  and  mortgage,  and  could  have  named  them,  if  they 
had  not  been  exhibited  on  this  day  to  me;  and  further  the  witness 
cannot  answer." 

Ira  Tracey,  another  witness  on  the  part  of  the  plaintiff,  whose 
deposition  was  read  in  evidence,  stated,  that  on  or  about  the  28th 
of  December,  Solomon  Tracey,  the  deponent's  father,  and  Thomas 
Overton,  were  about  making  a  bargain,  by  which  the  said  Tracey 
was  to  sell  and  convey  to  the  said  Overton,  his  farm  in  Ulster,  on 
which  th    said  Overton  then  resided,  who  agreed,  as  part  payment 
of  the  purchase  money,  to  assign  to  the  said  Tracey  a  bond  and 
mortgage,  given  by  Robert  Dreiu  to  Overton,  upon  a  tract  of  land 
in  Tunkhannock  township,  Luzerne  county:  That,  at  the  same 
time,  Overton  told  Tracey,  who  had  not  seen  the  mortgaged  land, 
that  it  was  a  valuable  tract,  and  worth  the  money  for  which  it  was 
mortgaged:   That,  at  any  rate,  Drew  was  able  to  pay  the  amount 
of  the  mortgage,  and  that  he,  Overton,  would  guaranty  the  amount 
of  it,  and  see  that  it  was  regularly  paid,  agreeably  to  the  stipula- 
tions contained  in  the  bond.     This  conversation  took  place,  as  the 
deponent  thought,  on  the  day  on  which  the  said  bond  and  mort- 
gage were  assigned  by  Overton  to  Tracey,  and   before  or  at  the 
time  of  the  assignment.     The  deponent  further  stated,  that  one  or 
two  days  after  the  above-mentioned  transaction,  he  was  present  at 
a  conversation  between  the  said  Solomon  Tracey,  his  mother, 
Me  hi table  Tracey,  and  the  said  Thomas  Overton,  when  the  said 
Mehituble  said  to  Overton,  "I  am  afraid  you  have  cheated  my 
son,  as  you  are  a  lawyer,  and  he  is  unacquainted  with  the  law,  and 
that  you  have  taken  some  advantage  of  him."     Upon  which  Over- 
ton  replied,  that  he  had  not,  and  would  not,  because  he  had  made 
himself  accountable  for  the  debt,  if  Drew  did  not  pay  it. 
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The  mortgage  assigned  by  Overton  to  Tracey,  was  dated  No- 
vember 1st,  1808,  and  recited  a  bond  conditioned  for  the  payment 
of  fifteen  hundred  and  ninety  dollars,  in  equal  annual  instalments, 
the  first  of  which  became  due  on  the  1st  of  November,  1810,  and 
the  last  on  the  1st  of  November,  1816. 

The  assignment  which  was  endorsed  upon  the  bond  and  mort- 
gage, was  in  these  words,  viz: — 

"  Know  all  men  by  these  presents,  that  I,  Thomas  Overfon,  the 
within  nan.ed  mortgagee,  for  and  in  consideration  of  the  sum  of 
fifteen  hundred  and  ninety  dollars,  paid  to  rny  satisfaction,  have 
granted,  bargained,  and  sold,  assigned,  and  set  over  all  my  right, 
title,  interest,  claim,  and  demand,  of,  in,  and  to  the  said  within 
indenture  of  mortgage,  together  with  all  the  privileges  therein 
contained,  unto  Solomon  Tracey,  of  the  same  place,  yeoman. 
Witness  my  hand  and  seal,  December  28th,  1808. 

Witness,  Thomas  Overton.   (Seal.) 

Wanton  Rice, 
Constant  Williams." 

The  mortgaged  premises  were  sold  on  the  7th  of  August,  1S19, 
under  a  levari  facias,  issued  by  Solomon  Tracey,  and  purchased 
for  fifty  dollars  by  Tracey's  attorney. 

It  appeared,  from  the  testimony  of  William  Keelev,  that  Robert 
Drew  was  a  foreigner,  in  poor  circumstances,  who  did  not  appear 
to  possess  any  other  property  than  a  yoke  of  oxen  and  a  cart:  That 
the  mortgaged  premises  were  hill  land,  of  which  twenty  or  twen- 
ty-five acres  were  improved,  and  upon  which  a  log  house  and  a 
good  barn  were  erected. 

The  defendant  then  gave  in  evidence  a  receipt  signed  by  Solo- 
mon Tracey,  dated  December  28th,  1808,  by  which  he  acknow- 
ledged to  have  received,  in  part  payment  of  his  farm,  the  said  bond 
and  mortgage  from  Robert  Drew  to  Thomas  Overton.  He  also 
gave  in  evidence  a  deed  for  part  of  the  said  farm,  dated  December 
5th,  1787,  from  Jeremiah  Shaw  to  Solomon  Tracey,  containing 
a  covenant  against  the  grantor  himself,  or  any  person  claiming  un- 
der Connecticut  claimants.  A  deed  for  another  part  of  the  said 
farm,  dated  the  10th  of  May,  1792,  from  C.  Bingham  to  Solo- 
mon Tracey,  covenanting  that  the  grantor  was  the  true  and  law- 
ful owner  under  the  Susquehanna  company.  A  deed  for  another 
part  of  the  said  farm,  dated  the  16th  of  October,  1796,  from  «#. 
Brockace  and  J.  Gore  to  Solomon  Tracey,  covenanting  that  they 
had  a  legal  title  under  Connecticut,  and  a  deed  for  another  part  of 
the  said  farm,  dated  the  29th  of  October,  1789,  from  Jedidiah 
Shaw  to  Solomon  Tracey,  containing  a  warranty  against  persons 
claiming  under  Connecticut,  On  each  of  these  deeds  was  endorsed 
a  deed  poll,  bearing  date  the  28th  of  December,  1803,  conveying 
all  the  right  title,  interest,  claim,  and  demand  of  the  said  Solomon 
Tracey  in  the  premises  to  the  said  Thomas  Overton  in  fee.  The 
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aggregate  amount  of  the  consideration  of  the  several  conveyances, 
from  Tracey  to  Overton,  was  two  thousand  eight  hundred  and 
eighty-five  dollars. 

It  was  stated  by  a  witness,  that  he  had  frequently  heard  Overton 
say»  that  he  was  the  agent  of  S.  M,  Fox,  at  the  time  he  purchased  of 
Tracey:  That  Tracey  would  not  purchase  the  Pennsylvania  title, 
and  therefore  he  purchased  it,  and  then  bought  Tracey  out;  and  a 
deed,  dated  the  1st  of  October,  1809,  from  S.  M.  Fox  to  Thomas 
Overton,  was  given  in  evidence. 

When  the  evidence  was  closed,  the  defendant's  counsel  request- 
ed the  court  to  charge  the  jury, — 

1.  "That  the  receipt  dated"  the  28th  of  December,  180S,  and 
witnessed  by  Williams  and  Rice,  is  to  be  regarded  as  the  written 
contract  of  the  parties;  that  if  the  jury  believe  this  paper  was  exe- 
cuted subsequently  to  the  conversation  alluded  to  by  Williams  in 
his  deposition,  in  such  case  the  written  contract  would  be  the  con- 
tract between  the  parties,  and  the  jury  should  not  suffer  the  parol 
evidence  to  vary  it. 

2d.  "  That  if  any  guarantee  was  made,  the  plaintiff  must  show 
such  a  contract  as  is  laid  in  the  declaration;  and  that,  to  recover 
under  such  a  contract,  he  must  prove  that  he  has  proceeded  upon 
the  bond;  and  that  he  could  recover  nothing  at  the  time  the  in- 
stalments became  due,  or  at  any  rate  previous  to  bringing  this  suit; 
that  the  sale  upon  the  mortgage  could  not  affect  the  rights  of  the 
defendant,  without  notice  of  the  suit  and  sale,  which  is  not  proved; 
which  sale,  without  such  notice,  is  evidence  of  fraud  upon  the  part 
of  the  plaintiff,  inasmuch  as  he  might  and  did,  by  means  of  his  at- 
torney, purchase  the  same  at  a  low  price;  that  notice  should  have 
been  given  to  the  defendant  of  the  failure  of  Drew  to  pay  each  in- 
stalment. 

3d.  "That  under  the  contract,  as  laid  in  the  declaration,  the 
statute  of  limitations  would  commence  at  the  time  of  the  assump- 
tion; and,  if  not  then,  it  would  operate,  as  to  each  instalment,  from 
the  time  each  became  due. 

4th.  "  That  this  is  an  action  of  assumpsit,  and  the  plaintiff  can 
only  recover  under  the  guarantee;  and  that  the  allegations  of  the 
defendant  having  declared  that  Drew  was  solvent  and  in  good  cir- 
cumstances, would  be  the  foundation  of  an  action  of  deceit,  if  he 
were  not  solvent,  &c. ;  but  that,  under  such  allegations,  even  if 
proved,  he  could  not  recover  in  the  present  action. 

'5th.  "  That  there  is  no  evidence  before  the  jury,  to  show  that 
Drew  is  not  at  this  time  in  good  circumstances,  and  able  to  pay 
the  bond. 

Gtli.  "That  if  the  jury  believe,  that"  the  contract  between  Tra- 
cey and  Overton  was  for  the  sale  and  purchase  of  a  title  and  pos- 
session under  the  state  of  Connecticut,  he  land  not  lying  within 
either  of  the  old  seventeen  townships  of  Luzerne,  such  contract, 
at  common  law,  and  under  the  laws  of  Pennsylvania,  exist- 
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ing  at  the  time  of  such  contract  made,  would  be  absolutely  void; 
and  that  the  plaintiff  cannot  recover.  That  even  if  the  defendant, 
at  such  time,  was  acting  in  the  capacity  of  agent  of  Mr.  Fox,  the 
Pennsylvania  owner,  it  would  not  alter  the  nature  of  the  con- 
tract; particularly  if  Mr.  Overton  purchased  the  property  for  him- 
self. 

7th.  That  the  title  of  Tracey  having  failed  to  this  property,  Sa- 
muel Fox  having  been  the  real  owner  under  the  state  of  Pennsyl- 
vania, which  last  title  the  defendant  afterwards  purchased,  such 
failure  would  be  a  good  defence  to  the  present  action. 

"  That  the  assignments  on  the  back  of  Tracey's  deeds  would 
refer  to  the  title  mentioned  in  them,  and  that  it  is  the  province  of 
the  court  to  construe  such  assignments,  and  the  title  under  them," 

The  charge  of  the  court  was  as  follows: — 

"  This  is  an  action,  brought  by  the  plaintiff  against  the  defend- 
ant, to  recover  the  amount  of  the  Drew  mortgage,  with  interest, 
which  was  assigned  by  Overton  to  Tracey,  in  part  payment  of  the 
farm  sold  by  the  latter  to  the  former,  lying  in  Old  Sheshequin. 

"It  is  alleged  by  the  plaintiff,  that,  at  the  time  of  the  bargain 
and  assignment  of  the  mortgage,  the  plaintiff  was  ignorant  of  the 
land,  or  its  value  contained  in  the  mortgage,  and  also  with  Drew, 
and  his  circumstances;  and  that  at  that  time  Overton  stated  to  him, 
that  the  land  was  worth  double  the  amount  of  the  money  received, 
that  Drew  was  able  to  pay  that  sum,  and  that  he  would  guaranty 
the  payment. 

"  1st.  It  is  a  general  rule  of  law,  that  all  conversations,  agree- 
ments, and  negotiations  between  parties  are  done  away  by  their 
written  agreements,  and  that  the  writings  are  not  to  be  varied  by 
parol,  unless  the  parol  declarations  were  made  at  the  time  of  exe- 
cuting the  writings,  or  by  agreements  made  subsequent  thereto.  It 
seems  that  the  receipt,  the  assignment  of  the  mortgage,  and  the 
deed  from  Tracey,  are  dated  the  2Sth  of  December,  1808;  and  it 
is  fair  to  presume  they  were  made  at  the  same  time. 

"  2d.  If  the  jury  believe,  from  the  depositions  of  Williams  and 
Tracey,  that  the  defendant  made  the  statements  and  guarantee 
mentioned  by  them,  at  the  time  of  executing  the  writings,  and  that 
the  money  could  not  be  made  out  of  the  mortgaged  premises  or  of 
Drew,  the  plaintiff  might  recover  in  this  suit  without  having  pro- 
ceeded on  the  bond.  And  if,  in  endeavouring  to  collect  the  money 
by  proceedings  on  the  mortgage,  his  conduct  was  fair  and  bona 
fide,  he  was  not  bound  to  give  notice  to  the  defendant  of  such 
proceedings,  and  might  cause  the  premises  to  be  sold  and  purchase 
them  in  himself;  and,  particularly,  as  the  plaintiff  has  offered  here 
in  court,  to  make  the  same  title  to  Overton  for  two  hundred  and 
fifty  dollars,  or  consent  that  the  jury  may  deduct  that  sum  from 
the  amount,  if  they  find  for  him. 

"  3d.  The  plaintiff  was  not  bound  by  the  statute  of  limitations, 
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until  six  years  after  the  whole  amount  of  the  mortgage  money  be- 
came due. 

"4th.  If  the  money  could  not  be  made  from  ihe  mortgage,  and 
if  the  defendant  made  the  guarantee  alleged,  with  the  evidence  of 
William  Keeler,  that  about  the  time  of  the  assignment  he  was  ac- 
quainted with  Drew,  and  that  he  had  no  other  property  than  a 
yoke  of  oxen  and  a  cart,  as  he  knew  of, — the  plaintiff  may  recover 
without  having  taken  any  legal  steps  against  Drew,  and  without 
showing  any  thing  further  about  him. 

"  5th.  William  Keeler  s  testimony  is  all  the  evidence  upon  this 
point. 

"6th.  If  the  jury  believe,  that  the  contract  between  Tracey 
and  Overton  was  for  the  sale  and  purchase  of  the  Connecticut 
title  to  the  Sheshequin  farm,  then  the  contract  would  be  void, 
and  the  plaintiff  could  not  recover;  but  if  the  jury  believe  that  the 
contract  and  sale  of  the  farm  were  for  the  possession  and  valuable 
improvements  of  Tracey  only,  then  the  plaintiff  is  entitled  to  re- 
cover. 

"7th.  If  Tracey  sold  to  Overton  what  they  considered  the  title 
to  the  land,  when  the  real  title  was  in  Fox,  which  the  defendant 
had  subsequently  to  purchase,  it  is  a  good  defence  to  this  action; 
but  if  Overton  was  the  agent  of  Fox,  acquainted  with  Fox's  Penn- 
sylvania title  to  this  farm,  and  contracted  with  Tracey  for  his 
improvements  only,  the  assignment  by  Tracey  of  his  right  on  the 
back  of  the  Connecticut  deeds  ought  not  to  prevent  a  recovery, 
and  it  would  be  against  justice  and  a  good  conscience  for  the  de- 
fendant to  obtain  possession  of  Tracer's  valuable  improvements, 
and  then  protect  himself  behind  the  Connecticut  title,  when  nei- 
ther party  considered  that  title  in  their  contract." 

To  this  opinion  the  counsel  for  the  defendant  tendered  a  bill  of 
exceptions,  which  was  sealed  by  the  court. 

Conyngham  and  Dennison,  for  the  plaintiff  in  error. 

1.  In  suffering  to  be  read  in  evidence  the  answers  of  Constant 
Williams  to  the  second,  third,  fifth,  sixth,  and  seventh  interroga- 
tories, the  court  below  was  wrong.  They  were  leading  questions, 
which  directed  the  witness  to  the  answers  he  was  to  gi*e,  and,  in 
fact,  he  did  answer  in  the  words  of  the  interrogatories.  In  equity, 
where  interrogatories  are  of  a  leading  nature,  the  answers  to  them 
are  suppressed  upon  application  to  the  Master.  2  Madd.Ch.  412. 
The  party  injured  must  have  -some  opportunity  of  redress  against 
leading  interrogatories,  and  with  us  no  other  opportunity  presents 
itself  than  at  the  trial.  The  practice  has  been  to  make  the  objec- 
tion at  the  trial,  and  this  practice  is  supported  by  authority.  3  Jim. 
Dig.  227.  3  Lifters  Rep.  77.  1  Yeates,  404.  6  Binn.  489,  490. 
In  Shuler  v.  Spear,  3  Binn.  133,  it  was  held,  that  a  party  who  is 
present,  and  cross-examines,  cannot  object  to  leading  questions  on 
the  trial;  but  there  is  an  obvious  distinction  between  answers  to 
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interrogatories  on  a  commission,  and  those  which  are  given  on  the 
taking  of  a  deposition,  where  the  parties  are  present  and  put  their 
questions  in  person.  If  the  objection  cannot  be  made  at  the  trial, 
the  evil  is  without  remedy. 

2.  The  court  erred  in  charging  the  jury,  under  the  first  point, 
that  the  writings  were  not  to  be  varied  by  parol,  unless  the  parol 
declarations  were  made  at  the  time  of  executing  the  writings;  and, 
under  the  second  point,  that  if  the  jury  believed,  from  the  deposi- 
tions of  Williams  and  Tracey,  that  the  defendant  made  the  state- 
ments, and  gave  the  guarantee  mentioned  by  them,  at  the  time 
of  executing,  &c.,  the  plaintiff  might  recover.     This  was  laying 
down  the  law  too  broadly.      If  the  case  had  been  submitted  to  the 
jury  on  a  question  of  fraud,  there  would  have  been  no  cause  of 
complaint.     But  no  fraud   was  alleged  in  the  execution  of  these 
writings;  and  the  court  submitted  the  case  to  the  jury  upon  the 
broad  ground,  that  any  parol  declarations  made  at  the  time  of  their 
execution,  would  control  the  writings.     The  admission  of  parol 
evidence  is  confined  to  cases  of  fraud,  mistake,  or  the  omission  of 
the  scrivener  to  insert  what  the  parties  intended  should  be  intro- 
duced into  the  writing.    Christ  v.  Diffenbach,  1  Serg.  4*  Rawle, 
464.    Heagy  v.  Umberger,  10  Serg  #  Rawle,  339.     The  case  of 
Mumford  v.  M'Pherson,  1  Jo/ins.  415,  is  in  point.     A  ship  was 
sold  by  bill  of  sale  in  writing;  and  the  court  refused  to  admit  evi- 
dence to  prove  a  parol  guarantee,  at  the  time  of  executing  the  bill 
of  sale.     The  circumstance  of  no  exception  havi  ig  been  taken  to 
the  evidence  before  it  was  given,  is  no  reason  why  it  should  not 
afterwards  be  taken.     We  had  our  choice,  either  to  except  to  it  or 
let  it  go  to  the  jury,  and  pray  the  court's  opinion  on  its  effect. 

3.  Ther.e  was  error  in  the  charge,  under  the  second  point,  that 
it  was  not  necessary  for  the  plaintiff  below  to  give  notice  io  the 
defendant,  of  the  failure  of  Drew  to  pay  the  instalments  as  they 
became  due  upon  the  bond     Gibbs  v.  Cannon,  9  Serg.  $?  Rawle, 
200.     If  the  defendant  had  received  notice  of  the  nonpayment  of 
the  different  instalments,  he  mighi  perhaps  have  saved  himself. 

4.  It  was  an  erroneous  opinion,  that  if  Drew  was  insolvent  at 
the  time  of  the  assignment,  and  the  money  could  not  be  recovered 
on   the   mortgage,  the  plaintiff  might   recover,    without   having 
brought  an  action  against  Drew. 

5.  The  court  below  erred  in  instructing  the  jury,  under  the  third 
point,  that  the  pi  intiff  was  not  bound  by  the  act  of  limitations  un- 
til six  years  after  the  whole  amount  of  the  mortgage  money  be- 
came due.     The  guarantee  laid  in  the  declaration,  was  not  of  the 
mortgage,  but  of  the  bond;  that  the  several  instalments  should  be 
paid  as  they  fell  due.     The  act  of  limitations  began  to  run  from 
these  periods  respectively,  if  not  from  the  time  of  the  assumption. 

6.  The  court  left  the  construction  of  written  instruments  to  the 
jury.     The  only  evidence  of  Overtons  purchase  from  Tracey, 
was  contained  in  these  writings,  which  showed  that  the  subject 
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of  the  conveyance  was  a  Connecticut  title,  the  purchase  and  sale 
of  which  are  expressly  forbidden  by  act  of  assembly.     The  act 
of  the  llth  of  Jipril,  1795,  (3  Sm.  L.  209,  sect.  1,)  severely  pu- 
nishes all  intrusions,  under  any  pretended  title  not  derived  from 
Pennsylvania;  and  the  territorial  act  of  the  16th  of  tflpril,  1802, 
(3  Sm.  L.  525,  sect.  4,)  renders  utterly  void  all  contracts  in  rela- 
tion to  Connecticut  titles.     One  who  enters  under  Connecticut, 
acquires  no  title  either  in  law  or  equity.     No  action,  therefore,  is 
maintainable  upon  a  bond  given  for  the  purchase  money,  on  the 
sale  of  a  Connecticut  title.  Mitchell  v.  Smith,  1  Sinn.  110.    The 
object  of  the  act  of  the  6th  of  <flpril,  1S02,  was  to  cut  up  these 
pretended  titles  by  the  roots.  Irish  v.Scovil,  6  Binn.  55.     It  did 
not  appear  that  Overton  held  the  Pennsylvania  title.     The  only 
evidence  on  the  sybject,  was  his  own  declaration;  and,  at  one  time, 
he  stated  that  he  had  purchased  the  land  from  Fox,  and,  at  ano- 
ther, that  he  was  the  agent  of  Fox  when  he  purchased  from  Tra- 
cey.   But  if  he  had  the  Pennsylvania  title,  it  is  against  the  policy 
of  the  law  that  a  Pennsylvanian  should  purchase  a  Connecticut 
title.     Upon  the  same  principle,  one  who  settles  under  a  Connec- 
ticut tille,  is  estopped  from  saying  that  he  claims  under  Pennsyl- 
vania. Dailey  v.  livery,  4  Serg.  4*  Rawle^  281.     The  possession 
of  the  good  title  does  not  purge  the  illegality  of  the  purchase  of  that 
which  is  prohibited.    There  being  no  other  evidence  of  this  trans- 
action than  that  which  the  writings  contained,  the  court  should 
have  instructed  the  jury  positively  on  the  subject,  and  not  have 
left  it  for  them  to  decide  whether  the  contract  was  for  the  sale  of 
the  land,  or  of  the  improvements  only. 

Kenny  and  Williston,  for  the  defendant  in  error. 

1.  The  interrogatories  objected  to  as  leading,  are  not  of  that 
character.     To  the  sixth,  which  has  the  greatest  appearance  of  be- 
ing so,  the  witness  answered  nothing.     But,  if  they  were  so,  the 
objection  comes  too  late.     Leading  questions  should  be  objected 
to  at  the  time  of  taking  the  deposition  of  a  witness.  Strickler  v. 
Toddt  10  Serg.  4*  Rawle,  73.    This  commission  was  executed  at  a 
great  distance,  and  at  great  expense,  and  if  there  was  any  objection 
to  the  interrogatories,  it  ought  to  have  been  made  before  filing  the 
cross-interrogatories,  or  at  the  next  court.     To  wait  until  the  trial 
is  unreasonable. 

2.  Parol  declarations,  made  at  the  time  of  executing  a  writing, 
have  uniformly  been  admitted,  in  cases  of  fraud  and  where  equity 
required  that  they  should  be  received.     This  is  precisely  such  a 
a  case.     Tracey  was  tricked  into  the  execution  of  his  deed  by  the 
Assurances  of  Overton,  that  Drew  was  a  man  of  property,  and  the 
mortgage  good  security,  and   that  he  would  guaranty  it.     There 
was  nothing  in  the  evidence  inconsistent  with  the  deed,  and  the 
propriety  of  admitting  it  is  fully  supported  by  authority.   Field  v. 
Bid  die,  2  Dull.  171.    Christ  v.  Diffenbach,  1  Serg:  fy  Rawle, 
464, 465.  1  Phil.  Ev.  483.  Lessee  of  Dinkle  v.  Marshall,  3  Sinn. 
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587.  Drum  v.  Simpson,  6  Binn.  478.  Besides,  no  objection  was 
made  to  the  evidence,  and  it  is  not  error  to  admit  that  to  which  no 
exception  has  been  taken.  M'Cullough  v.  Elder's  Executors,  8 
Serg.  8?  Rawle,  181. 

3.  Notice  of  the  nonpayment  of  the  instalments  as  they  become 
due  upon  the  bond  was  not  necessary.     It  was  not  negotiable  pa- 
per, in  relation  to  which  notice  is  required  by  the  custom  of  mer- 
chants.     Overton  guarantied  the  bond,  and  it  was  his  business  to 
see  that  it  was  paid.     It  was  proved,  that  Drew  was  insolvent  at 
the  time  the  assignment  was  made  of  his  bond  and  mortgage.    As 
to  the  notice  of  the  sale  under  the  mortgage,  we  offered,  and  now 
offer  again,  to  convey  to  Overton  the  land  purchased  at  sheriff's 
sale,  for  two  hundred  and  fifty  dollars,  which  is  no  more  than  what 
it  cost,  including  the  expense  of  the  suit  against  Drew,  and  in  fact 
the  jury  did  deduct  that  sum  from  our  demand. 

4.  The  act  of  limitations  could  not  begin  to  run  until  one  year 
after  the  last  instalment  became  due,  because  until  that  time  no 
proceedings  could  be  had  on  the  mortgage;  and  until  the  land  was 
sold  under  the  mortgage,  it  could  not  be  ascertained  whether  or 
not  the  security  was  sufficient.    [The  COURT  told  the  counsel,  that 
it  was  unnecessary  to  speak  further  to  this  point.] 

5.  When  Tracey  purchased  the  Connecticut  title  in  1789,  there 
was  no  act  of  assembly  prohibiting  such  purchases.    His  entry  was 
lawful,  and  he  made  valuable  improvements  on  the  land.    Whether 
he  sold  these  improvements  or  the  land  itself,  was  a  fact  which 
depended,  not  upon  papers  alone,  but  upon  other  evidence  also. 
This  evidence  did  not  contradict  the  writing,  and  the  whole  was 
properly  submitted  to  the  decision  of  the  jury,  whose  verdict  ne- 
gatives the  sale  of  the  Connecticut  title.    There  was  nothing  in  this 
transaction  prohibited  by  law.     The  design  of  the  territorial  act  of 
the  6th  of  Jipril,  1802,  was  to  extinguish  all  titles  under  Connec- 
ticut, by  prohibiting  and  rendering  void  all  contracts  in  relation 
to  them.     But  it  was  never  intended  to  prevent  a  Pennsylvania 
claimant  from  making  a  compensation  to  the  Connecticut  settler 
for  his  time,  labour,  and  money  expended  in  making  improve- 
ments.    In  the  present  transaction,  there  was  no  sale  of  the  title. 
It  was  no  more  than  a  surrender  of  the  possession  to  a  Pennsyl- 
vanian,  whose  title  was  good,  on  receiving  a  reasonable  allowance 
for  improvements.     In  this  respect,  this  case  differs  from  that  of 
Smith  v.  Mitchell,  1  Binn.  110. 

The  opinion  of  the  court  was  delivered  by 

DUNCAN,  J.  The  several  questions  raised  on  this  record  are  im- 
portant, and  have  received  all  the  consideration  their  importance 
demands.  It  was  an  action  of  assumpsit,  on  a  parol  guarantee  of 
the  solvency  of  the  debtor,  and  the  adequacy  of  the  lands  mort- 
gaged to  pay  the  mortgage  money.  The  assignments  of  the  bond 
and  mortgage  were  made  under  seal,  and  in  the  presence  of  two 
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witnesses,  and  contained  no  covenant  except  the  one  implied  by 
the  words,  "assigned  and  set  over,"  which  would  not  reach  the 
solvency  of  the  debtor  or  the  sufficiency  of  the  estate  mortgaged. 
The  only  real  matter  in  controversy  is,  whether  the  action  could 
be  sustained  upon  the  parol  agreement  to  warrant,  and  the  lawful- 
ness of  the  consideration  of  the  promise.  Other  incidental  matters 
arose  on  the  trial,  which  have  given  rise  to  several  exceptions, 
which  will  be  considered  in  their  order. 

The  first  error  assigned,  is  in  the  admission  of  the  answers  of 
Constant  Williams  to  certain  interrogatories  exhibited  by  the 
plaintiff  below,  the  defendant  in  error,  on  account  of  their  leading 
character.  Some  of  these  interrogatories  had  a  leading  cast,  and 
might,  in  a  certain  shape,  have  been  excepted  to;  but  the  defend- 
ant below  joined  in  the  commission,  and  exhibited  his  cross-in- 
terrogatories to  the  witness,  on  the  same  questions  which  he 
now  complains  of  as  leading.  In  chancery,  on  a  return  of  the 
commission  and  publication,  if  a  party  neglect  to  move  for  a  sup- 
pression on  this  ground,  he  is  too  late  to  object  on  the  hearing. 
•Here,  having  joined  in  the  commission  and  interrogated  on  the 
same  questions,  I  think  that  he  is  too  late  with  this  exception  on 
the  trial.  I  can  see  no  reason  to  distinguish  this  from  Sheeler  v. 
Speer,  3  Binn.  133,  where  it  was  decided,  that  a  party  present, 
and  cross-examining,  cannot  object  to  leading  questions  in  the 
deposition,  on  the  trial.  It  is  as  much  a  waiver,  as  permitting 
thf  question  to  be  answered  without  objection.  It  is  something 
more  than  a  treacherous  silence,  which  would  be  acquiescence.  It 
is  a  positive  waiver.  I  must  confess,  I  am  not  disposed  to  lend  a 
ready  ear  to  objections  kept  in  reserve,  until  it  is  too  late  for  a 
party  to  remove  them.  It  is  a  snare  into  which  his  opponent  has 
led  him,  and  ought  not  to  avail  him.  In  Jones  v.  Lucas,  1  Hand. 
368,  this  very  point  was  decided.  It  was  there  held,  that  where 
a  deposition  is  introduced  on  a  trial  at  law,  regularly  taken  on  a 
commission,  and  an  objection  is  made  to  some  of  the  questions  as 
leading  ones,  the  court  cannot  suppress  these  questions  and  an- 
swers, after  the  jury  is  sworn;  but  the  objection  should  be  made 
before  the  jury  is  sworn,  and  the  exceptionable  questions  and  an- 
swers suppressed. 

The  second  error  assigned,  is  to  the  charge  of  the  court,  and 
brings  out  the  question,  as  to  an  assignee  sustaining  such  an  action 
on  a  parol  guarantee,  where  the  written  assignment  contains  no 
such  covenant.  The  objection  was  not  made  to  the  competency  of 
the  evidence,  as  being  by  parol,  to  contradict  or  add  to  a  written 
agreement,  but  to  its  operation  when  received.  The  defendant 
below  made  no  objection  to  this  medium  of  proof  as  he  ought  to 
have  done,  but  I  am  willing  to  allow  him  the  fuU.  benefit  of  the 
exception;  and  my  opinion  is,  that  the  evidence  was  competent, 
and,  if  believed,  sufficient  to  charge  him  in  this  form  of  action. 
The  evidence  was,  that  Over  I  on  represented  to  Tracey,  that 
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the  value  of  the  lands  in  mortgage  was  double  the  sum  for  which 
they  were  mortgaged,  and  that  Drew,  the  mortgagor,  was  in  sol- 
vent circumstances,  and  able  to  pay  the  amount  of  the  mortgage 
money;  and,  in  the  event  of  a  failure  on  Drew's  part,  he  would 
be  accountable  for  the  value  contained  in  the  mortgage  and  bond, 
amounting  to  the  sum  of  fifteen  hundred  and  ninety  dollars:  That 
Tracey  observed  to  Overton,  that  this  guarantee  should  be  reduced 
to  writing;  to  which  Overton  replied,  it  was  unnecessary,  that 
some  witnesses  were  present  who  could  establish  the  fact;  and  that 
the  defendant  never  was  in  solvent  circumstances,  and  the  pro- 
perty was  totally  inadequate;  that  it  had  been  sold  on  the  mort- 
gage, and  did  not  bring  more  than  one-tenth  of  the  debt,  and  the 
purchaser  at  sheriff's  sale  offered  to  let  Overton  have  it  back  on 
the  terms  he  had  bought  it." 

Had  this  been  an  assignment,  expressed  to  be  without  recourse, 
it  would  have  presented  a  different  question,  for  then  the  writing 
would  have  shown  that  all  recourse  was  excluded.  But  the  evi- 
dence was  of  a  thing,  not  in  terms  contradictory  of  the  deed,  but 
explaining  what  was  intended  by  the  assignment,  and  that  the  pro- 
vision for  recourse  was  particularly  stipulated,  which  was  not  in- 
serted by  the  fraud  of  Overton;  for  a  fraud  it  would  be  in  Overton^ 
if  Tracey  insisted  on  the  stipulation  being  inserted  in  the  instru- 
ment, and  it  was  omitted  by  the  persuasion  of  Overton,  for  him 
now  to  avail  himself  of  an  omission,  of  which  he  was  the  cause. 
There  is  nothing  in  the  instrument  inconsistent  with  this  guaran- 
tee. So  far  from  this,  the  courts  of  Virginia  hold,  that  the  as- 
signee of  a  bond,  without  any  express  agreement  on  the  part  of 
the  assignor,  having  used  due  diligence  to  secure  the  money,  has 
an  implied  right  to  recover  by  action  of  assump&it,  against  the 
assignor,  unless  there  be  an  Agreement  to  the  contrary,  or  special 
circumstances,  to  show  that  itV'as  not  so  intended  by  the  parties 
at  the  time  of  the  assignment.  \^e  assignment,  as  they  hold,  im- 
porting, itself,  a  debt  due  from  the  assignor,  the  right  not  be- 
ing given  by  the  act  of  assembly  authorizing  the  assignment,  but 
existing  at  the  common  law;  so  that  unless  there  is  an  express  sti- 
pulation, or  something  to  show  the  contrary  to  have  been  the  in- 
tention of  the  parties,  the  assignor  is  liable  by  operation  of  law. 
McLean's  Executors  v.  Davis,  2  Wash.  219.  Goodiuin  v.  Ster- 
rett,  2  Hen.  <$*  Munf.  1S9.  This,  however,  is  not  so  considered 
with  us,  and  is  only  cited  to  show,  that  the  stipulation  to  guaranty, 
is  not  inconsistent  with  the  assumpsit,  though  an  implied  assump- 
sit  would  not  arise  by  operation  of  law. 

It  is  not  my  intention  to  attempt  to  reconcile  all  the  decisions 
on  this  head  of  evidence.  This  would  be  a  difficult  task  to  accom- 
plish, and  beyond  my  powers.  It  does  not,  however,  follow,  that 
because  parol  evidence  in  this  case  may  be  admitted,  it  is  there- 
fore admissible  in  all.  But  it  may  be  confidently  said,  that  deci- 
sions have  established  the  principle,  that  relief  may  be  granted 
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against  deeds  on  the  ground  of  fraud,  mistake,  oppression,  or  im- 
position. The  general  principle  is,  that  parol  evidence,  where 
there  is  a  deed,  is  not  to  be  admitted  in  all  cases,  nor  is  it  to  be 
refused  in  all.  Each  must  depend  on  its  own  circumstances. 
Where  fraud  intervenes,  there  the  evidence  may  be  introduced. 
If  it  was  admitted  in  all,  justice  would  be  subverted.  If  it  was 
refused  in  cases  of  imposition,  fraud  would  be  protected.  It  is 
one  of  the  most  important  offices  of  a  court  of  chancery,  and  in 
which  it  is  much  employed,  to  correct  mistakes  and  fraudulent 
omissions  in  deeds.  The  courts  do  not  vary  the  deed,  but  if  there 
be  a  frudulent  omission,  it  is  an  equity  deh ors  the  deed;  and  when 
a  court  of  chancery  cannot  satisfy  itself  of  the  fact,  an  issue  may 
be  directed  to  try  the  question,  as  was  done  in  The  South  Sea  Co. 
v.  Dagliffe,  2  Ves.  377.  Dagliffe  agreed  not  to  carry  goods,  un- 
der certain  circumstances.  If  information  was  given  in  two  months 
after  his  return  home  that  he  had  done  so,  then  he  was  to  pay  cer- 
tain damages.  The  instrument  was  not  drawn  up,  until  on  board 
the  ship  and  in  a  great  hurry,  and  then  executed  by  Dagliffe. 
When  he  got  out  to  sea  and  read  it  over,  he  found  it  was  six  months 
instead  of  two,  and  brought  a  bill  to  be  relieved  against  that  vari- 
ance in  the  instrument,  the  company  having  brought  an  action  on 
it.  Lord  KING  sent  it  to  an  issue,  and  it  was  tried  on  the  question, 
whether  it  was  the  original  agreement,  that  it  should  be  two  instead 
of  six  months:  a  verdict  was  given  in  favour  of  the  plaintiff,  that  it 
was  designed  to  be  in  two  months;  and,  in  consequence  of  this,  Lord 
TALBOT  made  a  decree  to  relieve  the  plaintiff  against  any  difficulty 
by  the  variation.  Undoubtedly  there  will  be  found  a  hesitancy  in 
admitting  parol  evidence  to  correct  agreements  and  mistakes,  and  it 
ought  to  be  strong  and  irrefragable  evidence;  but  fraud,  in  equity, 
is  an  exception  to  every  rule;  and  if  the  bill  in  chancery  states, 
that  the  clause  intended  to  be  inserted  was  suppressed  by  fraud, 
chancery  never  refuses  relief  on  a  fraud  made  out.  The  only  diffi- 
culty is  in  deciding,  what  should  be  deemed  fraud.  If  one  of  the 
contracting  parties  insists  on  a  certain  stipulation,  and  desires  it 
may  be  made  a  part  of  the  written  agreement,  and  the  other  by 
his  promise  to  conform  to  it,  as  if  it  was  inserted  in  the  written 
instrument,  prevents  its  insertion,  this  is  a  fraud,  and  chancery 
will  enforce  the  agreement  as  if  the  stipulation  had  been  inserted. 
Having  no  court  of  chancery,  our  common  law  courts  have  con- 
stantly acted  upon  this  principle,  from  Thomson  v.  White,  1  Dall. 
424,  to  Christ  v.  Diffenbach,  1  Serg.  Sf  Rawle,464,  in  a  succession 
of  decisions  varying  in  their  circumstances,  but  all  bottomed  upon 
this  principle.  It  is  laid  down,  in  a  work  of  acknowledged  autho- 
rity, (Sngden  on  Vendors,  128.)  that  if  the  parties  object  to  a 
conveyance,  on  account  of  a  term  of  the  agreement  being  omit- 
ted, and  the  party  promise  to  rectify  it,  whereupon  the  deed 
is  executed,  a  specific  performance  of  the  promise  will  be  en- 
forced. And  this  form  of  action  is,  with  us,  in  nature  of  a  bill  in 
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equity,  to  compel  the  specific  performance  of  a  promise.  Here 
the  promise  was  to  make  good  the  mortgage;  to  make  it  available; 
hring  the  mone}';  or,  in  the  words  of  the  witness,  collectable.  In 
the  main,  this  was  the  charge  of  the  court,  and  it  is  free  from  the 
imputation  of  error. 

The  charge  on  the  second  point  is  likewise  free  from  error.     It 
was  not  necessary  for  Tracey  to  give  notice  to-  Overton  of  the 
failure  o£  Drew  to  pay  the  instalments.     It  has  no  relation  to  no- 
tice of  nonpayment,  in  order  to  charge  the  indorser  of  negotiable 
paper.     The  interests  of  commerce  require  that  this  should  be 
strictly  done;  but,  in  this  case,  it  was  the  business  of  Overton  to 
look  to  the  ability  of  Drew  to  pay  the  debt.     The  proof  was,  that 
Drew  was  never  able  to  pay  any  thing,  as  he  never  had  any  thing 
but  a  yoke  of  oxen  and  a  cart,  and  the  land  was  poor  and  sterile. 
He  should  have  well  known  his  capacity,  when  he  entered  into 
this  voluntary  warranty  and  induced  Tracey,  on  his  representa- 
tions, to  take  the  assignment  of  the  debt.     His  promise  was,  that 
the  land  should  bring  the  money,  or,  if  it  did  not,  he  would  be  ac- 
countable for  it.     In  all  cases  of  this  kind  the  rule  is  plain,  if  the 
guarantee  proceeds  fairly  in  his  prosecution  to  recover  the  debt,  if 
he  has  given  notice  to  the  voucher,  the  record  of  this  proceeding 
is  conclusive.     If  he  does  not  give  notice,  it  is  incumbent  on  him, 
on  the  trial  to  prove,  that  he  pursued  the  original  debtor  with  all 
good  faith,  and  that  he  failed,  not  by  his  own  negligence,  but  be- 
cause the  debtor  was  never  in  such  a  situation  that  he  could  pro- 
bably recover  from   him.      The  principle  is  stated  in  Gibbs  v. 
Cannon,  9  Serg.  $•  ftawle,  201,  to  be,  that  the  guarantor  of  a  note 
does  not  stand  in  the  same  situation, as  parties  to  the  note.     It  is 
not  like  an  action  on  the  indorsement.     It  is  in  the  nature  of  an 
insurance  of  the  debt,  and  there  is  no  need  of  the  same  proof  to 
charge  him,  as  there  is  an  indorser.     It  is  sufficient  for  him  to 
show  that  he  could  not  have  obtained  the  money,  by  making  the 
demand.     The  necessity  of  a  demand,  in  order  to  charge  the  in- 
dorser of  a  bill  is  solely  founded  on  the  custom  of  merchants,  and 
it  only  applies  to  actions  on  the  indorsement,  which  is  an  action 
on  the  bill  itself,  and  does  not  apply  to  any  case  where  the  gua- 
rantor is  not  an  indorser,  and  the  action  not  on  the  indorsement. 
It  would  follow,  from  this  principle,  that  the  guarantee  might  re- 
cover in  this  case,  on  his  agreement  as  to  the  solvency  of  Drew, 
and  the  adequacy  of  the  mortgaged  premises,  and  that  without  no- 
tice of  the  nonpayment  of  the  instalments,  as  they  become  due, 
unless  indeed  it  had  been  proved,  which  was  not  pretended,  that 
Overton  had  received  prejudice  from  the  want  of  notice,  or  could 
have  received   benefit  from  notice.     The  poverty  of  Drew  was 
proved,  his  inability  to  pay  was  not  contradicted  by  any  witness, 
nor  was  it  proved  that  the  land  had  grown  more  sterile,  or  was 
deteriorated  by  Drew.    Overton  assumed  to  pay,  if  Drew  did  not; 
and,  if  the  money  could  not  be  raised  by  a  sale  of  the  land,  he 
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ought  to  have  taken  notice.  Ii  was  necessary  neither  to  allege, 
nor  to  prove  it.  5  Com.  Dig.  53.  Cro.Jac  68.  It  is  a  duty  which 
the  law  enjoins  on  such  guarantor,  to  see  that  the  debt  is  paid. 
Kin%  v.  Baldwin,  2  Johns.  Ch.  559. 

This  answers  the  fourth  assignment  of  error.  He  was  not  bound 
to  bring  an  action  on  each  instalment  as  it  became  due,  because  it 
would  have  been  a  fruitless  act,  and  because  Overton  guarantied 
that  the  mortgaged  lands  should  bring  the  debt  on  a  sale*mder  the 
mortgage.  Neither  party,  it  would  seem,  looked  to  the  solvency  of 
Drew,  but  to  the  solvency  of  the  land, — that  the  money  should  be 
collectable  from  the  land. 

The  fifth  specification  is,  that  the  court  erred  in  the  opinion, 
that  the  plaintiff  was  not  bound  by  the  statute  of  limitations  until 
six  years  after  the  last  instalment  became  due.  If  this  had  been 
an  action  of  deceit  oa  Overtones  false  representation,  the  opinion 
would  have  been  erroneous;  but  it  was  on  his  assumption  with  re- 
spect to  the  security  of  the  mortgage  bemg  an  available  one.  Tra- 
cey could  not  proceed  to  sue  on  the  mortgage  until  one  year  after 
the  last  instalment  became  due.  Until  the  property  was  sold,  it 
could  not  be  known  but  that  it  would  be  available.  The  deficiency 
could  no  otherwise  be  ascertained.  The  cause  of  action  did  not 
accrue  until  that  was  ascertained,  and  until  the  cause  of  action  ac- 
crued, the  statute  would  not  begin  to  run.  The  proper  plea,  in 
such  case,  would  not  be  non  assumpsit  infra  sex  annos;  but 
causa  actionis  non  accrevit  infra  sex  annos. 

The  sixth  point.  If  this  had  been  the  assignment  of  the  bond 
and  moitgage,  in  consideration  of  the  sale  and  conveyance  of  a 
title  under  Connecticut,  to  one  not  holding  or  representing  the 
Pennsylvania  title,  the  consideration  would  have  been  illegal, 
and  no  action  would  have  grown  out  of  it.  It  is  a  matter  in  which 
the  Pennsylvania  legal  owner  must  rejoice  equally  with  the  Con- 
necticut pretender,  that  this  bone  of  contention  no  longer  exists. 
It  had  distracted  the  state  for  nearly  forty  years.  It  had  nearly 
caused  a  civil  war.  Some  valuable  lives  were  lost  in  the  contest. 
It  is  now  happily  settled,  I  must  say  with  great  sacrifice  of  the 
Pennsylvania  rights;  but  it  is  settled,  and  I  shall  regret  to  see  its 
remembrance  kept  alive  by  a  construction  which  would  do  no  credit 
to  the  Pennsylvania  claimant,  for  the  plea  is  a  most  ungracious 
one;  but  ungracious  as  it  may  be,  still,  if  the  contract  falls  within 
the  letter  and  policy  of  the  acts  protecting  the  sale  and  transfer  of 
Connecticut  titles,  it  must  be  sustained.  The  act  of  the  llth  of 
tflpril,  1795.  3  Sm.  L.  209,  is  for  the  punishment  of  intruders 
under  the  Connecticut  pretensions,  and  persons  combining  and 
conspiring  for  the  purpose  of  conveying,  possessing,  or  settling 
within  the  limits  of  Pennsylvania,  under  such  titles.  This 
transaction  cannot  fall  under  this  act.  It  savoured  not  of  an  in- 
trusion under  the  Connecticut  title,  nor  was  it  a  combining  for 
conveying,  possessing,  or  settling  under  such  title,  but  was  the 
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very  reverse;  the  surrender  up  and  extinction  of  that  title.  The 
act  on  which  the  plaintiff  in  error  relies,  is  the  act  of  the  6th  of 
April,  1«02,  3  Sm.  L.  525.  If  we  look  to  the  objects  of  the  legis- 
lature, as  they  appear  in  the  title  and  are  stated  in  the  preamble 
to  that  act,  they  prove  any  thing  else  than  an  intention  of  the  le- 
gislature to  prevent  the  holder  of  the  Pennsylvania  title  from  set- 
tling down  on  his  land,  peaceably  obtaining  a  surrender  of  the 
possession  of  the  Connecticut  intruder.  It  is  entitled,  ''an  act 
to  maintain  the  territorial  rights  of  the  state,  and  to  protect  the 
property  of  persons  holding  lands  under  the  same;"  and  the  pre- 
0mble  states,  that  "certain  persons,  under  pretence  of  titles  de- 
rived from  Connecticut,  have  endeavoured  by  improper  pretences, 
to  defame  the  titles  of  persons  holding  lands  by  grant  from  this 
state,  &c.,  in  order  to  counteract  such  practices,  and  preserve  the 
just  rights  of  the  state,"  it  enacts  that  no  conveyance  of  lands 
within  the  counties  of  Luzerne,  Li/coming,  and  Wayne,  shall 
pass  any  estate,  where  the  title  is  not  derived  from  this  state,  and 
inflicts  a  penalty  on  any  judge  or  justice  for  receiving  proof  of,  or 
recorder  for  recording  a  deed  of  that  description,  and  forbids  every 
one  interested  in  a  Connecticut  title,  from  sitting  as  a  judge  or 
juror  in  any  case  where  such  title  may  come  in  question;  and  it 
lastly  provides,  that  every  person  settling,  or  purchasing,  or  in 
any  manner  contracting  for  land  under  the  Connecticut  title,  shall 
forfeit  two  hundred  dollars.  The  object  of  this  act  was  to  main- 
tain the  territorial  rights  of  the  state,  protect  the  property  of  per- 
sons holding  under  the  state,  and  cut  up  the  Connecticut  titles  by 
the  roots.  But  I  am  far  from  considering  it  to  be  an  infraction  of 
that  law,  for  a  Pennsylvania  holder  to  agree  with  a  settler  under 
the  Connecticut  title  to  surrender  the  possession  to  him,  the  right- 
ful owner.  The  improvements,  buildings,  and  crop  in  the  ground 
might  be  worth  more  than  the  sum  given  for  the  surrender.  There 
was  nothing  in  a  moral  or  legal  point  of  view  vicious  in  the  Penn- 
sylvania rightful  owner,  agreeing  to  pay  the  Connecticut  man 
for  his  labour  of  many  years  on  his  lands,  however  unlawful  his 
original  entry  may  have  been,  nor  in  the  Connecticut  man  aban- 
doning that,  which,  at  one  time,  he  might  have  conscientiously 
settled,  under  the  belief  that  the  Connecticut  title  was  valid. 
Though  it  must  be  admitted,  after  the  decree  made  at  Trenton^ 
to  have  been  a  most  extraordinary  delusion,  yet  I  will  not  say, 
that  such  infatuation  was  impossible.  Nor  can  I  perceive  any 
thing  in  the  transaction  against  the  letter,  spirit,  or  policy  of  any 
act  of  assembly,  forbidding  the  Connecticut  settler,  saying  to  the 
Pennsylvania  landholder,  "I  am  sick  of  this  strife,  I  am  not  wil- 
ling longer  to  hold  out  against  your  title  and  the  laws  of  this  state; 
pay  me  the  value  of  my  permanent  improvements,  my  buildings, 
and  my  crop  in  the  grounc;  1  will  move  off;  I  will  go  further  into 
the  wilderness,  and  acquire  a  lawful  and  rightful  possession."  There 
is  nothing  in  an  agreement  founded  on  these  considerations  for- 
VOi.  XIV.  2  T 
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bidden  by  any  law.  Nor  for  the  legal  owner  to  say,  "Surrender 
your  possession,  and  I  will  pay  you  for  the  labour  you  have  spent 
upon  my  land;  go  away  in  peace,  and  I  will  pay  you  for  your 
crop  "  If  this  was  all,  there  would  be  nothing  forbidden.  It  can- 
not render  it  vicious,  because  the  Connecticut  man  surrenders 
with  his  improvements,  every  vestige  of  claim,  every  worthless 
rag  of  conveyance.  There  is  so  much  natural  justice  in  this,  it 
so  much  tends  to  accomplish  that  which  the  state  had  at  heart,  for 
which  she  sacrificed  so  much,  the  establishment  of  peace  in  her 
borders,  that  I  shall  be  sorry  to  find  in  the  pages  of  any  of  her 
laws  a  provision  of  this  kind,  which  would  ever  subject  the  holder 
of  ihe  Pennsylvania  title  to  a  forfeiture  of  two  hundred  dollars 
for  doing  that  which  his  interest  and  conscience  dictated  to  him, 
by  a  correct,  beneficial,  pure,  and  proper  arrangement,  consistent 
with  the  true  policy  of  the  laws  against  these  intruders,  and  the 
true  interest  of  the  commonwealth. 

This  was  not  a  matter  of  law,  depending  upon  the  legal  con- 
struction of  the  writing  alone.  Facts  dehors  the  deed  were  to  be 
considered,  before  it  could  be  pronounced  whether  the  parties  to 
the  contract  transgressed  any  law.  To  do  this,  it  was  necessary 
to  ascertain  the  situation  of  the  parties,  and  there  the  jury  were 
properly  instructed  by  the  court,  that  if  they  found  that  Overton 
represented,  or  was  in  truth  the  owner  of  the  Pennsylvania  title, 
and  Trcrcey,  who  had  made  permanent  and  valuable  improvements 
under  the  Connecticut  title,  contracted  for  the  surrender  of  these 
to  the  rightful  owner  of  the  soil,  and  that  this,  and  not  the  Con- 
necticut title,  was  the  consideration  for  the  assignment  of  Drew's 
bond  and  mortgage,  then  the  plaintiff  was  entitled  to  recover.  The 
jury  would  judge,  from  the  amount  of  the  consideration,  whether 
it  was  the  value  of  a  fee  simple  title,  or  merely  a  compensation  for 
improvements.  There  was  evidence  to  show,  that  it  was  the  sur- 
render of  the  possession  and  improvements  to  the  Pennsylvania 
right  that  was  the  consideration  of  the  assignment,  and  not  an  act 
hostile  to  the  sovereignty  of  the  state,  or  her  territorial  rights,  or 
defaming  the  title  of  persons  holding  by  grant  from  the  state;  but 
a  submission  to  the  state  and  her  laws,  by  a  surrender  of  all  hos- 
tile pretensions;  not  receiving  compensation  or  allowance  for  the 
soil,  supposing  it  to  be  in  Tracey,  but  a  compensation  agreed  to 
be  made  by  him  who  was  to  be  benefited  by  them,  for  the  sub- 
stantial improvements  made  on  his  land,  to  him  who  made  them. 

The  plaintiff  in  error  has  failed  in  sustaining  any  of  his  excep- 
tions, either  to  the  evidence  or  the  opinion  of  the  court,  and  the 
judgment  stands  affirmed. 

Judgment  affirmed. 
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GORDON  against  BULKELEY. 

IN  ERROR. 

One  who  has  only  a  parol  authority  foi1  the  purpose,  cannot  bind  his  principal  by 
affixing,  in  his  absence,  his  name  and  seal  to  a  bond. 

WRIT  of  error  to  the  Court  of  Common  Pleas  of  Tioga  county, 
in  an  action  of  debt  brought  by  Israel  Bulkeley,  the  defendant  in 
error,  against  Groves  Gordon*  the  plaintiff  in  error,  upon  a  bond, 
purporting  to  have  been  given  by  John  Gordon  and  the  said  Groves 
Gordon,  to  the  said  Israel  Bulkeley,  constable  of  Tioga  town- 
ship, in  the  county  of  Tioga,  for  one  hundred  and  fifty  dollars, 
conditioned  that  the  said  John  Gordon  should  appear  at  the  next 
Court  of  Common  Pleas  of  Tioga  county,  to  abide  the  final  deci- 
sion of  the  said  court,  &e.,  and  to  comply  with  all  things  required 
by  law  to  procure  his  discharge,  under  the  acts  of  assembly  for  the 
relief  of  insolvent  debtors.  The  bond  was  signed  and  sealed  by  ' 
John  Gordon,  and  acknowledged  by  him  alone  before  a  judge  of 
the  court;  and  it  appeared  that  the  name  and  seal  of  Groves  Gor- 
don were  affixed  in  his  absence,  in  pursuance  of  a  parol  authority 
from  the  said  Groves  Gordon,  the  surety  and  co-obligor  in  the 
bond. 

The  defendant  pleaded,  non  est  factum;  and,  upon  this  issue, 
the  court  below  was  of  opinion,  that  the  bond  was  well  executed 
by  the  said  Groves  Gordon- 

Ellis  and  Lewis,  for  the  plaintiff  in  error,  cited,  Cooper  v. 
Rankin,  5  Sinn.  615.  Co.  Lift.  48,  b.  1  Sac.  M.  199,  287. 
Bellas  v.  Hayes,  5  Serg.  <§*  Rawle,  437.  Big.  Dig.  Mass.  Rep. 
28,  No.  1,  4. 

Williston,  contra,  cited,  Stahl  v.  Berger,  10  Serg.  <§*  Rawle, 
170. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J.  The  single  question,  in  this  case,  is  whether  a  bond 
can  be  executed  in  the  absence  of  one  of  the  obligors,  by  the  other 
signing  the  name  of  the  absent  obligee,  and  affixing  his  seal,  having 
but  a  parol  authority  to  do  so  ? 

Public  convenience  requires,  that  one  man  should  have  power 
to  authorize  another  to  execute  a  contract  for  him,  as  the  business 
may  be  frequently  as  well  performed  by  attorney,  as  in  person. 
But  it  is  a  general  rule,  that  such  delegation,  or  authority,  must 
be  by  deed,  that  it  may  appear  that  I  he  attorney  or  substitute  had 
a  commission  or  power  to  represent  the  party;  and,  further,  that 
it  may  appear  that  the  authority  was  well  pursued.  1  Bac.  Jib. 
199.  Co.  Litt.  48,  b. 

But  this  is  said  to  be  different  from  a  letter  of  attorney,  and,  in 
some  respects,  it  may  be  distinguished  from  the  cases  cited;  but 
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there  is  no  difference  in  principle.  Great  abuse  might  arise,  if 
one  man,  and  particularly  an  insolvent  debtor,  should  have  it  in 
his  power  to  bind  another  in  Ms  absence  by  so  solemn  an  instru- 
ment as  a  deed,  with  a  mere  parol  authority.  In  such  a  case,  so- 
ciety would  be  too  much  exposed  to  the  designs  of  the  artful  and 
unprincipled,  supported,  as  they  would  frequently  be,  by  the  tes- 
timony of  confederated  and  perjured  witnesses.  The  distinction 
has  been  taken  between  a  sealed  and  an  unsealed  instrument,  be- 
tween a  bond  and  a  promissory  note.  No  man  can  bind  another 
by  deed,  unless  he  has  been  authorized  by  deed  to  do  it;  and  if  a 
person,  however  authorized,  if  not  by  an  instrument  under  seal, 
make  and  execute  a  deed,  expressed  to  be  in  behalf  of  his  princi- 
pal, the  principal  is  not  bound  by  the  deed,  although  he  who  made 
it  is  bound.  Banorgee  v.  Hovey  et  al.,  5  Mass.  Rep.  11.  Hatch 
v.  Smith,  5  Mass.  Rep.  52. 

A  written  or  parol  authority  is  sufficient  to  authorize  a  person 
to  make  a  simple  contract,  as  as;ent  or  attorney,  and  to  bind  his 
principal  to  the  performance  of  it,  without  a  formal  letter  of  at- 
torney under  seal.  Stackpole  v.  Arnold,  11  Mass.  Rep.  27.  Long 
v.  Colburn,  11  Mass.  Rep.  97.  The  President,  8?c.  of  Northamp- 
ton Bank  v.  Pepoon,  1 1  Mass.  Rep.  288. 

The  distinction  then  appears  to  be  clearly  taken,  between  a  con- 
tract under  seal  and  a  simple  contract,  and  I  feel  no  disposition  to 
extend  the  law,  believing  that  public  policy  requires  that  the  ope- 
ration of  a  parol  authority  should  be  rather  restricted  than  en- 
larged. The  case  we  have  now  under  consideration  is  an  exceed- 
ingly strong  one;  an  insolvent  debtor,  attempting  to  bind  another 
as  his  surety  by  bond,  in  the  absence  of  the  surety,  and  with  but 
mere  parol  authority  to  do  so.  As  then  Groves  Gordon  was  not 
present  when  the  bond  was  executed,  and  John  Gordon  had  no 
written  authority  to  execute  the  bond,  I  am  of  opinion,  that,  al- 
though it  is  the  bond  of  John  Gordon,  vet  it  is  not  the  bond  of 
Groves  Gordon,  the  surety.  9  Johns.  285. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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SCOTT  against  GALLAGHER  and  another. 

IN    ERROR. 

The  bonafide  purchaser  of  the  legal  title,  is  not  affected  by  a  secret  trust,  of  which 
he  has  not  direct,  express,  and  positive  notice.  The  possession  of  a  cestui  quc 
trust,  and  the  exercise  by  him  of  every  act  of  ownership,  is  not  such  notice. 

The  possession  of  the  cestiti  que  trust  becomes  adverse,  and  the  act  of  limitations 
begins  to  run,  from  the  time  the  legal  title  is  conveyed  in  violation  of  the  trust. 

WRIT  of  error  to  Mifflin  county. 

The  opinion  of  the  court,  in  which  the  facts  of  the  case  are  fully 
stated,  was  delivered  by 

ROGERS,  J.   This  was  an  action  of  ejectment,  brought  the  14th 
of  March,  1825,  to  the  Jfpril  Term,  by  James  Scott,  against  Ro- 
bert C.  Gallagher  and  James  Howell,  to  recover  the  possession 
of  one  hundred  acres  of  land.     The  title  to  the  premises  was  re- 
gularly deduced  to  a  certain  Thomas  Gallagher,  under  whom  the 
plaintiff  and  defendants  claim  title.     Thomas  Gallagher  and  wife, 
on  the  21st  of  November,  1786,  by  a  deed  absolute  on  its  face,  and 
purporting  to   be  for  a  valuable  consideration,  conveyed  the  pre- 
mises to  Duncan  M'-Cormick.     The  deed  was  regularly  acknow- 
ledged and  recorded.     Duncan  M'-Cormick,  on  the  29th  of  No- 
vember, 1786,  eight  days  after  the  above  transaction,  executed  a 
bond  to  Thomas  Gallagher,  the  condition  of  which  was,  "That 
'Duncan  MlCormick  should  sell  the  above  described  tract  of  land, 
in  the  city  of  Philadelphia,  and  should  make  a  true  return  of  the 
value  thereof,  either  in  money  or  shop  goods,  after  his  return  from 
Philadelphia,  on  the  1st  of  February,  next  succeeding;  that  if  he 
should  be  unable  to  sell  the  lands,  then  he  would  return  to  Tho- 
mas Gallagher  the  conveyance  and  original  deeds,  delivered  by 
Gallagher  to  M'-Cor-mick."     The  property  was  not  to  be  sold  for 
less  than  one  hundred  pounds  cash,  or  one  hundred  and  thirty 
pounds  in  store  goods    Duncan  M'-Cormick  went  to  Philadelphia, 
but  never  returned  to  Mijfflin  county,  and  did  not  sell  the  proper- 
ty, nor  did  he  ever  reconvey,  or  return  the  conveyance  or  original 
deeds  to  Thomas  Gallagher^  nor  does  it  appear  that  any  measures 
were  taken  by  Gallagher  to  compel  him  so  to  do.     The  possession 
of  the  property  was  not  transferred  by  Gallagher  to  M'-Cormick, 
•  nor  did  the  purposes  of  the  trust  make  it  necessary  that  the  pos- 
session should  be  transferred;  on  the  contrary,  it  does  appear  that 
Thomas  Gallagher  resided  on  an  adjoining  tract,  that  lie  cleared 
some  land  in  this  tract,  that  a  ho;ise  was  built  on  the  property,  and 
that  he,  Gallagher,  and  those  claiming  under  him,  have  been  in 
the  continued  possession  of  the  property,  exercising  every  act  of 
ownership  over  it,  until  the  commencement  of  this  suit.      Matters 
remained  in  this  situation  until  the  llth  of  Jlugust,  17SS,  when, 
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by  his  last  will  and  testament,  of  that  date,  Duncan  M'Cormick 
"gave  and  bequeathed  to  Richard  Sutler  and  wife,  whom  he  ap- 
points his  heirs,  all  his  property  and  estate."  On  the  15th  of  De- 
cember, 1789,  Richard  Butler  and  wife,  for  the  consideration  of 
one  hundred  pounds,  conveyed  the  property  to  John  Rittenhouse. 
This  deed  was  regularly  acknowledged,  but  not  recorded  until  the 
llth  of  November,  1814.  On  the  12th  of  July,  1790,  John  Rit- 
tenhouse conveys  to  Elizabeth  Rittenhouse,  whose  heirs,  (Eli- 
zabeth having  died,)  for  the  consideration  of  one  hundred  and 
forty-two  dollars,  convey  the  property  in  dispute  to  James  Scott, 
a  citizen  of  New  Jersey,  and  the  plaintiff  in  this  suit. 

It  is  conceded,  that  unless  Scott  had  notice  of  the  secret  agree- 
ment between  Gallagher  and  M'Cormick,  he  cannot  be  affected 
by  it;  but  it  is  contended,  that  the  circumstances  above  stated 
amount  to  notice  to  him,  and  the  whole  world,  that  he,  Thomas 
Gallagher,  and  those  claiming  under  him,  were  the  owners  of  the 
equitable  interest  in  the  land.  Courts  of  justice  view  secret  agree- 
ments with  a  jealous  and  scrutinizing  eye.  The  owner  of  the  legal 
title  should  have  direct,  express,  and  positive  notice,  otherwise  he 
takes  the  property  discharged  of  the  trust,  which  existed  between 
the  original  parties.  There  would  be  uo  hardship  in  the  case,  on 
Gallagher,  because  it  was  his  own  folly  to  place  himself  and  others 
in  the  power  of  M'Cormick.  If  any  person  suffers,  it  should  be 
Gallagher,  and  not  Scott,  for  this  plain  and  obvious  reason,  that  he 
has  been  the  cause  of  the  loss  sustained.  Equity  says,  If  one  of  two 
innocent  persons  must  suffer,  he  who  has  been  the  cause  shall  bear  the 
loss.  Had,  then,  Scott  such  a  notice  of  this  agreement  as  to  affect  him? 
It  is  said  that  he  had,  because  Gallagher  continued  in  possession,  and 
received  the  rents  and  profits  of  the  property  until  the  commence- 
ment of  this  suit.  How  this  can  be  notice  of  a  secret  agreement 
between  Gallagher  and  M'Cormick,  I  am  at  a  loss  to  conceive. 
Scott,  who  lived  in  the  state  of  New  Jersey,  looked  only  to  the 
deed  in  fee  simple,  given  by  Gallagher  to  M^Cormick,  regularly 
recorded,  and  which  never  was  divested  by  a  deed  of  reconveyance 
from  M'Cormick.  He  is  not  bound  to  call  on  the  person  who  is 
in  the  possession  of  the  land,  to  inquire  of  him  whether  he  has  a 
secret  agreement  with  the  owner  of  the  legal  title.  If  there  be  an 
agreement,  it  is  the  duty  of  the  tenant  in  possession  to  spread  it 
upon  the  records  of  the  county,  in~order  to  prevent  innocent  pur- 
chasers from  being  deceived.  A.  sells  a  tract  of  land  to  B.,  and 
retains  the  possession;  B.  sells  to  C.;  C.  is  not  bound  to  call  on  A. 
to  know  whether  there  is  not  a  secret  agreement,  adverse  to  the 
deed  from  A.  to  B.  between  them.  He  would  be  bound  only  by 
those  agreements  which  are  consistent  with  his  deed,  such  as  a 
retention  of  the  possession  or  payment  of  rent.  In  this  case,  it 
does  not  appear  that  Gallagher  ever  took  any  steps  whatever,  to 
obtain  a  reconveyance  of  the  land,  or  a  surrender  of  the  deeds 
placed  in  the  hands  of  M'Cormick.  He  rests  merely  upon  his 
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possession,  without  having  given  any  notice  whatever  of  the  real 
nature  of  the  transaction  between  him  and  M'Cormick,  or  making 
any  application  to  the  court  for  a  rule  on  M'Cormtik,  to  compel 
him  to  reconvey  and  redeliver  the  deed  placed  in  his  hands.  If 
we  had  a  Court  of  Chancery,  Gallagher's  duty  would  have  been 
perfectly  plain.  It  would  have  been  incumbent  upon  him,  instead 
of  resting  on  his  possession,  merely  to  have  applied  to  have  a  recon- 
veyance of  the  land,  and  a  return  of  the  deeds.  If  this  had  been 
neglected  by  him,  he  would  have  appeared  with  a  bad  grace  in  a 
court  of  justice,  in  a  dispute  with  a  bona  fide  purchaser,  without 
express  notice  of  the  secret  agreement  between  him  and  M'-Cor- 
mick.  But  it  'may  be  said,  that  the  courts  have  no  such  power  in 
Pennsylvania.  If  they  have  not,  of  which  I  am  by  no  means 
satisfied,  it  shows  a  most  obvious  and  glaring  defect  in  our  laws. 
Until  the  point  is  fairly  brought  before  me,  I  am  not  to  be  under- 
stood as  expressing  any  opinion,  although  I  confess  the  inclination, 
of  my  mind  is,  that  the  courts  have  the  power  of  administering  re- 
lief, and  that  in  cases  which  I  can  readily  suppose,  it  would  be  a 
dereliction  of  duty  not  to  exercise  it,  so  as  to  do  exact  and  equal 
justice  between  the  parties.  In  this  case,  however,  has  Galla- 
gher done  all  he  could  or  ought  to  have  done?  Has  he  given  any 
notice  of  the  secret  agreement?  Has  he  commenced  trover  or 
detinue  to  recover  the  papers  from  M'Cormick,  or  an  action  on 
the  case,  to  recover  damages  for  the  nonperformance  of  the  agree- 
ment? He  has  rested  on  his  possession,  and  the  consequence  has 
been,  that  the  land  has  been  purchased  by  James  Scott,  who  re- 
sided in  the  state  of  New  Jersey,  from  the  person  who  was  the 
owner  of  the  legal  title  to  the  land,  without  any  express  notice  of 
the  secret  agreement  between  him  and  M'Cormick.  Inasmuch, 
then,  as  it  does  not  appear  that  Scott  had  express  notice  of  the 
agreement,  I  am  of  opinion,  if  there  were  nothing  else  in  the  case, 
Scott  would  be  entitled  to  recover. 

The  defendants,  however,  further  rely  on  the  act  of  limitations. 
In  the  case  of  Pipher  v.  Lodge,  4  Serg  <§*  Rawle,  315,  the  Chief 
Justice  lays  down  this  principle,  that  while  the  possession  can  be 
reasonably  supposed  to  be  in  accordance  with  the  trust,  it  should 
be  construed  for  the  benefit  of  the  cestui  que  trust,  and  conse- 
quently the  act  of  limitations  would  have  no  operation.  This  prin- 
ciple applies  to  the  period  which  elapsed  from  the  time  of  the 
conveyance  to  M'Cormick,  until  the  object  of  the  trust  was  effect- 
ed, or,  at  any  rate,  until  the  1st  of  February,  1787.  Until  that 
time,  the  possession  of  Thomas  Gallagher  was  consistent  with 
the  agreement.  It  was  not  adverse,  and  consequently,  in  the  lan- 
guage of  the  Chief  Justice,  the  act  of  limitations  would  have  no 
operation.  Indeed,  it  appears  to  have  been  the  manifest  intent  of 
the  parties  that  the  possession  should  be  surrendered,  only  to  a 
bona  fide  purchaser,  from  M'Cormick.  Duncan  M'-Cormick 
sold  the  property,  nor  is  it  clear  to  me  that  he  ever  intended  to 
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bequeath  it.  Charity  would  say»  he  did  not;  for  a  contrary  sup- 
position would  make  him  sin  in  his  grave.  It  would  he  a  gross 
fraud  on  Gallagher.  On  the  15th  of  December*  1789,  Buffer  and 
wife,  who,  the  plaintiffs  say,  were  the  devisees  of  Duncan  MlCor- 
mick,  convey  this  property  to  John  Rittenhouse.  Can  then,  from 
this  period,  the  possession  of  Thomas  Galltigher  be  reasonably 
supposed  to  be  in  accordance  with  the  trust?  In  the  same  case  of 
Pipher  v.  Lodge,  4  Serg.  <§•  Rawle,  570,  Justice  GIBSON  says,  in 
the  case  of  an  express  trust,  a  good  reason  always  appears  upon  the 
face  of  thf  trust  itself,  why  the  cestui  que  trust  should  not  call  for 
the  povsession,  and  therefore  no  laches  is  imputable  to  him;  but 
when  he  is  entitled  to  the  possession,  and  neglects  to  call  for  it, 
and  cati  assign  no  reason  why  he  did  neglect,  the  case  is  very  dif- 
ferent. I  should  hold  the  possession  adverse,  from  the  moment  he 
was  bound  to  execute  the  deed,  and  surrender  the  possession. 
Here,  in  this  case,  I  hold  the  possession  adverse  from  the  time 
Butler  and  wife  executed  the  deed  to  John  Rittenhouse.  At  that 
time,  they  had  a  right  of  entry,  which  they  have  neglected  to  en- 
force for  nearly  twenty-six  years,  without  giving  any  reason  for  their 
neglect.  This  case,  indeed,  presents  the  singular  spectacle  of  a 
man  exercising  every  act  of  ownership  on  the  land,  for  a  space  of 
nearly  twenty-six  years,  without  any  steps  being  taken  to  enforce 
the  adverse  right,  or  indeed  any  intimation,  so  far  as  «e  know, 
that  any  such  claim  existed.  On  the  latter  ground, — that  of  the 
act  of  limitations, — I  am  of  opinion  the  plaintiffs  are  not  entitled  to 
recover. 

It  will  be  observed,  that  I  express  no  opinion  of  what  the  law 
would  be  on  the  agreement,  even  if  Scott  had  express  notice  of 
the  agreement.  It  would  be  a  matter  well  worthy,  of  considera- 
tion, the  act  of  limitations  being  out  of  the  question,  whether  the 
agreement  could  affect  Scott's  title;  or,  in  other  words,  whether 
Gallagher's  heirs  would  not  be  entitled  to  the  money,  and  not 
the  land. 

Judgment  affirmed. 
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KITCHEN  and  others  against  FUNSTON  and  another. 

IN  ERROR. 

In  a  scire  facias  against  the  heirs  of  A.,  and  the  terre-tenants  of  lands  which  be- 
longed to  him,  issued  upon  a  judgment  obtained  against  him  in  his  lifetime,  an 
award  of  arbitrators,  under  the  act  of  the  20th  of  March,  1810,  in  favour  of  the 
plaintiff,  for  a  certain  sum,  "  to  be  levied  of  the  lands  of  A.,  deceased,  or  that  de- 
scended to  the  heirs  through  or  by  virtue  of  him,  the  said  A.,  deceased,"  is  bad 
for  uncertainty. 

ON  the  return  of  the  record  of  this  case,  from  the  Court  of  Com- 
mon Pleas  of  Northumberland  county,  several  errors  were  as- 
signed, which  were  argued  by  Frick  and  Bellas*  for  the  plaintiffs 
in  error,  and  by  Marr,  for  the  defendants  in  error.  The  opinion 
given  by  this  court,  however,  renders  it  unnecessary  to  state 
them. 

PER  CURIAM.  This  was  a  scire  facias  issued  by  John  and  Ni- 
cholas Funston,  against  Henri/  Kitchen  and  others, ,  heirs  and 
terre-tenants  of  land  which  w  s  the  estate  of  William  Kitchen 
the  elder,  deceased,  on  a  judgment  obtained  against  him  in  his  life- 
time by  the  said  J.  and  AT.  Funston.  The  cause  was  submitted 
to  arbitration,  under  the  compulsory  arbitration  act,  and  the  arbi- 
trators reported  as  follows:  "  We  find  for  the  plaintiffs  me  hundred 
and  thirty-six  dollars  and  fifteen  cents,  to  be  levied  of  the  lands  of 
William  Kitchen,  deceased,  or  that  descended  to  the  heirs  through 
or  by  virtue  of  him,  the  said  William  Kitchen,  deceased.  And 
the  said  plaintiffs  to  relinquish  their  claim  to  Eves's  judgment." 

Several  errors  have  been  assigned,  the  only  one  of  which,  of  any 
weight,  is  that  the  report  of  the  arbitrators  is  uncertain.  And  it 
is  the  opinion  of  the  court  that  this  is  a  fatal  exception.  This  re- 
port, by  virtue  of  the  act  of  assembly  under  which  it  was  made, 
has  the  effect  of  a  judgment,  and  therefore  should  have  the  cer- 
tainty of  a  judgment.  If  it  had  been  in  favour  of  the  plaintiffs,  to 
be  levied  on  the  lands  which  descender)  to  the  defendants,  as  heirs 
of  their  father,  William  Kitchen,  it  might  have  been  supported. 
But  it  is  not  so, — it  is  to  be  levied  on  all  the  lands  which  de^cend- 
ed  by,  through,  or  by  virtue  of  their  father.  Now,  there  is  no 
saying  what  this  means,  or  to  what  extent  the  judgment  may  be 
carried.  Lands  may  possibly  have  descended  to  the  defendants 
from  their  grandfather,  and  these  mijjht  be  said,  to  descend 
through,  or  by  virtue  of  their  father;  and  yet,  certainly,  they 
would  not  be  liable  to  execution  for  a  debt  of  their  father.  If  the 
judgment  should  stand,  it  might  lead  to  an  immediate  dispute, 
concerning  the  lands  intended  to  be  included  in  it.  This  would 
be  extremely  inconvenient,  and  is,  indeed,  inconsistent  with  the 

Voi,.  xiv.  2  U 
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nature  of  a  judgment  on  an  award. .  It  is  our  opinion,  therefore, 
that  the  judgment  should  be  reversed,  and  the  record  remitted  to 
the  Court  of  Common  Pleas,  to  be  further  proceeded  in  according 
to  law. 

Judgment  reversed,  and  record  remitted,  &c. 


,  JULY  8, 1826.] 

WILLIAMS  and  another,  Supervisors  of  Loyalsock  Township, 
against  LANDON. 

IN  ERROR. 

In  an  action  against  the  commissioners  of  a  township,  an  award  of  arbitrators,  that 
the  defendants  shall  pay  to  the  plaintiff  a  certain  sum,  "  as  soon  as  the  defend- 
ants should  be  in  possession  of  the  township  funds  to  do  so,"  is  uncertain  and 
bad. 

ON  a  writ  of  error  to  the  Court  of  Common  Pleas  of  Lyco- 
ming  county,  it  appeared  that  Daniel  Landon,  the  plaintiff  below 
and  defendant  in  error,  brought  this  action  on  the  case  against  Jo- 
seph Williams  and  William  Fulmer,  supervisors  of  Loyalsock 
township,  for  the  recovery  of  one  hundred  and  forty-five  dollars 
and  sixty-two  cents,  due  to  him  as  a  former  supervisor  of  the  same 
township.  His  account  had  been  settled  by  auditors  appointed  ac- 
cording to  law,  who  gave  an  order  on  the  defendants,  the  present 
supervisors,  to  pay  this  sum  to  the  plaintiff.  This  cause  was  sub- 
mitted to  arbitrators,  who  awarded, u  that  the  defendants  should  pay 
to  the  plaintiff  the  sum  of  one  hundred  and  eighteen  dollars  and 
thirty-three  cents,  as  soon  as  the  defendants  should  be  in  posses- 
sion of  the  township  funds  to  do  so."  The  plaintiff  issued  a  fieri 
facias  on  this  award,  and  levied  on  two  horses,  the  property  of 
Joseph  Williams^  one  of  the  defendants. 

The  defendants  thereupon  took  out  a  writ  of  error;  and  the  re- 
cord being  returned, 

Campbell,  for  the  plaintiffs  in  error,  contended,  1.  That  the 
Court  of  Common  Pleas  had  no  jurisdiction  of  the  cause,  the  act  of 
assembly  of  the  6th  of  Jlpril,  1S02,  sect.  4,  12,  Purd.  Dig.  719, 
having  given  a  remedy  which  ought  to  have  been  pursued.  The 
case,  he  said,  was  not  within  the  words,  but  the  spirit  of  the  act. 
1  Serg.  <$•  liawlc,  505.  Lyon  v.  The  Commissioners  of  Cumber- 
land county,  4  Serg.  <§*  Rawle*  443. 

2.  That  the  award,  not  being  positive,  but  that  the  defendants 
shall  pay  upon  ;»  contingency,  which  may  never  happen,  was  void 
for  uncerainty.  Shoemaker  v.  Meyer,  4  Serg.  $  Rawle,  452. 

Van  horn,  for  the  defendant  in  error,  insisted,  that  the  award 
was  sufficiently  certain,  and  cited,  5  Serg.  <§'  Rawle,  167.  JVhite 
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v.  Jones,  S  Serg.  Sf  Rawle,  349.    2  DalL  211.   1  Dall  174,  378. 
6  Bin  n.  34. 

PER  CURIAM.  On  the  part  of  the  plaintiffs  in  error,  it  was  con- 
tended that  the  award  in  this  case  was  erroneous,  because  the  de- 
fendant was  not  to  pay  the  money  immediately,  or  certainly,  but 
at  a  future  time  and  on  an  uncertain  event. 

The  act  of  assembly  which  gives  to  the  report  of  arbitrators  the 
effect  of  a  judgment,  must  have  intended  such  a  judgment  as  would 
authorize  the  plaintiff  to  take  out  an  execution.  But  no  execution 
could  be  taken  on  this  award,  because  the  money  was  to  be  paid 
in  futuro,  and  upon  a  contingency.  It  might  be  that  the  de- 
fendants would  never  be  in  possession  of  the  township  funds  suffi- 
cient to  discharge  the  judgment.  They  might  both  die  before 
funds  came  to  their  hands.  If  the  award  had  been,  that  the  de- 
fendants should  pay  to  the  plaintiff  a  certain  sum,  with  stay  of  ex- 
ecution till  a  certain  time,  it  would  have  been  good,  because  then 
it  would  have  operated  as  a  judgment  for  that  sum,  absolutely  and 
immediately.  It  is  very  common  for  judgments  to  be  entered  in 
the  courts  of  common  law,  with  stay  of  execution;  and  such  a 
judgment  as  might  be  rendered  in  a  court  of  common  law  in  Penn- 
sylvania, may  be  rendered  by  the  report  of  arbitrators.  We  think 
the  principle  which  must  govern  the  case  before  us.  was  decided 
in  Shoemaker  v.  Meyer,  4  Serg.  &?  Raivle,  452.  There,  the  arbi- 
trators awarded,  that  the  defendant  should  pay  to  the  plaintiff  the 
sum  of  one  thousand  six  hundred  and  thirty-five  pounds  and  twelve 
shillings, "  in  twelve  annual  payments,  commencing  on  the  1st  of 
•flpril,  1815."  That  case,  indeed,  was  stronger  than  the  present, 
because  there  was  no  contingency.  The  only  objection  was,  that 
the  payments  were  to  be  in  futuro.  It  is  the  opinion  of  the  court, 
therefore,  that  the  report  in  the  present  case  was  erroneous,  and 
the  judgment  should  be  reversed, — of  course  the  execution  must 
follow  the  fate  of  the  judgment.  The  record  is  to  be  remitted  to 
the  Court  of  Common  Pleas,  to  be  further  proceeded  in  according 
to  law. 

Judgment  reversed,  and  record  remitted,  &c. 
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RIDDLE  against  ALBERT. 

IN  ERROR. 

In  an  ejectment  for  land  west  of  the  river  Allegheny,  claimed  by  the  plaintiff'  undei1 
a  warrant  and  survey,  without  settlement,  the  defendant  has  a  right  to  show  that 
the  legal  title  has  been  granted  to  him  by  the  commonwealth,  without  having 
shown  that  he  had  taken  out  a  vacating  warrant,  agreeably  to  the  act  of  the  3rd 
ofdpril,  1792. 

Quxre,  Whether  a  vacating  warrant  be  essential,  where  it  appears  that  when  the 
settler  was  about  to  make  his  settlement,  he  was  assured,  upon  inquiry  of  the 
deputy  surveyor  of  the  county,  that  there  had  been  no  prior  appropriation  of  the 
land. 

ON  the  return  of  a  writ  of  error  from  the  Court  of  Common  Pleas 
of  Butler  county,  it  appeared  that  this  was  an  ejectment,  brought 
by  rfdam  Gilbert,  the  defendant  in  error,  against  the  plaintiff 
in  error,  James  Riddle,  for  two  hundred  and  fourteen  acres  of 
land  lying  west  of  the  river  Allegheny ',  in  Muddy  Creek  town- 
ship, in  the  said  county.  The  plaintiff's  claim  was  founded  upon 
a  warrant  in  the  name  of  Robert  Elder,  for  four  hundred  acres  of 
land,  dated  the  1st  of  March,  1794,  on  which  a  survey  was  made 
on  the  28th  of  May,  1795,  of  three  hundred  and  fourteen  acres 
and  twenty -five  perches,  embracing  the  land  in  controversy.  The 
title  of  the  warrantee  was  regularly  deduced  to  the  plaintiff.  No 
settlement  had  been  made  upon  any  part  of  this  land,  nor  a  patent 
obtained  by  the  plaintiff,  or  those  from  whom  his  claim  was  de- 
rived. 


342  SUPREME  COURT  [Pittsburg, 

(Riddle  v.  Albert.) 

The  defendant  claimed  under  an  improvement  commenced  in 
the  winter  of  1798-9,  by  John  Boon,  continued  in  1799  by  An- 
drew Gilleland,  and  kept  up  by  him  and  those  who  claimed  un- 
der him,  until  the  commencement  of  the  action.  It  was  further 
proved,  that  Andrew  Gilleland  had  applied  to  the  deputy  surveyor 
of  the  county  to  have  a  survey  made,  with  a  view  to  obtain  an  office 
title  to  the  land.  After  diligent  search  among  the  documents  in 
his  possession,  the  deputy  surveyor  found,  that  although  there  was 
a  warrant  entered  in  the  name  of  Robert  Elder,  no  survey  upon 
it  had  been  made.  He  therefore  made  the  survey,  and  certified 
that  Andrew  Gilleland  was  living  on  the  land,  and  that  it  was 
not  appropriated  to  any  warrant. 

The  defendant  then  offered  in  evidence  a  warrant  in  his  own 
name,  dated  the  25th  of  March,  1818,  a  survey  thereon,  dated  the 
13th  of  April,  1818,  and  a  patent,  dated  the  13th  of  May,  1818. 
The  plaintiff's  counsel  objected  to  their  being  given  in  evidence. 
The  court  rejected  the  testimony,  on  the  ground  that  the  defend- 
ant had  not  taken  out  a  vacating  warrant;  and  the  defendant's 
counsel  excepted  to  their  opinion. 

The  defendant  again  offered  the  same  evidence,  to  show  that  he 
entered  under  a  claim  of  title.  But  the  court  again  rejected  it,  and 
another  exception  was  taken. 

The  plaintiff,  it  appeared,  had  purchased,  also,  by  articles  of 
agreement,  of  one  Shannon,  who  claimed  under  Gilleland. 

At  the  conclusion  of  the  trial,  the  defendant's  counsel  requested 
the  court  to  charge  the  jury  in  the  following  manner: — 

"  1.  That  the  plaintiffs,  having  purchased  under  Andrew  Gil- 
leland, cannot  recover  until  the  contract  of  sale  is  rescinded;  and 
that  by  purchasing  an  adverse  title,  he  cannot  contest  Gilleland's 
title  until  he  leaves  the  possession  acquired  under  him. 

"  2.  That  Gilleland's  possession,  and  actual  settlement,  for 
twenty-one  years  before  the  suit  brought,  give  him  a  right  under 
the  act  of  limitations. 

"  3.  That  while  Albert  lives  on  the  land,  his  possession  is  the 
possession  of  Gilleland,  and  enures  to  his  benefit  against  any  ad- 
verse title." 

SHALER,  President,  charged  the  jury,  in  relation  to  these  points, 
as  follows: — 

"  1.  If  the  jury  find,  that  the  plaintiff  did  purchase  one  hun- 
dred acres  of  land  in  the  original  survey,  from  the  assignee  of  An- 
drew Gilleland,  that  will  not  bar  his  recovery  of  the  rest  of  the 
tract,  there  being  no  dispute  about  the  said  hundred  acres. 

"  2.  An  adverse  possession,  in  order  to  bar  a  recovery  under 
the  statute  of  limitations,  must  be  hostile  in  its  inception,  and 
continue  so  for  twenty-one  years.  It  must  also  be  marked  by  de- 
finite boundaries.  The  statute  of  limitations  will  cease  to  be  ope- 
rative from  the  time  the  plaintiff  took  possession  of  the  land  ad- 
versely to  the  defendant}  and  if  the  jury  find,  that  at  any  time 
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during  the  twenty-one  years,  the  plaintiff  entered  under  his  pre- 
sent title,  the  statute  of  limitations  forms  no  bar  to  the  plaintiff's 
recovery.  A  mere  entry  to  make  a  survey,  is  a  sufficient  entry 
to  prevent  the  statute  from  running. 

"  3.  That  as  soon  as  Albert  held  adversely  to  Gilleland,  pro- 
vided the  jury  think  there  is  evidence  of  his  having  so  held  ad- 
versely, his  possession  would  not  be  the  possession  of  Gilleland, 
so  as  to  entitle  him  to  the  benefit  of  the  limitation." 

To  this  opinion  the  counsel  of  the  defendant  excepted. 

Fetterman  and  Baldwin,  for  the  plaintiff  in  error. 
,  1.  The  warrant,  survey,  and  patent  offered  by  the  plaintiff  in 
error,  ought  to  have  been  admitted  in  evidence.  His  case  was 
very  special  in  its  character.  Gilleland  applied  to  the  deputy 
surveyor,  and  was  informed  that  the  land  was  unappropriated. 
The  warrantee  had  never  made  a  settlement,  and  therefore  the 
land  was  open  to  a  vacating  warrant;  but  the  settler  was  excusable 
for  not  taking  out  a  vacating  warrant,  because  he  could  not  know 
that  a  survey  had  been  made  under  a  prior  warrant.  He  did  all 
he  could,  and,  as  he  was  in  no  fault,  he  ought  to  be  considered  as 
having  actually  taken  out  a  vacating  warrant.  But  the  warrant  and 
survey  and  patent,  were  evidence  at  least  to  show  that  the  defend- 
ant below  entered  under  colour  of  title,  and  might  therefore  pro- 
tect himself  under  the  act  of  limitations. 

2.  The  charge  of  the  Court  of  Common  Pleas  was  erroneous. 
After  having  made  the  purchase  under  Gilleland,  Gilbert  could  not, 
by  purchasing  another  title,  stop  the  running  of  the  act  of  limita- 
tions in  favour  of  Gilleland.  Gilbert's  possession  was  the  posses- 
sion of  Gilleland,  notwithstanding  he  purchased  the  title  of  Elder. 
Caiifman  v.  The  Cedar  Spring  Congregation,  6  Binn.  62. 
Smith's  Lessee  v.  Stewart,  6  Johns.  34,  36.  10  Johns.  223,  292. 
1 3  Johns.  116.  Brown's  Lessee  v.  Jlyers,  1 4  Johns.  224.  1 8  Johns. 
94.  11  Serg.  8?  Rawle,  339.  4  Serg.  8?  Rawle,  467.  5  Serg.  %> 
Rawle,  236. 

Jjyres,  for  the  defendant  in  error. 

1.  When  Gilleland  entered  to  make  a  settlement,  there  was  a 
title  in  Robert  Elder  by  warrant  and  survey.     The  warrant,  sur- 
vey, and  patent  of  the  defendant  below  were  therefore  against  law, 
and  void,  and  gave  no  colour  of  title.     They,  therefore,  ought  not 
to  have  gone  to  the  jury.     If  they  gave  colour  of  title,  it  could 
only  be  from  the  date  of  the  patent,  which  being  less  than  twen- 
ty-one years  from  the  commencement  of  the  suit,  no  title  could 
be  gained  under  the  act  of  limitations.    On  this  ground,  also,  these 
documents  were  properly  rejected.   Miller  v.  Shaw,   1  Serg.  fy 
Rawle,  129.   Skeen  v.  Pearson,  7  Serg.  S?  Rawle,  303. 

2.  The  charge  was  correct.    The  purchase  of  one  hundred  acres 
would  not  prevent  the  purchaser  from  buying  the  residue  of  (he 
tract  from  another  person,  whose  title  was  adverse  to  that  of  the 
vendor  of  the  one  hundred  acres.     These  one  hundred  acres  were 
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laid  off  by  metes  and  bounds.  Gilleland,  before  his  survey  in 
1818,  was  a  trespasser,  and  therefore  his  possession  did  not  extend 
beyond  his  actual  enclosures. 

3.  The  charge  of  the  court,  upon  the  second  point  submitted  to 
them,  was,  that  if  the  plaintiff  entered  under  title  adverse  to  Gil- 
leland, at  any  time  within  twenty -one  years  before  suit  brought, 
the  act  of  limitations  was  not  a  bar.     And  the  law  is  certainly  so. 
The  court  meant  an  entry  into  the  two  hundred  and  fourteen  acres 
which  was  the  subject  of  the  ejectment. 

4.  If  the  opinion  of  the  court  on  the  third  point  related  to  the 
one  hundred  acres,  concerning  which  there  was  no  dispute,  and 
for  which  the  ejectment  was  not  brought,  it  is  wholly  immaterial 
whether   there  is  error  in  it  or  not,  because  it  does  not  concern 
the  present  action.  Pipher  v. Lodge,  4  Serg.  $•  Rawle,  315.    The 
cases  cited  on  the  other  side,  to  show  that  where  one  person  comes 
in  under  another  he  shall  not  dispute  his  title,  do  not  apply,  be- 
cause the  plaintiff  never  entered  under  Gilleland,  into  the  two 
hundred  and  fourteen  acres,  which  is  the  only  land  in  dispute. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  This  is  an  ejectment  for  two  hundred  and 
fourteen  acres  of  land,  lying  west  of  the  Allegheny  river,  brought 
by  Jldam  Albert,  the  plaintiff  below,  against  James  Riddle,  the 
plaintiff  in  error.  The  plaintiff  claimed  under  a  warrant  for  four 
hundred  acres  of  land  to  Robert  Elder,  dated  to  March,  1794,  on 
which  a  survey  was  made  of  three  hundred  and  fourteen  acres  and 
eighty-five  perches,  including  the  land  in  dispute,  on  the  28ih  of 
May,  1795.  A  regular  chain  of  title  to  this  warrant  and  survey 
was  deduced  from  the  warrantee  down  to  the  plaintiff,  but  no  part 
of  the  land  had  been  settled,  nor  any  patent  obtained  by  the  plain- 
tiff, or  those  under  whom  he  claimed. 

The  defendant  gave  in  evidence  a  settlement,  under  which  he 
made  title,  sometime  in  the  year  1798  or  1799;  and  offered  in  evi- 
dence a  warrant  to  himself,  dated  the  25th  of  March,  1818,  a  sur- 
vey on  the  13th  of  JJpril,  1818.  and  a  patent  on  the  13th  of  May, 
1818;  to  the  evidence  of  which  warrant,  survey,  and  patent,  the 
plaintiff  objected,  and  the  court  rejected  it.  The  defendant  relied 
also  on  the  act  of  limitations,  and  gave  parole  evidence  in  support 
of  that  defence.  The  reason  for  rejecting  the  defendant's  evidence 
was,  that  although  the  plaintiff  had  not  complied  with  the  terms  of 
settlement  imposed  by  the  act  of  the  3d  of  Jlpril,  1792,  under 
which  his  warrant  was  issued,  yet  it  was  necessary  for  the  de- 
fendant to  take  out  a  vacating  warrant  before  he  could  affect  the 
plaintiff's  title.  Whether  the  defendant's  title  would  have  been 
good,  on  the  disclosure  of  all  the  circumstances  of  his  case,  is  not 
now  to  be  decided;  but  surely  he  had  a  right  to  show,  that  the  le- 
gal title  had  been  granted  to  him  by  the  commonwealth.  This  has 
always  been  the  course  of  proceeding,  and,  when  all  the  evidence 
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has  been  given  on  each  side,  it  is  for  the  court  and  jury  to  decide 
whether  the  legal  estate  granted  by  the  patent  shall  yield  to  the 
equitable  right  of  the  adverse  party.  There  was  error,  therefore, 
in  rejecting  the  defendant's  evidence,  for  which  the  judgment  must 
be  reversed.  I  think  it  proper  to  suggest  to  the  defendant's  coun- 
sel, that  when  the  cause  comes  to  trial  again,  it  may  be  very  ma- 
terial to  produce  the  survey,  which  I  presume  was  obtained  by 
JJdam  Gilleland,  under  whom  the  defendant  claims,  when  first 
he  entered  on  the  land  for  the  purpose  of  making  a  settlement.  It 
appears,  from  the  evidence  in  this  cause,  that  although  the  said 
Jldam  Gilleland  made  inquiry  at  the  office  of  the  deputy  sur- 
veyor of  the  county,  no  information  could  be  obtained  of  any  war- 
rant and  survey,  appropriating  the  land  on  which  he  was  about  to 
settle.  On  the  contrary,  the  deputy  surveyor  assured  him  there 
had  been  no  appropriation;  and  whether,  under  such  circumstances, 
a  vacating  warrant  was  essential,  is  a  point  worthy  of  considera- 
tion. 

The  judgment  is  to  be  reversed,  and  a  venire  de  novo  awarded. 


[PiTTsucnc,  SEPTEMBEU  12,  1826.] 

WILKINSON  against  GREY. 

IN  ERROR. 

On  an  award  of  arbitrators  in  trespass  quare  clausum  fregit,  in  favour  of  the  plaintiff 
for  one  dollar  and  the  costs  of  suit,  the  plaintiff  is  entitled  to  full  costs. 

WRIT  of  error  to  the  Court  of  Common  Pleas  of  Allegheny 
county. 

The  case  was  argued,  in  this  court,  by  Burke  for  the  plaintiff 
in  error,  who  cited,  Jlct  of  the  21th  of  March,  1713,  Purd.  Dig. 
531.  Robert  s^s  Dig.  138.  Lewis  v.  England,  4  Binn.  11.  Stu- 
art v.  Harkins,  3  Binn.  321.  Guier  v.  M'Faden,  2  Binn.  587. 
Spear  v.  Jamieson,  2  Serg.  4*  Rawle,  5:30.  Lentz  v.  Stroh, 
6  Serg.  Sf  Rawle,  34.  Act  of  the  28th  of  March,  1814,  Purd. 
Dig.  4fJO.  And  by 

Fetterman,  for  the  defendant  in  error,  who  referred  to  Hinds 
v.  Knox,  4  Serg.  4*  Rawle,  417.  Gower  v.  Clayton,  6  Serg.  8? 
Rawle*  85. 

PER  CURIAM.  This  was  an  action  of  trespass  quare  clausum 
fregit,  brought  by  Josiah  Grey,  the  defendant  in  error,  against 
James  Wilkbison,  It  was  referred  to  arbitrators,  who  awarded 
in  favour  of  the  plaintff  one  dollar  and  the  costs  of  suit.  The  de- 
fendant contended,  that  the  plaintiff  was  not  entitled  to  more 

VOL.  xyv.  2  X 
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costs  than  the  amount  of  the  damages  awarded  by  the  arbitrators, 
viz.  one  dollar;  but  the  Court  of  Common  Pleas  gave  judgment 
for  all  the  costs,  and  that  is  the  error  complained  of.  This  very 
point  was  decided  by  this  court  in  the  case  of  Hinds  v.  Knox,  4 
Serg.  4*  fiawle,  417.  It  was  there  held,  that  if  the  jury  give  da- 
mages under  forty  shillings  and  full  costs,  in  trespass  quart  clau- 
sumfregit,  judgment  shall  be  entered  for  full  costs.  The  case  of 
Lewis  v.  England,  4  Binn.  11,  on  which  the  defendant's  counsel 
relies,  was  quite  different.  There  the  defendant  appealed  from  the 
judgment  of  a  justice  of  the  peace,  in  which  case  it  is  provided  by 
an  act  of  assembly,  that  the  defendant  shall  not  be  liable  to  costs, 
where  less  is  recovered  by  the  plaintiff  on  the  appeal  than  the 
amount  of  the  judgment  rendered  by  the  justice,  (unless  the  de- 
fendant produces  new  evidence.)  It  was  decided,  that  neither  a 
jury  nor  arbitrators  can  give  costs,  in  the  face  of  this  act  of  as- 
sembly, where  the  damages  found  for  the  plaintiff  are  less  than 
the  sum  recovered  before  the  justice.  The  case  of  Hinds  v.  Knox 
has  not  been  questioned,  and  we  consider  it  as  decisive  of  the  point 
now  before  us.  It  is  to  be  remarked,  too,  that  the  principle  of  that 
case  appears  to  have  been  approved  of  by  the  legislature.  For  by 
the  act  of  the  13th  of  February*  1816,  6  Sm.  L.  323,  it  was  en- 
acted, that  in  all  actions  for  the  recovery  of  damages,  for  any  tres- 
pass committed  against  real  or  personal  estate  before  any  justice  of 
the  peace  or  alderman,  and  referred  agreeably  to  law,  the  referees 
should  be  empowered,  in  addition  to  their  report  of  the  damages, 
to  decide  and  report  whether  the  plaintiff  or  defendant  should  pay 
the  costs  of  such  action,  or  in  what  proportion  they  should  be  paid 
by  the  plaintiff  or  defendant  respectively,  &c. 

It  is  the  opinion  of  the  court,  that  the  judgment  should  be  af- 
firmed. 

Judgment  affirmed. 


o,  SEPTEMBER  12,  1826.] 

THOMPSON  against  BRACKENRIDGE  and  others. 

IN  ERROR. 

Sales  of  unseated  lands  for  taxes,  in  the  counties  of  JBeaver  and  Sutler,  under  the 
act  of  the  26th  of  February,  1817,  are  subject  to  the  provisions  of  the  act  of  the 
13th  nf  Marcht  1815:  consequently,  the  omission  of  notice,  required  by  the  act 
of  1817,  docs  not  vitiate  the  sale. 

THIS  was  an  ejectment  brought  by  Samuel  Thompson,  the 
plaintiff  in  error,  against  Jlllen  Brackenridge  and  others,  in  the 
Court  of  Common  Pleas  of  Butler  county,  to  recover  a  tract  of 
land,  to  which  the  plaintiff  claimed  title  under  a  treasurer's  sale 
for  taxes. 
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After  other  testimony,  the  plaintiff  offered  in  evidence  the  deed 
of  the  treasurer  of  Sutler  county  to  John  Brown  for  the  land  in 
question,  and  the  bond  given  by  the  purchaser  for  the  surplus  mo- 
ney. The  defendant's  counsel  objected  to  the  evidence,  because 
the  plaintiff  had  not  proved  the  notice  required  by  the  special  act 
of  assembly,  passed  the  26th  of  February,  1817,  authorizing  the 
sale  of  unseated  lands  in  Sutler  county  for  taxes,  under  which  the 
sale  in  question  was  made.  The  court  rejected  tbe  evidence,  and 
an  exception  was  taken  to  their  opinion. 

The  plaintiff  then  offered  in  evidence  certain  newspapers  print- 
ed in  Pittsburg  and  Philadelphia*  (there  having  been  no  news- 
paper printed  in  the  county  of  Butler  at  the  time  prescribed  by 
the  act  of  assembly  for  the  publication  of  notice,)  in  which  notice 
of  the  treasurer's  sale  of  la-nds  in  Butler  county  was  published. 
This  notice  described  the  land  in  question  as  lying  in  Slippery 
Creek,  instead  of  Slippery  Rock  township,  there  being  no  such 
township  as  Slippery  Creek  in  the  county.  This  evidence  was 
objected  to  by  the  counsel  for  the  defendant,  and  the  court  sus- 
tained the  objection;  upon  which  a  bill  of  exceptions  was  tendered 
to  their  opinion. 

Jlyres  and  Sankes,  for  the  plaintiff  in  error. 

1.  The  treasurer's  deed  and  the  purchaser's  surplus  bond  ought 
to  have  been  admitted  in  evidence,  without  proof  that  notice  had 
been  given,  agreeably  to  the  provisions  of  the  act  of  the  26th  of 
February,  1817,  under  which  the  sale  was  made..     The  second 
section  of  that  act,  by  enacting  that  the  sales  shall  be  in  the  man- 
ner, and  under  the  regulations  of  the  act  of  the  13th  of  March, 
1815,  introduces  all  the  provisions  of  the  act  of  1815,  which  de- 
bars the  owner  of  the  land  sold  from  taking  advantage  of  the  want 
of  notice.     The  treasurer  is  liable  to  a  penalty  of  fifty  dollars,  if 
he  omits  to  give  notice,  but  the  omission  does  not  vitiate  the  sale. 
This  is  a  material  regulation  of  the  act  of  1817,  which,  by  general 
words  used  in  the  act  of  1817,  is  incorporated  into  that  act. 

2.  The  reason  for  rejecting  the  newspapers  was,  that  the  land 
was  described  as  lying  in  the  wrong  township.     This  was  a  mere 
typographical  error,  which  should  not  have  prevented  the  evidence 
from  going  to  the  jury.     In  other  respects,  it  was  accurately  de- 
scribed as  lying  in  the  second  Donation  District,  Butler  Bounty, 
No.  401.     But  if  this  irregularity  was  material,  it  is  cured   by 
the  act  of  1815,  by  the  provisions  of  which,  sales  under  the  act  of 
1817  were  regulated. 

Breedin  and  Baldwin,  for  the  defendants  in  error. 

1.  The  act  of  1817  was  a  special  law,  authorizing  the  treasurers 
of  Beaver  and  Sutler  counties  to  sell  lands  for  taxes  at  an  unusual 
time.  viz.  in  August,  1817.  By  this  act,  notice  is  expressly  di- 
rected to  be  given,  and  justice  required  that  it  should  be  so.  The 
act  of  1815  dispensed  with  notice,  because  the  time  of  sale  was 
fixed  by  the  law,  and  was  uniform  through  the  state.  If,  however, 
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notice  is  not  given,  the  treasurer  is  liable  to  a  penalty  of  fifty  dol- 
lars, which  is  given  to  the  owner  of  the  land  sold,  to  indemnify 
him  for  any  injury  he  may  have  sustained  from  want  of  notice. 
In  this  respect  it  differs  from  the  act  of  1817,  which  inflicts  no 
penalty  on  the  treasurer  for  the  omission  of  this  important  duty. 
The  only  safeguard  of  the  owner,  therefore,  is  to  avoid  the  sale. 

2.  The  errorr  in  describing  the  township,  was  fatal.  Where 
the  title  to  land  is  to  be  divested,  the  provisions  of  the  law  must 
be  strictly  complied  with.  The  legislature  has  directed  the  name 
of  the  township  to  be  inserted  in  the  notice,  and  therefore  it  must 
not  be  omitted. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  J.  The  doubt  suggested,  is,  whether  the  sales  in  the 
counties  of  Beaver  and  Butler,  by  virtue  of  the  act  of  1817,  are 
subject  to  the  provisions  of  the  act  of  1815.  A  decision  in  the 
affirmative  will  conclude  the  former  owner;  for  it  is  clear,  and  has 
been  so  held,  that  he  shall  be  prohibited  from  availing  himself  of 
any  defect  in  the  evidence,  except  that  which  may  be  necessary  to 
show  that  the  land  was  unseated,  that  a  tax  was  actually  assessed, 
(however  irregularly,)  and  unpaid  at  the  time  of  the  sale;  and  that 
there  was  not  an  offer  to  redeem  within  the  two  years. 

Accident  had  prevented  the  commencement  of  sales  in  these 
counties,  at  the  biennial  period  prescribed  in  the  act  of  1815,  and 
the  exigencies  of  the  public  required  that  sales  should  be  made  in 
the  intermediate  year;  so  that  the  only  object  of  the  legislature 
was  to  authorize  the  commissioners  to  sell  a  year  sooner  than  they 
could  otherwise  have  done.  Why  should  it  be  thought  they  in- 
tended to  deprive  the  purchaser  of  the  benefit  of  the  act  of  1815? 
The  argument  is,  that  a  special  notice  of  the  time  of  sale  is  not 
necessary  under  that  act,  because  returning  periods  of  sale  are 
fixed  at  stated  intervals,  and  owners  are  therefore  apprised  by  the 
act  itself,  that  their  lands  will  be  sold  at  the  regular  period,  if  the 
taxes  are  not  paid;  whereas  notice  of  sales,  at  at  an  intermediate 
and  irregular  period,  would  be  absolutely  necessary,  and  that  this 
would  be  a  consideration  with  the  legislature  to  exempt  those  sales 
from  the  provisions  of  the  former  act.  But  would  bidders  be  ap- 
prised of  the  recurrence  of  the  regular  periods  of  sale  under  the 
act  of  1815;  and  would  not  owners  suffer  an  injury  from  want  of 
publication  of  notice,  by  a  reduction  in  the  price  bidden  for  their 
lands?  Beside,  notice  is  peremptorily  directed  in  all  cases,  and 
certainly  for  the  benefit  of  the  owner;  so  that  the  apparent  hard- 
ship of  prohibiting  him  from  setting  up  the  want  of  it,  in  respect 
of  sales  under  either  act,  is  the  same  in  every  thing  but  degree. 
The  evil  of  the  old  system  (and  it  was  a  sore  one,)  arose  from  the 
neglect  of  the  commissioners,  in  omitting  to  perpetuate  the  proper 
evidence  of  the  transaction,  without  which  the  purchaser  was  un- 
able to  make  out  his  title,  although  every  thing  which  the  law  re- 
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quired  might,  in  fact,  have  been  done;  the  courts  proceeding,  as 
they  were  bound  to  do,  on  the  maxim  de  non  apparentibus.  It 
was  to  establish  the  converse  of  this,  as  applicable  to  sales  for  taxes, 
that  the  provisions  peculiar  to  the  act  of  1815  were  introduced. 
Then,  in  the  absense  of  positive  words,  why  should  an  intention 
to  engraft  the  old  mischief  on  any  part  of  the  new  system,  be  im- 
puted? Such  an  imputation  would  be  in  the  face  of  the  policy 
manifested  by  the  legislature  ever  since.  But  the  words  of  the  act 
of  1817  can  hardly  be  thought  ambiguous.  The  sales  were  to  be 
"  conducted  in  the  manner,  and  under  all  the  regulations  and  re- 
strictions" of  the  act  of  1815.  If  this  were  restrained  to  the  sale 
itself,  every  irregularity  in  the  preparatory  steps  would  be  let  in 
against  the  title,  and  all  the  evils  of  the  old  system  revived,  while 
the  owner  would  be  deprived  of  the  right  of  redemption.  But, 
properly  speaking,  a  sale  is  subject  to  restriction  where  the  owner 
is  to  be  concluded,  whether  it  be  regular  or  not,  the  restriction 
being  of  a  right  which  he  would  otherwise  be  at  liberty  to  exer- 
cise; and  thus  even  the  letter  of  the  act  may  be  put  out  of  the  way 
of  what  was  indubitably  the  actual  intent  of  the  legislature. 

Judgment  reversed,  and  a  venire  facias  de  nova  awarded. 


[PITTSBURG,  SEPTEMBER  12, 1826.] 

TURK  against  M'COY  and  Wife. 

IN  ERROR. 

The  purchaser  of  unseated  lands  sold  for  taxes,  is  bound  to  pay  only  the  amount  of 
his  bid,  and  not,  in  addition  thereto,  the  prothonotary's  fee  for  entering  the  ac- 
knowledgment of  the  deed.  The  taxes  and  costs,  including  the  prothonotary's 
fee,  are  to  be  paid  to  the  treasurer,  and  the  surplus  bond  taken  for  the  balance 
of  the  purchase  money. 

WRIT  of  error  to  the  Court  of  Common  Pleas  of  Butler  county, 
in  an  ejectment  brought  by  Neil  M'Coy  and  Mary  his  wife,  against 
Ephraim  Turk. 

The  facts  of  the  case  will  be  found  in  the  opinion  delivered  to 
the  jury  by  the  President  of  the  Court  of  Common  Pleas,  which 
was  returned  with  the  record,  unaccompanied  by  a  bill  of  excep- 
tions or  any  other  statement  of  the  evidence. 

SHALER,  President.  The  plaintiffs  derive  title  as  the  heirs  at  law 
of  Thomas  Tull,  the  patentee  of  the  tract  of  land  in  controversy. 
The  defendant,  who  is  proved  to  be  in  possession  of  the  contested 
premises,  claims  to  hold  by  virtue  of  what  is  usually  called  a  com- 
missioner's deed  to  David  M'Junkins,  dated  the  13th  of  Jlugust^ 
1818,  and  transferred  regularly  to  the  defendant.  This  deed,  not- 
withstanding numerous  objections  to  its  admission,  which  have  been 
overruled  by  the  court,  to  whose  opinion  various  exceptions  have 
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been  taken,  has  been  admitted  in  evidence.  Prima  facie,  it  would 
furnish  a  complete  defence  to  the  plaintiffs'  action,  but  it  is  con- 
tended by  the  plaintiffs'  counsel,  that  it  appears  on  the  face  of  the 
deed  that  the  purchaser,  at  the  sales  for  taxes,  bid  an  amount  be- 
yond what  was  necessary  for  the  payment  of  the  costs  and  taxes; 
and  that  for  this  surplus  the  treasurer  omitted  to  take  a  bond,  in 
conformity  with  the  directions  of  the  second  section  of  the  act  of 
•April,  1804,  directing  the  mode  of  selling  unseated  land  for  taxes. 
The  amount  bid  by  the  purchaser  was  fourteen  dollars  thirty-seven 
and  a  half  cents  Of  this,  the  road  tax  amounted  to  five  dollars,  the 
county  tax  to  five  dollars  and  fifty  cents;  and  the  balance,  of  three 
dollars  eighty-seven  and  a  half  cents, — is  charged  as  the  amount  of 
costs,  which,  by  the  third  section  of  the  mandatory  act  of  March 
13th,  1815,  and  the  first  section  of  the  act  of  March  19th,  1817, 
the  purchaser  was  bound  to  pay.  If  there  was  a  surplus  beyond 
the  amount  of  taxes  and  costs,  which  the  purchaser  was  bound  to 
pay,  he  was  bound  to  give  the  treasurer  his  bond  for  that  surplus, 
however  small;  and,  failing  in  so  doing,  he  by  such  neglect  makes 
void  his  title.  This  I  take  to  be  clear,  and  it  is  equally  clear,  that 
the  treasurer  cannot,  by  taxing  such  surplus  in  the  costs  of  sale, 
whether  by  design  or  accident  in  receiving  the  same,  preclude  the 
original  owner  of  an  unseated  tract  from  taking  advantage  of  the 
defect, 

The  treasurer,  in  the  instance  before  us,  in  order  to  bring  up 
the  costs  to  three  dollars  eighty-seven  and  a  half  cents,  has,  as  is 
alleged,  introduced  two  items  which,  it  is  contended,  he  has  no 
right  to  charge.  These  are  twenty-five  cents  for  drawing  a  bond, 
when  no  bond  was  drawn;  and  one  dollar  to  be  paid  to  the  pro- 
thonotary  for  entering  the  acknowledgment  of  the  deed.  This 
last  item,  it  is  contended,  the  purchaser  is  bound  to  pay,  in  addi- 
tion to  such  part  of  the  purchase  money  as  is  necessary  to  pay  off 
the  taxes  and  costs;  and  that  this  sum,  instead  of  forming  a  part 
of  the  costs  which  the  treasurer  should  have  legally  charged,  was 
a  surplus,  for  which  a  bond  ought  at  the  time  to  have  been  given. 
The  impression  which  I  have  received  from  the  argument,  and 
from  the  examination  I  have  been  able  to  give  the  acts  comment- 
ed upon,  is,  that  the  one  dollar  to  be  paid  by  the  purchaser  for  the 
use  of  the  prothonoiary,  is  exclusive  of  the  amount  of  hi*  bid;  that 
the  treasurer  had  no  right  to  receive  from  the  purchaser  any  great- 
er amount  of  the  purchase  money  than  was  necessary  to  pay  the 
amount  of  taxes  and  the  costs,  exclusive  of  the  sum  which  he  was 
authorized  to  receive  for  the  use  of  the  prothonotary;  that,  if  he 
embraced,  in  the  costs  to  be  paid  out  of  the  purchase  money,  the 
prothonotary's  fee  for  entering  the  acknowledgment  of  the  deed, 
he  acted  erroneously,  inasmuch  as  such  amount,  so  emhraced,  was 
a  surplus  for  which  he  was  bound  to  take  a  bond  of  the  purchaser, 
and  by  such  error  the  title  of  the  purchaser  is  rendered  null  and 
void.  It  is  for  the  jury  to  say,  whether  this  item  has  been  thus 
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erroneously  taxed  by  the  treasurer  in  the  hill  of  costs;  if  so,  a  sur- 
plus existed  for  which  he  ought  to  have  taken  a  bond.  The  deed 
of  the  defendant  becomes  a  nullity,  and  the  plaintiff  is  entitled  to 
your  verdict. 

The  errors  assigned  in  this  court  were, — 

1.  The  court  erred  in  directing  the  jury,  that  the  one  dollar 
for  the  prothonotary  was  to  be  paid  by  the  purchaser,  over  and 
above  his  bid,  and  that  that  dollar  was  a  surplus,  for  which  a  sur- 
plus bond  should  have  been  given  by  the  purchaser. 

2.  The  court  erred  in  stating  to  the  jury,  that  the  twenty-five 
cents  allowed  in  the  fee  bill  of  1814,  for  taking  and  filing  a  bond 
for  the  surplus,  was  in  this  case  a  surplus  for  which  a  bond  ought 
to  have  been  taken  by  the  treasurer. 

3.  In  leaving  it  to  the  jury  to  say  whether  the  costs  were  erro- 
neously taxed  or  not. 

•flyres,  for  the  plaintiff  in  error,  referred  to  the  Jlct  of  the  \3tfi 
of  March,  1817,  sect.  1,  Purd.  Dig.  790.  Jlct  of  the  28th  of 
March,  1814,  Purd.  Dig.  283.  tfct  of  the  13th  of  March,  1815, 
Purd.  Dig.  1ST.  Riddle  v.  Bedford  County,  7  Serg.  fy  Rawle, 
390.  tfct  of  the  22d  of  February,  1821,  Purd.  Dig.  286. 

Breedin  and  Baldwin,  for  the  defendants  in  error,  cited  Sutton 
v.  Nelson,  10  Serg.  fy  Rawle,  238. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J.  This  case  depends  on  the  construction  of  the  third 
section  of  the  act  of  the  13th  of  March,  1815.  directing  the  mode 
of  selling  unseated  lands  for  taxes.  The  plaintiff  in  error,  Ephraim 
T\irk,  holds  by  virtue  of  a  deed  from  the  treasurer  of  Butler  coun- 
ty, the  land  in  dispute  having  been  sold  for  the  payment  of  taxes 
regularly  assessed.  The  property  was  sold  for  fourteen  dollars 
thirty-seven  and  a  half  cents;  the  whole  amount  of  which  was  paid 
by  the  purchaser  to  the  county  treasurer.  It  is  alleged  by  the  de- 
fendant in  error,  (the  plaintiff  in  the  Common  Pleas,  J  that  there 
is  a  surplus  after  payment  of  the  taxes  and  costs,  and  that  the  pur- 
chaser has  omitted  to  give,  and  the  treasurer  to  receive,  a  surplus 
bond,  in  compliance  with  the  provisions  of  the  second  section  of 
the  act  of  the  3d  of  Jtpril,  1804.  It  appears,  that  after  the  pay- 
ment of  the  road  and  county  taxes,  there  remained  of  the  purchase 
money  three  dollars  eighty-seven  and  a  half  cents.  The  treasurer, 
in  order  that  the  costs  should  amount  to  this  sum,  has  introduced 
two  items, — twenty-five  cents  for  drawing  the  bond,  which  never 
was  drawn,  and  one  dollar  to  the  prolhonotary,  for  entering  the 
acknowledgment  of  the  deed.  It  is  contended,  that  the  one  dol- 
lar is  to  be  paid  by  the  purchaser,  in  addition  to  the  purchase  mo- 
ney; whilst,  on  the  other  side,  it  is  insisted  that  it  is  to  be  paid  to 
the  treasurer,  out  of  the  purchase  money  of  the  land.  If  the  de- 
fendant in  error  be  correct,  there  is  a  surplus  for  which  a  surplus 
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bond  should  have  been  executed,  on  the  authority  of  the  case  of 
Sutton  v.  Nelson,  10  Serg.  #  Rawle,238. 

The  strong  inclination  of  my  mind  is  to  support,  by  every  rea- 
sonable intendrnent,  the  title  of  purchasers  of  real  estate,  sold  for 
the  payment  of  taxes,  more  particularly  since  the  passage  of  the 
act  of  the  13th  of  March,  1815..  The  legislature  have  clearly 
manifested  this  intention,  and  courts  of  justice  are  bound  to  carry 
that  intention  into  effect.  The  prompt  payment  of  taxes  enters 
intimately  into  the  fiscal  concerns  of  every  country,  and  public 
policy  requires  that  courts  of  justice  should  facilitate,  rather  than 
obstruct,  the  collection  of  their  county  rates  and  levies.  The  ge- 
neral opinion  that  prevails,  that  no  sales  of  land  for  the  payment 
of  taxes  can  be  supported,  has,  I  fear,  caused  great  delay  and  neg- 
ligence in  the  payment  of  taxes,  by  resident,  as  well  as  non-resi- 
dent land  owners.  A  similar  idea  has  been  the  cause  of  the  sale 
of  lands  for  a  mere  nothing  in  comparison  with  their  value.  The 
act  of  1815  is  by  no  means  illiberal  in  its  provisions.  The  owners 
are  necessarily  aware  of  the  nonpayment  of  their  taxes,  that  the 
act  fixes  a  particular  day  for  the  sale  of  the  land,  and,  moreover, 
that  they  have  two  years  to  redeem  their  land.  If,  then,  they  are 
unable  to  show  payment  of  their  tax,  or  that  they  have  redeemed 
their  land  within  two  years,  what  right  have  they  to  expect  favour 
in  a  court  of  justice?  Why  should  the  bonajide  purchaser  be  de- 
prived of  his  land,  upon  a  mere  technical  objection,  or  on  non- 
compliance,  on  the  part  of  the  commissioners,  with  some  of  the 
formalities  of  the  act,  or  a  mistake  of  the  treasurer  in  the  amount 
of  costs.  Where  it  clearly  appears  that  there  is  a  surplus,  or  that 
there  is  a  collusion  between  the  treasurer  and  the  purchaser  to 
swell  the  costs,  so  as  to  absorb  the  purchase  money,  then  the  owner 
should  avoid  the  sale;  but  where  it  is  a  mistake  of  the  treasurer  in 
the  amount  of  costs,  the  purchaser  ought  not  to  be  affected.  It 
should  be  left,  as  a  matter  between  the  treasurer  and  the  owner, 
with  which  the  purchaser  has  no  concern.  In  this  case,  the  pur- 
chaser, with  good  faith,  paid  to  the  treasurer  the  whole  amount  of 
purchase  money,  and  I  can  perceive  no  principle  of  reason  or  law, 
which  would  justify  this  court  in  depriving  him  of  his  land.  Let 
us,  however,  recur  to  the  construction  of  the  second  section  of  the 
act  of  1815.  If  there  be  a  mistake  of  construction,  it  would  seem 
to  be  a  common  mistake,  and  indeed  it  must  be  confessed  that  the 
act  is  rather  obscure  in  its  terms.  If  necessary,  I  would  here  ap- 
ply the  maxim,  communis  error  facit  jus.  The  principle  in- 
volved in  this  case,  came  incidentally  before  the  court  in  Riddle 
v.  The  County  of  Bedford,  7  Serg.  <§•  Rawle,  390.  Justice  DUN- 
CAN, in  delivering  the  opinion  of  the  court,  says,  '*  All  that  the 
purchaser  is  bound  to  pay,  is  the  amount  of  his  bid.  The  taxes 
and  costs,  including  the  prothonotary's  fee,  he  is  to  pay  down, 
and  the  balance  to  give  his  bond  for."  Although  not  the  point 
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in  the  cause,  it  is  something  more  than  a  mere  dictum.  The  act 
of  1815  appears  to  have  been  well  considered,  and  the  principle 
forms  one  of  the  most  prominent  arguments  in  the  decision  of  the 
turning  point  of  the  cause.  The  legislature  say,  in  the  second 
section,  "that  the  purchaser  shall  pay  to  the  treasurer  the  amount 
of  the  purchase  money,  or  such  part  thereof  as  shall  be  necessary 
to  pay  off  the  taxes  and  costs,  and  also  to  pay,  in  addition,  the  sum 
of  one  dollar  for  the  use  of  the  prothonotary,  for  entering  the  ac- 
knowledgment of  the  deed."  It  may  be  remarked,  that  the  one 
dollar  is  to  be  paid  to  the  treasurer  for  the  use  of  the  prothonotary, 
and  not  to  the  prothonotary  himself.  It  is  to  be  paid  in  addition. 
In  addition  to  what?  To  the  purchase  money?  I  do  not  so  under- 
stand the  act, — but  in  addition  to  the  taxes  and  costs  which  he  is 
directed  to  pay  to  the  treasurer.  This  construction  is  strength- 
ened in  the  third  section.  The  owner  can  redeem  his  land  by  an 
ofler,  or  legal  tender  to  the  treasurer,  of  the  amount  of  taxes  for 
which  the  lands  were  sold,  and  the  costs,  together  with  the  addi- 
tional sum  of  twenty-five  percent,  on  the  same.  If,  then,  the  one 
dollar  does  not  form  part  of  the  purchase  money  or  costs,  the  pur- 
chaser, on  the  redemption  of  the  land,  must  lose  it,  as  the  owner 
clearly  is  not  bound  to  pay  more  than  the  purchase  money  and 
costs,  with  the  per  centage.  This  surely  was  not  the  intention  of 
the  legislature.  As  the  owner  was  in  default,  they  intended  he 
should  pay  the  purchase  money,  and  all  the  costs  and  charges, 
which  resulted  from  the  sale,  and,  moreover,  mulcted  him  in  the 
additional  sum  of  twenty -fi ve  per  cent,  on  the  whole  amount.  On 
the  authority,  then,  of  Riddle  v.  The  County  of  Bedford,  7  Serg. 
fy  Rawle,  390,  and  on  consideration  of  the  act  of  the  13th  of 
March,  1815,  I  am  of  opinion,  that  all  the  purchaser  is  bound  to 
pay  is  the  amount  of  his  bond:  That  the  taxes  and  costs,  including 
the  prothonotary's  fee,  are  to  be  paid  to  the  treasurer,  and  that 
the  remainder  of  the  purchase  money  only,  forms  part  of  the  sur- 
plus bond. 

I  say  nothing  of  the  second  and  third  errors  assigned,  as  they 
have,  upon  an  intimation  from  the  court,  been  properly  aban- 
doned. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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CLARKE  and  another  against  VANKIRK. 

IN   ERROR. 

In  ejectment,  the  defendant  may  give  in  evidence  the  declarations  and  acts  of  the  plain- 
tiff, tending  to  prove  that  he  had  made  a  parol  sale  of  his  interest  in  the  land  in  dis- 
pute, accompanied  by  payment  of  the  purchase  money  and  delivery  of  the  possession. 

THE  record  of  this  case  having  been  returned  on  a  writ  of  error 
to  the  Court  of  Common  Pleas  of  Allegheny  county,  accompanied 
by  three  bills  of  exceptions  to  the  rejection  of  evidence  offered  by 
the  defendants  below,  the  plaintiffs  in  error,  it  appeared  that  the 
action  in  the  court  below  was  an  ejectment,  brought  by  John  Van- 
kirk against  Thomas  Clarke  and  Robert  Graham,  to  recover  half 
of  a  tract  of  land  in  Elizabeth  township,  containing  one  hundred 
and  thirty-two  acres,  or  thereabouts. 

The  plaintiff  gave  in  evidence  an  article  of  agreement,  dated 
the  25th  of  October,  1811,  by  which  the  executors  of  William 
Sampson,  contracted  to  sell  the  land  in  question  to  William  Van- 
kirk and  John  Vankirk  for  eleven  hundred  dollars, — two  hundred 
dollars  payable  in  *ftpril,  1812,  and  the  remainder  in  yearly  in- 
stalments of  one  hundred  and  fifty  dollars  each.  And  he  proved 
the  payment  of  the  instalments  in  1812,  1813,  1814,  and  1815, 
by  John  and  William  Vankirk,  jointly. 

The  defendants,  who  claimed  as  purchasers  of  the  land  at  she- 
riff's sale,  as  the  property  of  William  Vankirk,  on  the  4th  of 
August,  1821,  admitted  themselves  to  be  in  possession,  but  al- 
leged that  John  had  parted  with  his  interest  in  the  land  in  ques- 
tion, to  William  in  the  year  1816;  that  he  had  then  removed  from 
the  premises,  and  delivered  the  entire  possession  of  them  to  Wil- 
liam, who  had  paid  him  for  his  interest  in  them.     This  matter 
formed  the  subject  of  three  bills  of  exceptions: — one  to  the  rejec- 
tion of  the  deposition  of  Joseph  Vankirk;  the  second  to  the  re- 
jection of  the  testimony  of  Fauntly  Muse;  and  the  third,  which 
embraced  the  first  two,  to  the  rejection  of  evidence  generally, 
offered  by  the  defendants  to  prove  a  parol  sale  by  John  to  Wil- 
liam Vankirk.     The  offer  of  evidence  by  the  defendants  was  in 
these  words: — "The  defendants  offer  to  prove,  that,  in  the  year 
1816,  John  Vankirk,  the  plaintiff,  left  the  land  in  question  with 
his  family,  and  did  not  return  to  it  until  1822,  during  which  time 
William  Vankirk  occupied  the  same,  and  held  the  sole  and  ex- 
clusive possession  thereof:  That  about  the  time  of  John  leaving  it, 
in  1816,  he  stated  to  a  number  of  persons  now  attending  as  wit- 
nesses, that  he  had  sold  his  share  of  the  said  land  to  his  brother 
William:  That  he  shortly  after  became  possessed  of  William's 
share  (the  one  half,)  of  a  keel  boat,  which  he  said  he  had  received 


Sept.  1826.]  OF  PENNSYLVANIA.  355 

(Clarke  and  another  r.  Vankirk.) 

from  William  in  part  payment  of  the  land:  That  from  1816,  until 
a  considerable  time  after  the  sale  of  the  land  at  the  suit  of  the  com- 
missioners, in  August,  1822,  John  repeatedly  declared,  that  he 
had  sold  his  share  of  the  land  to  his  brother  William,  and  that  all, 
or  nearly  all,  the  consideration  money  had  been  paid:  That  during 
all  the  time  William  claimed  the  land  as  his  own,  and  paid  from 
time  to  time  to  the  executors  of  Sampson,  the  residue  of  the 
purchase  money  due  to  them,  on  the  said  articles  of  agreement, 
and  that  after  1816,  John  neither  paid  nor  offered  to  pay  any  more 
to  the  said  executors."  The  offer  contained  other  matters,  re- 
lating, among  other  things,  to  John's  conduct  at  the  time  the  land 
was  offered  for  sale,  which  were  admitted  by  the  court. 

Pentland  and  Forward,  for  the  plaintiffs  in  error,  cited,  Jones 
v.  Peter  man,  1  Serg.  8?  Rawle,  544. 

Fetterman  and  Biddle,  contra,  cited,  Richardson's  Lessee  v. 
Campbell,  1  Dall.  10.  Jackson  v.  Vosburg,  7  Johns,  ISO.  Jack- 
son's  Lessee  v.  Casey,  16  Johns.  302.  2  Eg.  *frb.  46.  4  Dall.152. 
Phillips  v.  Thompson,  1  Johns.  Ch.  R.  149.  Syler  v.  Eckhart, 
1  Binn.  380.  Sassier  v.  Niesly,  2  Serg.  <§•  Rawle,  357. 

The  opinion  of  the  court  was  delivered  by 

HUSTOX,  J.  Few  legislative  enactments  have  been  the  subject 
of  more  discussion  in  courts  of  justice,  than  the  statute  to  prevent 
frauds  and  perjuries;  the  literal  construction  of  which  would  avoid 
all  agreements  respecting  lands,  for  any  title  which  is  to  last  longer 
than  three  years.  A  construction  was,  however,  early  adopted, 
and  has  been  uniformly  sanctioned  by  all  courts  since  the  date  of 
the  law,  which  I  believe  to  be  the  true  construction,  and  which 
I  suppose  no  court  in  this  state  is  now  at  liberty  to  depart  from, 
because,  in  many  cases,  any  other  construction  would  work  tho 
grossest  injustice;  because  solemn  decisions,  made  repeatedly  and 
during  a  long  period,  become  rules  of  property,  and  ought  for  the 
sake  of  certainty  to  be  adhered  to,  as  if  they  had  been  originally 
part  of  the  text  of  the  statute.  And  because,  in  this  state,  our  le- 
gislature have  very  directly  sanctioned  the  construction  given  by 
the  court,  on  the  act  in  question,  and  have  extended  the  effects  of 
that  construction  in  a  very  important  particular,  and  in  very  plain 
language,  by  the  act  of  the  19th  of  March,  1818,  Purd.  Dig.  125. 
This  act  empowers  the  court,  in  a  summary  way,  to  enable  execu- 
tors or  administrators  to  carry  into  effect  parol  contracts  for  the 
conveyance  of  land,  where  such  contracts  shall,  in  the  opinion  of 
the  court,  have  been  so  far  in  part  executed  as  to  render  it  unjust 
to  rescind  the  same.  And,  in  another  part  of  the  act,  it  directs 
the  court  to  proceed  on  the  petition,  if  it  shall  be  of  opinion  that 
the  case  therein  disclosed  doth  not  come  within  the  meaning  of  the 
act  for  the  prevention  of  frauds  and  perjuries,  &c.  In  this  state, 
then,  an  uniform  series  of  decisions,  sanctioned  by  sucji  a  legisla- 
tive recognition,  has  perhaps  put  it  beyond  the  power  of  a  court, 
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which  should  be  disposed  so  to  do,  to  return  to  the  strict  letter  of 
the  act.  There  will  arise  cases,  in  which  a  court  may  doubt  whe- 
ther the  land  should  be  held  or  not;  but,  in  such  cases,  all  the  evi- 
dence must  be  heard  and  carefully  weighed.  Whether  delivery  of 
possession  alone,  or  payment  of  money  alone  will  take  a  case  out 
of  the  statute,  is  a  question  which  it  is  not  necessary  to  decide  in 
this  cause,  for  the  defendants  offered  to  prove  both.  I  will  only  say, 
that  if  on  a  parol  sale  possession  is  delivered  of  property  of  little 
value,  and  that  possession  is  held  for  a  long  time,  until  by  gradual 
improvement  and  much  labour  it  is  rendered  valuable,  it  is  possible 
it  might,  and  that  it  ought  to  be  considered  a  valid  transfer,  on 
the  consideration  being  paid,  even  at  a  distant  period.  It  is  also 
possible,  that  payment  of  money  alone,  without  taking  possession, 
may  make  a  strong  case,  as,  where  unseated  lands  are  agreed  to 
he  sold,  and  the  purchaser  proceeds  for  years,  paying  annually  the 
instalments,  paying  taxes,  &c.  I  give  no  positive  opinion  on  these 
points.  What  is  just,  where  it  would  be  unjust  to  rescind  the  con- 
tract, must  depend  on  what  is  proved  in  each  case. 

In  this  case,  the  court  is  of  opinion  the  evidence  ought  to  have 
gone  to  the  jury:  it  proved  as  stated,  it  would  have  made  a  very 
strong  case.  In  the  argument,  much  was  said  of  the  danger  of  rely- 
ing on  confessions  or  declarations  of  the  party,  to  prove  a  parol 
sale.  A  single  declaration  to  a  single  person  is  not  the  most  satisfac- 
tory evidence  in  all  cases;  but  still  it  is  evidence,  and  must  be  heard. 
Repeated  declarations  to  the  same  effect,  made  at  different  times 
to  different  persons,  during  a  long  period,  are  among  the  most  sa- 
tisfactory of  proofs.  How  far  the  witnesses  will  support  the  whole 
of  the  points,  or  how  far  they  will  be  believed  by  the  jury,  are 
other  matters.  If  all  is  proved,  and  all  believed,  the  plaintiff 
has  no  right,  or  only  a  right  to  what  balance  may  clearly  appear 
to  be  due  him  from  William.  And  if  the  testimony  contained  in 
the  other  part  of  the  defendants'  offer,  satisfies  the  jury  that  John 
was  present  at  different  times  when  the  sheriff  offered  the  pro- 
perty for  sale,  and  never  hinted  at  any  claim  of  his  own  until  af- 
ter the  deed  was  made,  and  money  paid,  he  has  no  colour  of  right 
to  any  thing. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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STEINMAN  against  SAUNDERSON,  Administrator  of 
STEINMAN. 

IN  ERROR. 

An  administrator  cannot  maintain  an  action  against  his  co-administratrix,  (who  was 
the  widow  of  the  intestate,)  for  money  received  by  her  beyond  her  share  in 
her  husband's  estate,  before  a  final  settlement  of  the  administration  account, 
and  while  a  balance  remains  in  his  hands  due  to  the  estate. 

It  seems,  that  after  a  final  settlement  of  the  administration  account,  and  payment 
of  the  balance  to  those  who  are  entitled  to  receive  it,  such  an  action  may  be 
maintained. 

ON  the  return  of  the  record  of  this  case  from  the  Court  of  Com- 
mon Pleas  of  Indiana  county,  several  errors  were  assigned,  which 
were  argued  by  White  for  the  plaintiff  in  error,  who  cited  Shelby 
v.  Daly,  2  Serg.  §•  Raivle,  548. 

The  court  declined  hearing  Stewart  for  the  defendant  in  error. 

The  opinion  of  the  court,  which  contains  every  thing  material 
to  the  point  decided,  was  delivered  by 

TILGHMAN,  C.  J.  This  was  an  action  on  the  case,  brought  by 
Jacob  Steinman,  the  plaintiff  in  error,  against  Thomas  Saunder- 
son,  administrator  of  Sarah  Steinman,  deceased.  Several  bills 
of  exception  to  evidence,  offered  by  the  plaintiff  and  rejected  by 
the  Court  of  Common  Pleas,  were  taken  on  the  trial  of  the  cause, 
but  the  whole  turns  on  one  principle.  Jacob  Steinman,  the  plain- 
tiff, and  Sarah  Steinman,  the  defendant's  intestate,  were  co-ad- 
ministrators of  Christian  Steinman,  deceased,  the  husband  of  the 
said  Sarah.  The  plaintiff  principally  transacted  the  business  of 
the  estate,  and  charged  himself  with  the  whole  amount  of  the  in- 
ventory. He  settled  two  accounts  of  his  administration,  which 
were  passed  by  the  Register  of  Wills  and  the  Orphans'  Court.  In 
the  first  of  these  accounts,  there  was  a  balance  of  one  hundred  and 
fifty-five  dollars  and  forty-three  cents,  due  from  the  administrator 
to  the  estate;  and,  in  the  second,  the  balance  against  him  was  four 
hundred  and  eighty-four  dollars  and  forty-eight  cents,  which  still 
remains  unpaid.  Sarah  Steinman  received  part  of  the  goods 
of  her  intestate,  (included  in  the  inventory,  and  with  which  the 
plaintiff  had  charged  himself,)  intending  to  take  them  on  account 
of  her  third  of  her  husband's  estate;  and  she  afterwards  received 
some  money  arising  from  debts  due  to  her  husband's  estate.  There 
is  little  doubt,  that,  upon  a  settlement  between  her  and  the  plain- 
tiff, she  will  fall  in  his  debt,  having,  in  all  probability,  received 
more  than  the  third  of  the  estate  to  which  she  was  entitled  as  the 
widow  of  Christian  Steinman.  But  the  question  is,  whether, 
under  existing  circumstances,  the  plaintiff  can  recover  in  this  suit, 
and  I  think  he  cannot.  The  declaration  contains  counts  for  goods 
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sold  and  delivered,  and  money  paid  and  advanced  by  the  plaintiff 
for  Sarah  Steinman^  and  money  received  by  her  for  his  use. 
There  is  no  pretence  for  saying,  that  there  were  any  goods  sold 
by  the  plaintiff  to  Sarah  Steinman^  or  money  paid  or  advanced 
on  her  account.  Nor  do  I  perceive,  that  she  can  be  said  to  have 
received  money  for  his  use.  The  administration  account  is  hot 
yet  finally  settled, — a  large  balance  remains  in  the  hands  of  the 
plaintiff,  and  if  he  were  permitted  to  recover  against  the  defend- 
ant, the  estate  of  Sarah  Steinman  might  be  chargeable  by  a  suit 
on  the  administration  bond,  with  the  balance  due  from  the  plaintiff 
to  the  creditors,  if  any  there  be,  or  to  the  next  of  kin  of  Christian 
Steinman.  If  we  had  a  Court  of  Chancery,  that  would  be  the  tri- 
bunal for  settling  the  account  between  the  administrators  them- 
selves. And,  as  we  have  no  chancery,  I  see  no  reason  why  the 
plaintiff,  if  he  had  settled  the  estate  of  Christian  Steinman^  and 
paid  the  balance  due  from  him  to  the  persons  entitled  to  receive 
it,  might  not  support  an  action  against  the  estate  of  his  co-admi^ 
nistratrix,  for  the  amount  received  by  her  beyond  her  share  of  her 
husband's  estate.  In  the  mean  time,  her  administrator  might  be 
compelled  to  a  settlement  of  her  administration  account,  on  the 
estate  of  her  husband,  by  a  suit  on  her  administration  bond;  and 
it  would  then  appear,  whether  she  had  applied  any  part  of  the  as- 
sets received  by  her  to  the  payment  of  her  husband's  debts;  and 
thus  the  account  between  her  and  the  plaintiff  might  be  easily  ad- 
justed. But,  as  matters  stand,  a  decisive  argument  against  the 
plaintiff  is,  that  he  has  no  right  to  demand  from  the  defendant  mo- 
ney which  was  assets  in  the  hands  of  Sarah  Steinman,  while 
Christian  Steinman's  estate  remains  unsettled,  and  the  plaintiff 
himself  is  considerably  indebted  to  it.  I  am  therefore  of  opinion, 
that  the  judgment  for  the  defendant  in  the  Court  of  Common  Pleas 
should  be  affirmed. 

Judgment  affirmed. 
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M'ALMONT  against  M'CLELLAND. 

IN  ERROR. 

Where,  in  slander,  the  words  laid  are,  that  the  defendant  said  that  the  plainlifl'  had 
stolen  property ;  and  the  witnesses  offered  by  the  plaintiff,  can  only  testify,  that 
the  defendant  said  that  the  plaintiff  had  either  taken  or  stolen  it,  without  being 
able  to  say  which  expression  was  used,  the  court  ought  to  receive  the  evidence, 
and  leave  it  to  the  jury  to  determine,  from  the  sense  of  the  whole  conversa- 
.  tion,  which  expression  was  used. 

A  repetition  of  the  charge,  after  suit  brought,  may  be  given  in  evidence,  to  show 
malice,  in  an  action  of  slander. 

In  slander,  evidence  is  admissible  to  prove  the  defendant's  situation  in  point  of 
property. 

ON  a  writ  of  error  to  the  Common  Pleas  of  Washington  coun- 
ty, it  appeared  by  the  record,  that  Robert  McClelland,  the  de- 
fendant in  error,  brought  this  action  against  John  M^JUmont,  the 
plaintiff  in  error,  for  defamatory  words.  The  declaration  con- 
tained two  counts,  in  the  first  of  which,  the  words  were  laid  thus: 
"  You  are  a  thief,  and  I  can  prove  it;  you  stole  hides  or  leather 
out  of  your  father's  tan  vats  in  the  night-time."  In  the  second 
count,  the  same  words  were  laid  in  the  third  person. 

At  the  trial,  the  plaintiff  offered  Isaac  Griffith  and  Richard 
Chapman,  to  prove  the  facts  hereafter  stated.  Their  evidence 
was  objected  to  by  the  defendant's  counsel,  but  the  court  admitted 
it,  and  exception  was  taken  to  their  opinion.  William  Rankin 
testified,  that  in  the  month  of  October,  1S23,  after  the  election, 
he  was  at  James  Harwood's,  at  a  husking,  in  company  with  the 
defendant  and  several  others  :  That  whilst  at  supper,  the  defend- 
ant asserted  that  the  plaintiff,  after  his  removal  to  Burgettstown, 
came  to  his  father's  in  the  night,  and  took  or  stole,  (the  witness 
could  not  say  which  was  the  expression,)  a  quantity  of  leather 
from  his  father's  vats:  That  the  plaintiff  took  out  the  leather,  and 
filled  up  the  vats  with  tan  bark:  That  the  defendant  asserted  "  he 
could  prove  this,"  or  that  "it  could  be  proved,"  the  witness 
could  not  say  which  expression  was  used,  but  he  was  confident  it 
was  one  or  the  other. 

Isaac  Griffith  swore  that  he  was  at  Harwood's,  on  the  occasion 
referred  to  by  RanJein :  That  they  were  talking  about  the  elec- 
tion, when  it  was  asked,  what  Robert  McClelland  (who  was  sta- 
ted in  the  declaration,  to  have  been  a  candidate  for  the  office  of 
sheriff,)  could  do  with  a  certain  M'Conehough,  who  had  made 
charges  against  him:  That  the  defendant  said  he  could  do  nothing 
with  him;  for  that  he,  the  plaintiff,  had  either  taken  or  stolen, 
(the  witness,  could  not  specify  which  of  the  expressions  was 
used,)  leather  out  of  his  father's  tan  vats:  That  the  witness  ob- 
served, he  did  not  count  it  stealing,  as  it  was  from  the  premises 
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of  M-Chlland-s  father;  but  M'*ftlmont,  (the  defendant,)  said  it 
made  no  difference,  though  the  father  did  not  prosecute:  That 
some  time  after,  M'Jllmont  was  at  the  witness's  house,  with 
McClelland:  That  he  did  not  deny  what  the  witness  had  report- 
ed him  to  have  said  at  ffarwood's,  except  the  circumstances  of 
MiClelland>s  going  by  night  for  the  leather.  Richard  Chapman 
proved,  that  after  the  institution  of  this  suit,  he  heard  the  defend- 
ant say,  that  he  could  have  no  difficulty  in  proving  that  the  plain- 
tiff had  stolen  his  father's  property. 

The  plaintiff  offered  to  prove,  by  James  Ross  and  others,  the 
situation  of  the  defendant  in  point  of  property;  to  which  the  de- 
fendant's counsel  objected,  but  the  court  overruled  the  objection, 
and  the  evidence  was  given;  upon  which  a  bill  of  exceptions  was 
tendered  to  the  opinion  of  the  court. 

Waugh  and  Biddle,  for  the  plaintiff  in  error, 

1.  The  words  proved  by  Rankin  and  Griffith,  did  not  go  to 
support  the  declaration.     The  declaration  charges  the  defendant 
with  having  said,  that  the  plaintiff  stole  the  leather,  and  the  wit- 
nesses were  unable  to  say,  whether  he  said  that  he  had  taken  or 
stolen  it.     Words  must  be  proved  as  laid,  and  words  to  the  same 
effect,  will  not  do.  2  Phill.  Ev.  97.    Words  laid  in  the  third  per- 
son are  not  supported  by  evidence  of  words  spoken  in  the  second 
person,  M'Connell  v.  M(Coy,7  Serg.  4*  Rawle,  227.     Brown  v. 
Lamberton,  2  Binn.  34.    3  Binn.  515. 

2.  The  evidence  of   Chapman  went  to  prove  words  spoken 
since  the  commencement  of  the  suit,  which  was  incompetent,  if 
the  words  laid  in  the  declaration  were  not  proved.     In  Wallis 
v.  Mease,  3  Binn.  550,  the  Chief  Justice  declared,  that  if  it  had 
not  been  already  determined,  that  words  spoken  since  those  laid 
in  the  declaration  were  evidence,  he  should  reject  them. 

3.  The  admission  of  evidence  of  the  defendant's  situation,  as 
respects  property,  was  wrong.     The  plaintiff's  rank  in  life,  may 
be  given  in  evidence,  because  it  is  in  issue.    Learned  v.  Buffing- 
ton,  3  Mass.  Rep.  552.     But  the  condition  of  the  defendant  is  a 
different  matter.     The  injury  to  the  plaintiff  is  no  greater  on  ac- 
count of  the  defendant's  estate;  and,  as  the  defendant  has  no  no- 
tice of  the  evidence,  he  may  be  much  surprised  by  it.     There  is 
no  adjudged  case  or  authority  on  the  point;  but  the  reasoning  of 
Starkie,  (1  Starkie  on  Slander,  402,)  seems  in  our  favour. 

Kennedy,  for  the  defendant  in  error.  It  is  enough  if  the  wit- 
ness proves  the  substance  of  the  words  laid  in  the  declaration  ; 
words,  which  in  common  parlance  have  the  same  import.  Miller 
v.  Miller,  8  Jo/ins.  74.  The  declaration  may  lay,  that  the  defend- 
ant "  spoke  words  in  substance  as  folloius."  Kennedy  v.  Low- 
ry,  1  Binn.  393.  The  objection  that  the  witness  was  not  sure 
whether  the  word  took  or  stole  was  used,  may  be  answered  by 
saying,  that  this  was  a  question  proper  for  the  determination  of 
the  jury  upon  a  view  of  the  whole  evidence. 
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The  opinion  of  the  court  was  delivered  by 

DUNCAN,  J.  This  was  an  action,  brought  by  M'Clelland,  against 
M'Jllmont,  for  defamatory  words  laid  in  two  counts.  In  the  first, 
"  You  are  a  thief,  and  I  can  prove  it.  You  stole  hides  or  leather 
out  of  your  father's  vats  in  the  night  time."  In  the  second  count 
the  words  are  laid  in  the  third  person. 

The  errors  assigned  were  in  receiving  the  evidence  of  William 
Jtankin  and  Isaac  Griffith.     They  are  precisely  of  the  same  cha- 
racter, and  are  said  to  consist  in  this, — that  these  witnesses  could 
not  state  the  very  words  of  the  defendant,  whether  it  was  stole 
or  took;  and  though  they  were  sure  it  was  either  the  one  or  the 
other,  they  could  not  state  which.    Admitting  this  to  be  the  subject 
of  a  bill  of  exceptions  to  the  evidence  itself,  (for  the  sake  of  the  ar- 
gument,) and  for  any  other  purpose  I  protest  against  it,  because,  if 
there  is  any  thing  in  the  exception,  the  course  should  have  been, 
after  the  evidence  had  been  received,  to  call  on  the  court  to  in- 
struct the  jury,  that  the  defendant  had  not  proved  the  words  laid, 
and  then,  if  the  opinion  had  been  erroneous,  to  except  to  that,  1 
am  of  opinion  that  it  was  admissible,  and  that  it  was  for  the  jury 
to  say  what  the  words  really  were,  from  the  sense  of  the  whole 
conversation.     For,  if  that  were  not  the  case,  the  slander  must 
have  gone  unpunished.     The  defendant  explained  what  he  had 
said,  and  intended,  in  the  subsequent  part  of  the  same  conversa- 
tion; a  construction  of  it.     On  the  charge  being  made,  the  witness, 
liankin,  observed,  "  He  did  not  count  the  act  stealing,  as  it  was 
from  the  premises  of  his  father."     To  which  M'Jllmont  directly 
replied,  "That  made  no  difference,  though  the  father  did  not  pro- 
secute:" thus  directly  impeaching  him  of  the  act  of  stealing.     "It 
is  stealing,"  said  the  defendant,  "though  on  his  father's  premises; 
and  though  his  father  has  not  prosecuted  him."     This  was  not 
only  the  plain  meaning,  but  the  plain  language;  and  so  the  jury 
have  found  the  fact,  that  the  defendant  did  say*/0/e,  and,  I  think, 
with  good  reason.     On  a  motion  for  a  new  trial,  the  court  would 
not  have  set  aside  the  verdict  as  contrary  to  the  evidence;  and 
the  evidence  of  Richard  Chapman  confirms  this,  if  it  wanted  con- 
firmation.    For  after  this  suit  had  been  instituted,  he  said  he  would 
have  no  difficulty  in  proving  that  the  plaintiff,  M'Clelland,  had 
stolen  his  father's  property.     Nothing  could  tend  more  to  satisfy 
a  jury  that  the  word  was  stole,  than  the  defendant's  boast  that 
it  would  be  easy  for  him  to  prove  it.     But  this  evidence  was  like- 
wise excepted  to.     This  was  not  a  new  charge,  for  which  a  new 
action  could  be  brought,  but  was  spoken  in  relation  to  the  pending 
suit;  in  defending  himself  from  which  suit,  he  said  he  would  have 
no  difficulty  in  proving  that  M'Clelland  had  done  that  which  he 
had  charged  him  with, — to  wit,  stolen  his  father's  property.     It 
was  a  repetition  of  the  same  charge,  and  was  evidence  of  his  ma- 
lice; and  it  was  proving,  from  his  own  lips,  that  stealing  was  the 
crime  imputed  to  the  plaintiff  by  him.     This  was  all  proper  eyi- 
VOL.  xiv.  2  Z 
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dence  to  go  to  the  jury,  and  if  the  court  had  overruled  it,  it  would 
have  been  withdrawing  the  facts  on  trial  from  the  jury.  If  the 
defendant  had  demurred  to  this  evidence,  its  truth  would  have 
been  admitted,  and  every  inference  which  a  jury  might  reasonably 
have  drawn  from  it,  must  have  been  likewise  admitted.  The  jury 
might  have  reasonably  drawn  the  inference,  that  the  word  was 
stole.  Indeed,  from  the  whole  conversation,  (its  whole  colour,) 
stealing  was  the  very  thing  he  intended;  and  his  subsequent  boast- 
ing shows  it  was  the  word  he  had  used.  There  is  no  error,  there- 
fore, in  the  first  bill,  which  relates  to  these  three  witnesses. 

The  second  bill  of  exception,  was  to  the  admission  of  evidence 
to  prove  the  defendant's  situation  in  point  of  property.    It  has  not 
been  denied,  that  it  has  been  the  practice  to  receive  this  kind  of 
evidence  in  actions  of  slander,  though  it  is  said,  that  there  is  no 
adjudication  to  be  found  in  the  books  of  reports,  where  there  has 
been  a  direct  decision  on  a  question  made.     It  is  enough  to  say, 
that  this  practice  has  continued  for  a  time,  beyond  which  the  me- 
mory of  man  runs  not  to  the  contrary.     This  constant  usage  proves 
the  law.     We  look  for  cases  on  disputed  points,  but  undisputed 
principles  may  be,  without  any  particular  precedent  to  be  found, 
or  a  direct  judicial  decision.     It  is  handed  down  as  the  law, — the 
principle  has  been  constantly  applied.     What  is  this  but  the  com- 
mon law?     No  man  can  tell  me  when,  or  name  the  case  in  which 
it  was  first  decided,  that  the  word  heirs,  in  a  deed,  was  necessary 
to  create  a  fee  simple  estate.     This  inquiry  into  the  condition  of 
the  defendant  has  constantly  been  made,  and  has  always  been  ap- 
plied to  those  cases  where  damages  are  designed,  not  only  as  a  sa- 
tisfaction for  the  injury,  but  as  a  terror  to  others,  and  as  a  proof  of 
the  detestation  of  juries.     In  cases  of  crim.  con.,  actions  for  de- 
bauching a  man's  daughter,  seduction  and  getting  with  child,  per 
quod  servitium  amisit,  actions  for  malicious  prosecution,  slander, 
and  other  actions  of  the  same  species,  where  the  damages  are  not 
matters  of  calculation  by  dollars  and  cents,  but  where  each  must 
depend  on  its  own  particular  circumstances  of  aggravation,  and 
the  condition  in  life  of  the  parties,  courts  (unless  the  damages  are 
outrageous,)  never  set  aside  the  verdict  on  account  of  the  damages, 
but  always  take  into  view  the  situation  of  the  parties  as  to  proper- 
ty; and  this  they  can  only  know  from  the  evidence.     The  condi- 
tion, and  even  the  sex  of  the  parties,  are  considered.     The  im- 
putation of  want  of  chastity  to  a  man,  is  actionable;  yet,  unless 
under  very  particular  circumstances,  only  nominal  damages  would 
be  given.     The  pecuniary  injury  might  be  as  great  to  him,  as  the 
same  imputation  would  be  to  a  female.  In  the  latter  case,  they  would 
always  bear  some  proportion  to  the  estate  of  the  slanderer,  and  the 
condition  in  life  of  the  party  slandered.     Pecuniary  loss  is  lost 
sight  of, — it  is  not  a  matter  of  calculation,  but  of  policy:  the  esti- 
mation of  the  value  of  character,  and  the  detestation  of  crime. 
The  counsel  has  selected  one  of  our  wealthiest  citizens  to  illus- 
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trale  his  position,  that  the  damages  should  be  equal  where  a  blow 
was  inflicted  by  him  on  a  man  of  his  own  standing  in  society,  and 
where  on  the  man  who  blacks  his  shoes;  and  that  there  should  be 
the  same  measure  of  damages,  where  a  slander  was  uttered  by  the 
shoe-black  against  a  fish-woman,  as  by  the  wealthiest  citizen  against 
the  most  respectable  female.  In  a  remarkable  case  of  malicious 
prosecution,  where  forty  thousand  pounds  were  given  in  damages, 
evidence  had  been  given  of  the  great  estate  of  the  defendant,  in  pos- 
session on  record,  of  more  than  fifty  judgments,  to  the  amount  of 
more  than  one  hundred  thousand  pounds,  and  in  the  actual  receipt  of 
three  thousand  pounds  per  annum.  The  court  refused  a  new  trial, 
because  the  defendant  was  well  able  to  sustain  the  verdict.  In  all 
trials  for  crim.  con.,  the  situation  and  condition  of  the  parties  are 
always  given  in  evidence.  With  us  these  actions  are  uncommon, 
because  the  crime  is  a  rare  one. 

The  matter  cannot  be  reasoned  on,  upon  the  doctrine  of  equality 
of  rank  and  condition:  the  law  does  not  so  reason  upon  it.  It  would 
be  destructive  of  the  best  interests  of  society  so  to  reason  upon  it. 
The  plaintiff,  in  this  action,  may  give  evidence  of  his  own  condi- 
tion in  life  to  aggravate  the  damages.  This  is  well  settled,  and  its 
reasons  ably  stated,  in  the  opinion  of  one  of  the  most  distinguished 
judges,  that  ever  graced  a  judicial  seat  in  any  county,  Chief  Justice 
PARSONS,  in  Learned  v.  Buffinglon,  3  Mass,  Rep.  548.  The 
same  reason  holds,  and  the  same  principle  obtains,  as  to  the  con- 
dition and  circumstances  of  the  defendant.  There  is  nothing  in 
opposition  to  this  to  be  found  in  any  elementary  treatise,  and  we 
are  not  to  be  guided  in  our  judgments  by  the  speculations  of  any 
writer,  however  respectable  he  may  be,  and  however  correct 
and  well  arranged  his  books  may  be,  as  a  mere  compilation.  The 
passage  referred  to  in  Starkie  is  itself  obscure.  While  he  ad- 
mits the  practice,  he  says,  "the  principle  is  not  very  obvious,  and. 
scarcely  can  be  warranted,  unless  the  situation  and  rank  of  the 
defendant  have  affected  the  question  of  prejudice  sustained  by  the 
plaintiff."  This  prejudice,  in  almost  every  case,  will  depend  on 
the  condition  in  society  of  the  slanderer.  But  actual  pecuniary 
prejudice  seldom  is  susceptible  of  proof  in  these  actions,  and  is  not 
the  only  standard  of  damages.  Pecuniary  loss  is  often  small, 
where  the  distress  and  misery  inflicted  by  the  slanderer  are  great. 
The  injury  is  not  capable  of  strict  pecuniary  admeasurement  in 
fact;  and  wherever  the  natural  consequence  of  the  words  is  a  da- 
mage, as  the  imputation  of  a  crime  of  moral  turpitude,  subjecting 
the  party  to  an  indictment,  or  to  an  infamous  punishment,  always 
is,  the  law  supposes  a  damage,  whereas,  in  other  cases,  the  party 
who  brings  an  action' for  words  must  show  the  damage  he  has  re- 
ceived from  some  specific  loss.  Damages  are  given  by  way  of  ex- 
ample. That  which  would  be  exemplary,  as  to  one,  would  not 
make  another  feel, — would  be  no  terror  to  him. 

Judgment  affirmed. 
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ROSS  and  others  against  M'JUNKIN  and  others. 

IN  ERROR. 

Although  the  assignment  of  an  insolvent  debtor  passes  the  legal  estate  in  hia 
lands,  yet  a  trust  results  by  operation  of  law,  which,  as  soon  as  the  debts  are  sa- 
tisfied entitles  him  to  the  possession  against  his  assignees,  el  a  multo  fortiori, 
against  a  stranger,  against  whom  he  may  maintain  an  ejectment  in  his  own  name ; 
and,  in  the  absence  of  proof  to  the  contrary,  this  court  will  intend  that  he  pro- 
duced satisfactory  evidence,  that  the  debts  were  paid ;  particularly,  after  a  lapse 
of  fourteen  years. 

Where  two  warrants  to  different  persons  are  surveyad  together,  and  a  general  di- 
agram of  surveys  returned,  without  a  division  line,  or  any  thing  to  designate 
each  tract,  the  grantees  are  not  tenants  in  common  of  the  whole.  Their  rights, 
as  between  themselves,  are  suspended,  until  the  subject  of  the  grant  to  each 
shall  be  specifically  designated  by  the  proper  officer,  or  by  themselves ;  and, 
when  that  is  done,  the  title  of  each  relates  to  the  commencement  of  the  grant, 
and  each  may  recover  for  himself. 

THIS  was  a  writ  of  error  to  the  Court  of  Common  Pleas  of  •Al- 
legheny, in  an  ejectment  brought  by  the  defendants  in  error,  Wil- 
liam M'Junkin  and  others,  against  the  plaintiffs  in  error,  Samuel 
Ross  and  others,  for  four  hundred  acres  of  land  in  Plumb  town- 
ship, bounded  by  lands  of  John  Brown  on  the  south,  the  heirs  of 
Hugh  Davison  on  the  east,  Michael  Coon  and  others  on  the  north, 
and  land  in  the  possession  of  James  O'Hara  on  the  west. 

The  facts  of  the  case,  so  far  as  they  could  be  collected  from  the 
record,  were  these: — 

On  the  second  of  December,  1772,  a  warrant  issued  to  John 
Menough  for  three  hundred  acres  of  land  on  the  head  of  Plumb 
creek,  including  an  improvement  made  by  William  Menough  in 
the  county  of  Bedford.  On  the  26th  of  May,  1773,  a  warrant 
issued  in  the  name  of  William  Menough,  for  two  hundred  acres 
of  land  on  the  head  waters  of  Turtle  creek,  joining  a  tract  of  land 
of  John  Menough,  including  an  improvement  in  Westmoreland, 
county.  On  the  1st  of  March  and  15th  of  June,  1773,  a  survey 
was  made  on  both  warrants  by  Robert  M'Crea,  in  one  undivided 
tract  of  five  hundred  and  ninety-nine  acres,  one  hundred  and  forty- 
five  perches,  which  was  returned  into  the  surveyor  general's  office 
on  the  26th  of  January,  1774.  It  was  proved,  by  the  deposition 
of  Robert  Johnson,  that  he  helped  William  Menough  to  make 
the  improvement,  and  that  both  the  brothers  told  him,  that  Wil- 
liam was  to  find  the  land,  and  John  to  pay  the  purchase  money, 
and  that  the  land  was  to  be  equally  divided  between  them.  On 
the  23d  of  August,  1783,  John  Menough  made  his  will,  which 
tvas  proved  in  Baltimore,  September  27th,  1783.  He  devised  to 
George  Henry  Blackheath  "two  hundred  acres  of  land,  for  which 
he  had  a  warrant,  expressing  three  hundred  acres  on  the  waters  of 
Plumb  run,  in  Westmoreland  county,  Pennsylvania.'1'  The  re- 
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siclue  of  his  estate,  real  and  personal,  including  one  hundred  acres 
of  the  above-mentioned  tract,  he  gave  to  his  brother,  William 
Menough.  On  the  28th  of  November,  1801,  George  Henry  Black- 
heath  made  a  conditional  sale  of  the  land  mentioned  in  the  will  to 
Samuel  Ross.  In  November,  1794,  John  Menough's  land  in 
Plumb  township  was  sold  for  taxes,  and  a  deed  made  to  William 
M'Junkin,  who  took  possession  of  the  south  tract  in  1796,  and 
made  improvements.  On  the  24th  of  July,  1795,  William 
Menough  made  his  will,  by  which  he  devised  his  plantation  in 
Plumb  township,  Allegheny  county,  warranted  in  the  name  of 
•  William  Menough,  to  his  wife  during  her  life,  for  herself  and 
her  three  daughters,  Mary,  Martha,  and  Elizabeth,  and  after  the 
death  of  his  wife  to  the  daughters  in  fee.  Elizabeth  died,  and 
Mary  and  Martha  married  M'Junkin  and  Davison,  the  plaintiffs. 
In  1798  the  widow  married  Samuel  Boss,  and  afterwards  died 
before  the  institution  of  this  suit.  On  the  9th  of  April,  1S08, 
Samuel,  William,  and  John  Menough,  sons  of  the  testator,  by 
deed  conveyed  to  Samuel  Ross  their  interest  in  the  one  hundred 
acres  devised  to  their  father  by  John  Menough,  their  uncle. 

It  further  appeared,  that  on  the  22d  of  August,   1782,  John 
Menough  conveyed  to  Philip  Ryan,  who,  on  the  8th  of  January, 

1800,  conveyed  to  John  Brown  the  warrant*  of  John  Menough, 
reciting  the  deed  of  Menough  to  him  of  the  22d  of  August,  1782. 
On  the  20th  of  January,  1800,  John  Brown  took  the  benefit  of 
the  insolvent  laws,  and  assigned  all  his  estate,  including  the  land 
in  dispute  in  this  suit,  to  David  M'Murtrie  and  Matt  hew  Simp- 
son, and  at  January  Term,  1803,  the  court  of  Huntingdon  coun- 
ty appointed  James  Hunter  and  Samuel  Marshall  trustees,  in 
the  room  of  those  who  were  first  appointed.     To  March  Term, 

1801,  John  Brown  brought  an  ejectment  in  Allegheny  county, 
against  M'Junkin  and  others,  for  the  lands  claimed  under  John 
Menough' *s  warrant.      This  action  was  discontinued  at  March 
Term,  1803.     On  the  5th  of  April,  1809,  John  Brown  entered  a 
caveat  against  the  warrants  of  William  and  John  Menough,  al- 
leging that  he  had  a  title  to  both  ;  and,  on  the  6th  of  October,  of 
the  same  year,  he  presented  a  petition  to  the  board  of  property, 
asking  a  re-survey,  according  to  the  description  and  proportion, 
and  separate  returns  on  each  warrant.     On  the  2d  of  January , 
1810,  the  board  of  property  decided  that  both  warrants  should 
have  an  equal  quantity,  and  that  the  county  surveyor  should  make 
and  return  a  new  survey.     This  survey  was  never  made.     The 
surveyor  proved,  that  if  the  order  had  been  executed,  it  would 
have  thrown  William  Menough's  warrant  upon  the  waters  of 
Turtle  creek,  and  John  Menough's,  where  Samuel  Ross  resides. 
To  November  Term,  1814,  an  ejectment  was  brought  by  John 
Brown  against  two  persons,  named  Metzgar  and  Porter,  for  four- 
hundred  acres  of  land  in  Plumb  township,  adjoining  lands  of  Wil- 
liam Martin,  Hugh  Davis,  and  Thomas  M'Elroy.    The  cause 
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was  tried  on  the  30th  of  October,  1821,  when  a  verdict  was  given 
for  the  plaintiff.  A  motion  for  a  new  trial  was  afterwards  made, 
which  was  overruled,  and  judgment  entered  on  the  verdict.  Upon 
this  judgment  a  writ  of  error  was  issued,  returnable  to  September 
Term,  1823,  and  the  Supreme  Court  affirmed  the  judgment. 

At  the  conclusion  of  the  trial,  the  following  propositions  were 
submitted  for  the  opinion  of  the  Court  of  Common  Pleas: — 

"  1.  Could  John  Brown,  after  his  discharge  under  the  insolvent 
debtors'  act,  in  January,  1800,  maintain  an  ejectment  in  his 
own  name  for  any  of  the  lands  mentioned  in  his  schedule? 

"2.  Could  John  Brown,  if  capable  of  sustaining  a  suit  for  the 
lands  he  assigned  under  the  act  of  insolvency,  recover  and  take  pos- 
session of  any  thing  but  that  covered  by  the  order  of  the  board  of 
property,  in  their  final  decree  of  the  2d  of  January,  1810? 

"  3.  Could  he  recover  any  greater  quantity  than  the  half  of  the 
two  surveys,  laid  out  as  specified  in  the  last  order  of  the  board  of 
property? 

"4.  Can  the  present  plaintiffs  recover  before  there  is  an  actual 
eviction  of  their  possession,  and  adverse  possession  taken,  and 
metes  and  bounds  settled  and  made  known? 

"5.  If  they  can  recover,  can  it  be  in  any  other  manner  than 
that  directed  by  the  board  of  property  in  1810?" 

The  President  of  the  court  delivered  to  the  jury  the  following 
charge,  the  whole  of  which  it  is  necessary  to  insert,  to  enable  the 
reader  to  understand  the  case. 

"This  case,  as  it  respects  many  matters  involved  in  it,  is  very 
obscure  and  difficult.  I  will  not  pretend  to  say,  that  I  under- 
stand it  perfectly,  in  all  its  ramifications.  One  thing,  however, 
I  see  plainly,  and  no  doubt  you  will  also.  The  heirs  of  William 
Menough  are  entitled  to  land  somewhere.  With  this  view,  it  is 
our  business  to  inquire  whether  the  plaintiffs,  who  represent  Wil- 
liam Menough,  have  sustained  their  right  to  the. land  in  posses- 
session  of  the  present  defendant.  If  they  have  not,  they  must 
fail  and  look  somewhere  else.  It  appears  that  John  Menough  ob- 
tained a  warrant  dated  the  2d  of  December,  1772,  and  a  warrant 
also  issued  to  William  Menough,  dated  the  26th  of  May,  1773. 
Upon  these  warrants  a  general  diagram  of  surveys  was  returned,  by 
which  it  appears  that  they  were  made  on  the  1st  of  March,  1773, 
and  the  15th  of  June,  1773,  and  contained  five  hundred  and  nine- 
ty-four acres  and  one  hundred  and  forty-five  perches,  with  allow- 
ance. There  is  little  doubt,  perhaps,  that  John  Menough' s  war- 
rant was  first  laid,  because  the  survey  of  the  1st  of  March,  1773, 
was  made  before  the  other  warrant  was  issued.  The  precise  lo- 
cality of  it,  in  relation  to  the  other  tract,  is  not  designated  by  the 
return.  This  has  led  to  all  the  difficulty.  The  whole  quantity 
was  held  in  undivided  possession  by  the  two  brothers,  until  the 
26th  of  August,  1782,  when  John  Menough  conveyed  by  deed  to 
Philip  Ryan.  The  defendants'  counsel  has  adverted  to  sundry 
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suspicious  circumstances  connected  with  this  deed,  and  appearing 
on  the  face  of  it,  as  he  says.  It  has,  however,  not  been  very  seri- 
ously impugned.  A  paper  so  old  must  necessarily,  if  not  well 
kept,  bear  some  of  the  obliterating  marks  of  time.  On  the  8th  of 
January,  1800,  Philip  Ryan  conveyed  to  John  Brown.  At  this 
period  then  how  stood  the  rights  of  the  parties?  William  Menough 
had  made  his  will  in  July,  1795,  devising  this  tract  of  land  to  his 
wife  during  her  life,  for  herself  and  three  daughters,  Mary,  Mar- 
tha,  and  Elizabeth;  and,  after  the  death  of  the  wife,  to  the  daugh- 
ters in  fee.  He  died  prior  to  October  10th,  1795,  and  subsequent- 
ly his  widow  intermarried  with  Samuel  Ross,  the  defendant.  Eli- 
zabeth died,  and  Mary  and  Martha  are  married  to  Davison  and 
M'Junkin,  the  plaintiffs.  John  Brown,  then,  if  the  deeds  were 
fair  and  valid,  had  lawfully  acquired  the  right  of  John  Menough, 
and  Ross,  (during  the  lifetime  of  his  wife,)  and  M'Junkin  and 
Davison,  by  marriage  with  Mary  and  Martha  Menough,  were 
entitled  to  the  remainder  of  the  tract  in  right  of  their  father,  Wil- 
liam Menough.  But  where  were  the  several  claims  to  be  located? 
If  there  is  any  evidence  to  satisfy  you  of  the  separate  locality  of 
their  tracts,  you  will  fix  them  accordingly.  An  old  diagram  has 
been  shown,  found  in  the  office  of  the  deputy  surveyor,  on  which 
the  name  of  John  Menough  is  marked  on  the  south  side  of  the 
survey.  How  it  came  there,  and  when,  does  not  very  certainly 
appear.  It  is  also  said,  that  a  division  was  made  between  the  two 
brothers.  The  evidence,  if  any,  on  this  point  is  more  by  inference 
and  argument  than  by  direct  proof.  But  if,  from  the  testimony, 
you  are  satisfied  that  there  was  such  a  division,  and  that  the  de- 
fendants are  in  possession  of  that  part  which  fell  to  the  share  of 
William  Menough,  there  is  an  end  of  the  controversy,  and  the 
plaintiffs  ought  to  recover.  It  seems,  however,  that  in  1809,  John 
Brown  was  not  aware  of  any  such  arrangement,  for  he  applied  to 
the  board  of  property  to  have  an  adjustment  of  his  claim.  An  or- 
der was  made  to  divide  the  general  survey  in  a  particular  manner, 
setting  off  the  shares  in  severally.  This  was  done,  ami  John 
Brown  was  alloxved  four  hundred  and  fifty-one  acres  and  eighty- 
four  perches  on  John  Menough1  s  warrant;  and  the  heirs  of  Wil- 
liam Menough  had  three  hundred  and  one  acres  and  forty-three 
perches  left  to  them.  This  not  being  satisfactory,  in  consequence 
of  a  mistake  of  the  surveyor,  as  is  alleged,  a  new  order  was  made 
on  the  2d  of  January,  1810,  which  was  never  executed.  John 
Brown,  disregarding  the  proceedings  of  the  board,  made  at  his 
own  request,  brought  an  ejectment  to  recover  John  Menoughys 
tract,  and,  upon  a  full  trial,  had  a  verdict  and  judgment  in  his  fa- 
vour. Under  it  he  has  obtained  the  possession  of  his  whole  claim. 
If,  then,  John  Brown  has  lawfully  asserted  his  title,  under  John 
Menough,  for  part  of  this  general  survey,  to  whom  does  the  re- 
mainder belong?  The  widow  of  William  Menough,  to  whom 
Ross  was  married,  died  before  the  beginning  of  this  suit,  and  any 
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right  which  he  had  to  the  possession  through  her,  has  been  con- 
sequently extinguished.  The  whole  title,  then,  under  William 
Menough's  warrant,  is  vested  in  M'Junkin  and  Damson,  who 
married  his  daughters,  to  whom  he  had  devised  it.  If  John  Brown 
has  got  John  Menough' s  share,  the  plaintiffs  are  entitled  to  the  re- 
mainder. This  seems  very  clear.  But  it  is  said,  Brown's  recovery 
is  unlawful,  for  several  reasons: — 

"  1.  It  is  contended,  that  he  was  incapable  of  sustaining  a  suit 
for  the  land,  because  he  had  assigned  it  to  trustees  under  the  act 
of  insolvency  in  January,  1SOO.  To  this  objection,  we  need  only 
say,  that  it  appears  to  have  been  made  a  point  at  the  former  trial, 
and  an  exception  taken  in  error  before  the  Supreme  Court.  There 
has  been  an  adjudication,  by  the  highest  tribunal,  in  this  very  case, 
and  we  are  not  disposed  to  disturb  it.  But, — 

"2.  It  is  said,  that  if  he  was  capable  of  sustaining  a  suit,  he 
could  only  recover  according  to  the  designation  made  under  the 
order  of  the  board  of  property.  On  this  point,  we  say  that  the 
parties  were  not  concluded  by  their  proceedings;  and  Brown  hav- 
ing appealed  to  his  remedy  in  a  court  of  law,  had  a  right  to  recover 
according  to  the  judgment  of  the  court,  and  such  quantity  as  that 
decision  would  allow  him  to  have: — this  also  answers  the  third 
question. 

"4.  To  the  fourth  we  answer,  that  John  Brown  having  reco- 
vered by  the  judgment  of  a  court  of  law  the  quantity  of  land  to 
xvhich  he  was  entitled  under  John  Menough's  warrant,  the  plain- 
tiffs have  an  undoubted  right  to  the  balance.  The  adjustment  of 
metes  and  bounds  between  the  several  parties,  is  a  matter  that 
does  not  concern  Ross,  who  is  there  without  right.  It  is  an  affair 
entirely  between  the  plaintiffs  and  Brown.  If  they  have  desig- 
nated and  ascertained  his  quantum  under  the  recovery,  they  have 
a  right  to  oust  Ross  from  the  remainder.  He  is  not,  however, 
preclud6d,  if  he  thinks  he  has  a  better  right  than  Brown,  from, 
bringing  his  ejectment  and  obtaining  the  land.  It  seems  than  John 
Menough  made  a  will  shortly  before  he  died,  and  subsequent  to 
his  deed  to  Ryan,  in  which  he  devised  two  hundred  acres  of  this 
land  to  one  Blackheath,  and  one  hundred  acres  to  the  sons  of  Wil- 
liam Menough,  who  conveyed  to  Ross.  If  he  can  overturn  the 
deed  to  Ryan,  and  establish  this  will,  he  may  yet  obtain  the  land 
from  Brown;  but  with  this  the  plaintiffs  have  nothing  to  do. 

"5.  To  the  remaining  question  we  answer,  that  the  plaintiffs 
are  not  to  be  governed  in  their  recovery  by  the  proceedings  of 
the  board  of  property.  They  are  entitled  to  the  whole  interest 
under  William  Menough's  warrant,  which  includes  all  the  land 
contained  in  the  general  survey,  after  satisfying  Brown's  claim, 
which  has  been  done." 

To  this  charge  the  counsel  of  the  defendants  excepted,  and,  on 
the  return  of  the  record  to  this  court,  assigned  errors  as  follows: 

"  1.  That  the  Court  of  Common  Pleas  did  direct  the  jury,  and 
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decide  that  John  Brown,  an  insolvent  debtor,  discharged  under 
the  insolvent  debtors'  act  of  the  20th  of  January,  1800,  could 
afterwards  maintain. and  recover  in  ejectment,  a  tract  of  land  men- 
tioned in  his  schedule,  and  assigned  by  him  to  his  assignees. 

"  2.  That  the  same  court  did  direct  the  jury,  that  John  Brown, 
who  had  instituted  proceedings  by  his  caveat  and  petition  to  the 
Board  of  Property,  could  recover  other  and  different  lands  from 
those  allotted  to  him  in  the  order  of  the  said  board,  and  that  he 
might  recover  in  severally. 

"  3.  That  the  same  court  did  direct  the  jury,  and  decide  that 
the  plaintiffs  below  might  recover  in  this  action  without  an  actual 
eviction  from  their  possession  by  Brown,  and  before  Brown's 
claim  was  laid  off  by  metes  and  bounds,  or  otherwise. 

"4.  That  the  same  court  did  direct  the  jury,  and  decide  that 
the  plaintiffs  below  might  recover  the  lands  in  controversy  from 
the  defendants  below,  without  regard  or  reference  to  the  orders  of 
the  Board  of  Property,  as  specified  in  their  last  order  of  the  2d  of 
January,  1810,  which  never  was  executed,  and  that  Brown's  re- 
covery, being  in  severally,  entitled  the  plaintiffs  below  to  the  whole 
residue." 

Ross,  for  the  plaintiffs  in  error. 

Baldwin,  for  the  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  J.  Had  the;  record  of  the  recovery  by  Brown  been  of- 
fered as  evidence  of  his  title,  an  objection  to  its  competency  would 
have  raised  a  point  of  some  difficulty.  It,  however,  was  admitted 
without  objection,  and,  we  must  inlend,  in  that  view  in  which  alone 
it  would  be  clearly  competent — to  show  \\-\vfact  of  a  recovery  by 
which  Brown,  claiming  the  title  of  John  Menough,  had  elected 
to  locate  his  warrant  on  the  land  recovered;  of  the  value  of  which 
to  the  plaintiffs'  case,  I  shall  have  occasion  to  speak  again.  In  this 
view  of  the  case,  Brown's  right  to  recover  was  altogether  imma- 
terial; but  there  was,  in  fact,  no  decisive  objection  to  his  title. 
Although  the  assignment  of  an  insolvent  debtor  passes  the  legal 
estate  in  his  land,  yet  a  trust  results  by  operation  of  law,  which, 
as  soon  as  the  debts  are  satisfied,  entitles  him  to  the  possession 
even  against  the  assignees,  et  a  multo  fortiori  against  a  stranger; 
and  how  can  we  say  that  Brown  did  not  produce  satisfactory  evi- 
dence that  the  debts  were  paid?  A  lapse  of  fourteen  years  had  in- 
tervened; constituting  two  thirds  of  a  period  sufficient  of  itself  to 
raise  a  legal  presumption  of  the  fact.  In  the  absence  of  proof  to 
the  contrary,  all  necessary  intendments  are  to  be  made  in  favour 
of  judicial  proceedings.  But  it  is  sufficient  that  his  right  to  recover 
adversely  to  the  title  of  William  Menough,  was  not  involved  in 
the  issue;  and  this  disposes  of  the  assignment  of  the  first  two  er- 
rors, which  depend  on  the  same  principle. 

The  two  points  which  remain,  are  also  alike  in  principle.     The 
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warrants  of  John  and  William  Menough,  having  been  surveyed 
together,  a  general  diagram  of  survey  was  returned,  which  con- 
tained no  division  line,  nor  any  thing  to  distinguish  the  one  tract 
from  the  other.  On  the  petition  of  Brown,  who  claimed  the  war- 
rant of  John^  the  Board  of  Property  ordered  the  proper  surveyor 
to  return  a  new  survey,  in  which  the  tract  of  each  should  be  de- 
signated. This  order  was  never  executed,  but  Brown  recovered 
a  particular  part  of  the  general  survey,  in  an  ejectment  against  two 
persons,  who  were  respectively  the  tenants  of  the  parties  to  the 
present  suit;  and  it  is  contended,  that  the  plaintiffs  cannot  recover, 
without  showing  that  they  were  actually  dispossessed  of  the  part 
recovered  by  Brown;  or  without  regard  to  the  order  of  the  Board 
of  Property. 

The  nature  of  the  interest,  which  the  original  owners  of  the 
warrants  held  under  their  joint  survey,  will  go  far  to  settle  the 
rights  of  the  parties  before  us.  They  were  grantees  from  the  state, 
not  of  an  undivided  interest  in  the  whole,  but  of  separate  and  dis- 
tinct parts  of  the  whole;  consequently,  they  were  not  tenants  in 
common.  The  grant  to  the  one,  would  not  have  entitled  him  to 
possession  in  common  of  the  whole;  nor,  if  one  had  been  disseised, 
could  he  have  recovered  an  undivided  portion  from  the  other. 
The  truth  is,  the  survey  was  imperfect;  and,  although  a  valid  ap- 
propriation of  the  land,  as  to  strangers,  it  left  their  rights,  as  be- 
tween themselves,  suspended,  till  the  subject  of  the  grant  to  each 
should  be  specifically  designated  by  the  proper  officer  or  by  them- 
selves. It  has  been  held,  that  any  number  of  warrants  may  be 
surveyed  together  by  a  common  outline,  so  as  to  prevent  a  valid 
appropriation  of  any  part  of  the  land  included,  to  subsequent  war- 
rants; and,  it  being  a  matter  between  the  warrantees  themselves, 
I  can  see  no  difference,  whether  the  interior  lines  be  laid  down  by 
protraction  or  not.  But  the  separate  owners  of  warrants  thus  laid, 
would  certainly  not  have  an  interest  in  common  in  the  land  in- 
cluded in  the  general  survey.  Tenants  in  common,  although  their 
estates  be  several,  have  each  an  undivided  interest  in  the  whole; 
but  it  can  with  no  propriety  be  said  that  each  has  an  interest  in 
the  whole  under  the  grant  of  a  part.  They  could  not  join  in  tres- 
pass quare  clausum  fregit;  but  having  supplied  the  deficiency  in 
the  original  survey,  by  designating  respectively  the  object  of  each 
grant,  the  title  would  relate  to  the  commencement  of  the  grant,  as 
in  ordinary  cases,  and  then  each  might  recover  for  himself.  A 
writ  of  partition  between  John  and  William  Menough,  therefore, 
would  not  have  lain;  but  their  interests  were  separable  by  any  act 
in  pain.  They  were  certainly  competent  to  exercise  as  much 
power  over  the  subject  matter,  as  the  surveyor,  who  was  their 
agent,  and  who  might  have  allotted  to  each  his  part  by  protracting 
a  division  line,  or  even  by  writing  their  names  upon  different  ends 
of  the  parallelogram  formed  by  the  lines  of  the  draught.  Now, 
the  correctness  of  the  charge,  that  the  plaintiffs  might  recover 
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without  proof  that  they  had  been  dispossessed  by  Brown,  or  with- 
out regard  to  the  order  of  the  Board  of  Property,  depends  on  the 
nature  and  sufficiency  of  the  evidence  of  designation  by  the  acts 
of  the  parties,  or  those  who  represent  them;  a  matter  concerning 
which  it  is  impossible  to  form  an  opinion,  as  the  evidence  does 
not  all  appear  on  the  record;  but  being  in  any  event  a  matter  for 
the  decision  of  the  jury,  it  cannot  be  made  the  subject  of  error. 
But  enough  appears  on  the  record  to  support  the  opinion  of  the 
court  in  point  of  fact.  Brown,  who  stands  in  the  place  of  John 
Menough,  elected  a  particular  part  of  the  survey  when  he  brought 
an  ejectment  for  it,  and  this  election  is  ratified  on  the  part  of  the 
plaintiffs  by  the  present  ejectment  for  the  residue.  After  this, 
does  it  lie  in  the  mouth  of  a  stranger  and  a  wrong-doer,  to  say 
that  the  parties  have  not  separated  their  interests?  All  the  objec- 
tions to  the  plaintiffs'  title  are  merely  technical,  and  certainly  not 
entitled  to  peculiar  favour;  and  we  are  well  content  in  pronouncing 
that  they  have  not  been  maintained. 

Judgment  affirmed. 
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VICEROY  against  SKELLEY  and  another. 

IN  ERROR. 

A  paper,  containing1  the  draught  of  a  survey,  and  a  copy  of  field  notes,  endorsed, 
"  Fees  paid  T.  V."  and  "  sent  to  Mr.  O' K.,  deputy  surveyor  of  Cambria  comity, 
Dec.  8, 1807 — J.A.,  D.  S.  B.  C."\vhich  /.  P.,  the  deputy  surveyor  of  Cambria  coun- 
ty, proved  had  been  returned  to  him  by  W.  CfK.,  the  former  deputy  surveyor 
of  the  said  county ;  that  the  words  "fees  paid,"  appeared  to  him  to  be  the  hand- 
writing of  G.  IV.,  formerly  deputy  surveyor  of  Bedford  county,  but  the  witness 
never  saw  him  write,  and  knew  his  handwriting  only  by  comparison,  and  that 
the  rest  of  the  indorsement  was  in  the  handwriting  of  J.  Jl.,  formerly  deputy 
surveyor  of  Bedford  comity,  who  certified  that  he  sent  it  to  6'AI,  but  did  not 
say  where  lie  found  it,  or  that  it  had  ever  been  in  the  office  of  the  deputy  sur- 
veyor of  Bedford  county,  is  not  evidence. 

If  notice  be  given  that  a  deposition  will  be  taken  at  a  certain  house  in  the  town- 
ship of  JV.,  in  the  county  of  B.,  and  nothing  more  appears  than  that  it  was  taken 
in  the  county  of  B.,  it  cannot  be  read  in  evidence,  unless  the  adverse  party  at- 
tended ;  which  cures  the  defect. 

A  connected  draught  of  eleven  tracts  of  land,  which  came  from  the  office  of  the 
surveyor  general,  by  whom  it  was  certified,  that  "  it  was  a  connected  draught 
of  eleven  tracts  of  land,  situate  on  the  waters  of  Otter  creek,  and  surveyed  on 
warrants  granted  to  the  persons  whose  names  are  written  on  the  plots  respec- 
tively, all  dated  the  23d  of  Jvly,  1773,  except  that  to  R.  I.,  which  is  dated  the 
22d  of  July,  1794,"  is  not  evidence  to  make  title  to  the  land  in  dispute;  but  it  is 
evidence  to  show  that  the  survey,  under  which  the  plaintiff  claimed,  did  not 
interfere  with  others. 

In  the  following  instructions  to  the  jury,  held,  that  there  was  not  error,  viz.  "  If 
the  warrant  on  which  the  plaintiff's  survey  was  executed,  was  vague  and  inde- 
scriptive,  it  ought  to  Lave  been  returned  in  a  reasonable  time,  or  a  sufficient 
reason  given  for  the  delay.  Here  is  a  survey  on  a  loose  warrant,  not  returned 
by  the  officer  to  whom  it  was  directed,  but,  nearly  ten  years  afterwards,  certified 
by  his  successor,  on  the  representation  of  the  plaintiff  himself,  that  there  were 
no  interfering  claims,  although,  from  his  letter  to  Dr.  Smith,  he  knew  there 
were,  and  also  knew  that  the  land  was  settled  upon  by  the  present  defendant. 
It  appears,  further,  that  he  had  relinquished  his  claim  under  the  survey,  to  Dr. 
Smith,  and  had  declared  to  others  he  had  no  claim  to  any  land  on  that  side  of 
the  creek  where  that  survey  lies.  If  you  believe  all  this,  the  survey  ought  not 
to  attach,  until  actual  return  into  the  office ;  and,  in  that  case,  it  gives  no  right 
to  the  land  in  question,  if,  as  is  the  undisputed  fact,  the  defendants  had,  six  or 
seven  years  before  the  return  and  acceptance  of  the  plaintiff's  survey,  entered 
upon  the  land  as  vacant,  and,  by  actual  residence  and  substantial  improvements, 
acquired  an  equitable^title." 

After  a  warrant  has  been  executed,  but  before  a  return,  a  new  survey  may  be  made 
on  vacant  lands,  without  a  new  authority ;  provided  the  warrantee  agrees  to  ac- 
cept it,  and  it  does  not  interfere  with  the  intervening  rights  of  third  persons. 
Upon  the  following  proposition,  viz.  "  The  survey  of  //.  It.,  if  a  shifted  survey,  is 
to  be  considered  as  subsequent  to  the  survey  of  R.  /.,  not  being  returned  before 
the  bona  Jide  survey  of  the  plaintiff,"  the  court  below  charged,  «'  The  survey  on 
Jf.  R's.  warrant,  if  a  shifted  warrant,(but  of  which  there  is  no  satisfactory  evidence) 
would  give  no  title  until  actual  return.  But  whether  the  plaintiff's  warrant  be, 
what  the  question  presupposes,  a  bona  Jide  one,  and  prosecuted  with  due  dili- 
gence, is  submitted  to  the  jury  on  the  evidence  before  them."  Held,  that  in  this 
charge  there  was  no  error. 

WRIT  of  error  to  Cambria  county. 
Boss,  for  the  plaintiff  in  error. 
Alexander,  for  the  defendants  in  error. 
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The  opinion  of  the  court  was  delivered  by 
TILGHMAN,  C.  J.  This  was  an  action  of  ejectment  for  a  tract  of 
land  in  Cambria  county,  containing  four  hundred  acres,  brought 
by  the  plaintiff  in  error  against  the  defendants  in  error,  in  the 
Court  of  Common  Pleas.  The  defendants  obtained  a  verdict  and 
judgment,  but  three  exceptions  to  evidence,  and  seven  to  the  charge 
of  the  court  were  taken  by  the  counsel  for  the  plaintiff. 

The  plaintiff  claimed  under  a  warrant  to  Robert  Irwin,  dated 
January  22, 1794,  and  a  survey  on  the  same  on  the  24th  of  May, 
1794;  and,  having  giren  the  said  warrant  and  survey  in  evidence, 
he  offered  a  paper  which  he  supposed  to  be  official.     This  paper 
contained  a  draught  of  the  survey  and  a  copy  of  the  field  notes, 
and  there  were  two  indorsements  on  it.     One  of  the  indorsements 
was,  "Fees  paid  T.  V.;"  the  other,  "sent  to  M\\OKeiffe,  deputy 
surveyor  of  Cambria  county,  December  Sth,  1807:"  (signed)  J. 
Anderson,  D.  «y.,  B.  C."     It  was  proved,  by  the  oath  of  Isaac 
Proctor,  deputy  surveyor  of  Cambria  county,  that  the  paper  was 
returned  to  him  by  William  O'Keiffe,  formerly  deputy  surveyor 
of  the  said  county,  and  that  the  words,  "Fees paid,"  appeared  to 
the  said  Proctor,  to  be  the  hand  writing  of  George  Woods,  formerly 
surveyor  of  Bedford  county,  but  the  witness  had  never  seen  him 
write,  and  knew  his  handwriting  only  by  comparison.     Proctor 
proved,  that  the  rest  of  the  indorsement  was  in  the  handwriting 
of  Doctor  John  Anderson,  formerly  deputy  surveyor  of  Bedford 
county.     This  paper  was  objected  to  by  the  defendants'  counsel, 
and  rejected  by  the  court,  whereupon  the  counsel  for  the  plaintiff 
excepted  to  their  opinion.     This  paper  was  liable  to  various  ob- 
jections.    There  was  no  certainty  of  its  being  an  official  paper. 
Doctor  Anderson  certified  that  he  sent  it  to  O'Keiffe,  but  he  did 
not  say  where  he  found  it,  or  that  it  had  ever  been  in  the  office  of 
the  deputy  surveyor  of  Bedford  county.     He  should  have  been 
examined  on  oath,  and  then  the  defendants  would  have  had  an 
opportunity  of  cross-examining  him.     The  handwriting  of  George 
Woods  was  not  well  proved.     Comparison  of  hands  alone  is  not 
evidence,  except  in  case  of  public  officers,  who  have  been  so  long 
dead  that  better  proof  could  not  be  expected.     But  there  must  be 
living  persons  capable 'of  proving  the  handwriting  of  Mr.  Woods, 
I  am  of  opinion,  therefore,  that  the  court  was  right  in  rejecting 
the  evidence. 

The  second  exception  was  to  the  rejection  of  the  deposition  of 
William  Clark,  offered  in  evidence  by  the  plaintiff.  To  this  evi- 
dence the  counsel  for  the  defendants  made  several  objections. 
First,  that  it  did  not  appear  that  notice  of  the  taking  of  the  depo- 
sition was  served  on  all  the  defendants.  This  objection  might  be 
got  over.  John  M'Donald,  who  proved  the  service,  swore,  that 
he  served  copies  of  the  notice,  which  may  be  intended,  that  he 
served  a  copy  on  each  defendant.  The  service  was  proved  by  the 
affidavit  of  M'Donald,  and  if  all  the  notices  were  really  not  served, 


374  SUPREME  COURT  [Pittsburg, 

( Vickroy  v.  Skelley  and  another. ) 

the  defendants  might  have  brought  the  witness  into  court,  and  ex- 
amined him.  But  there  were  other,  and  fatal  objections  to  this 
deposition.  The  notice  was,  that  it  would  be  taken  "at  the  house 
of  William  Clark,  in  the  county  of  Bedford,  and  township  of 
Napier."  Now,  it  did  not  appear  that  it  was  taken  at  the  house 
of  William  Clark,  by  the  certificate  of  the  justice  before  whom 
it  was  taken,  or  by  parol  evidence;  either  of  which  would  have 
been  sufficient.  The  justice  certifies,  that  it  was  sworn  and  sub- 
scribed by  the  witness,  before  him,  on  the  28th  day  of  June,  1821. 
But  where  the  deposition  was  taken  does  not  appear,  except  that  it 
was  in  Bedford  county,  which  may  be  inferred  from  the  words, 
"Bedford  county,  ss.,"  at  the  head  of  it.  This  point  was  ex- 
pressly decided,  in  Selin  v.  Snyder,  1  Serg.  4'  Rawle,  166. 
There  the  notice  was,  that  depositions  would  betaken  "at  the 
house  of  t/Sdam  Weaver,  inn-keeper,  in  the  borough  of  Lancas- 
ter." Depositions  were  taken  before  a  justice  of  the  peace  of 
Lancaster  county  on  the  day  appointed,  but  it  did  not  appear 
where  they  were  taken,  except  in  the  county  of  Lancaster.  It 
was  held  by  this  court,  that  the  depositions  so  taken,  were  not 
evidence;  that  it  was  incumbent  on  the  party  who  offers  a  deposi- 
tion, to  prove  that  it  was  taken  according  to  the  notice,  unless  the 
adverse  party  attended,  in  which  case  the  defect  would  be  cured; 
that  the  defendants  might  have  proved,  by  parol  evidence,  that 
the  depositions  were  taken  according  to  the  form  of  the  notice, 
though  not  so  certified  by  the  magistrate.  But  no  such  proof  hav- 
ing been  given,  it  did  not  appear  that  the  deposition  was  taken  at 
the  house  of  Jldam  Weaver,  and  therefore  it  was  not  evidence. 
That  case  is  not  to  be  distinguished  from  the  one  now  before  us. 
The  deposition  of  William  Clark,  therefore,  was  properly  re- 
jected. 

Another  deposition  of  Clark's  was  also  offered  in  evidence, 
which  was  taken  at  a  former  trial.  There  was  no  error  in  reject- 
ing this,  because  the  parties  were  not  the  same  as  in  this  cause; 
nor  did  it  appear  that  Clark  was  not  living,  and  within  the  juris- 
diction of  the  court.  Indeed  there  was  no  doubt  that  he  was  living, 
and  within  its  jurisdiction. 

The  third  exception  was  to  the  rejection 'of  a  connected  draught 
of  eleven  tracts  of  land,  offered  in  evidence  by  the  plaintiff.  This 
draught  came  from  the  office  of  the  surveyor  general,  by  whom 
it  was  certified,  "that  it  was  a  connected  draught  of  eleven  tracts 
of  land  situate  on  the  waters  of  Otter  creek,  or  little  Conemaugh, 
in  the  county  of  Bedford,  surveyed  on  the  warrants  granted  to  the 
persons  whose  names  are  written  on  the  plots  respectively,  all  dated 
the  23d  of  July,  1773,  except  that  to  Robert  Irwin,  which  is  dated 
the  22d  of  July,  1794."  Such  a  draught  would  not  have  been  evi- 
dence to  make  title  to  the  land  in  dispute.  In  order  to  make  title, 
the  return  of  survey  should  be  produced,  as  well  as  the  authority 
under  which  it  was  made.  But  where  the  object  is  only  illustra- 
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tiony  as  in  the  present  case,  to  show  that  Robert  Irwirfs  survey  did 
not  interfere  with  the  others,  it  has  been  usual  to  admit  this  kind 
of  evidence.    It  is  very  convenient,  saves  considerable  expense  in 
obtaining  a  copy  of  each  survey,  and  is  attended  with  no  danger. 
It  is  true  that  this  is  not  a  certified  copy  of  any  draught  of  record  in 
the  office  of  the  surveyor  general,  and  it  was  objected,  that  to  ad- 
mit it  in  evidence  would  be  contrary  to  the  act  of  the  31st  of 
March,  1823,  (Purd.  Dig,  258,  Pamph.  233,)  by  which  "  copies 
of  all  records,  documents,  and  papers,  in  the  office  of  the  secretary 
of  the  commonwealth,  secretary  of  the  land  office,  surveyor  gene- 
ral, auditor  general,  and  state  treasurer,  when  duly  certified  by 
the  officers  of  the  said  office  respectively,  shall  be  received  in  evi- 
dence in  the  several  courts  in  this  commonwealth,  in  all  cases 
where  the  original  documents  and  papers  would  be  admitted  in 
evidence."     But  it  is  certain,  that  this  act,  so  far  as  concerned 
the  office  of  the  surveyor  general  and  secretary  of  the  land  office, 
was  but  affirmative,  because  certified  copies  of  the  papers  in  those 
offices,  had  always  been  admitted  in  evidence  before.     It  has  been 
several  times  held  by  this  court,  that  a  certificate  from  one  of  those 
officers,  that  a  certain  paper,  for  example  a  return  of  survey,  zvas 
not  in  his  office,  might  be  received  in  evidence.     This  practice 
had  been  established  before  I  came  on  the  bench,  and  therefore  I 
yielded  to  it,  though  not  strictly'reconcilable  with  principle.     It 
must  be  granted,  too,  that  a  connected  draught,  certified  by  the 
surveyor  general,  is  not  the  best  evidence  the  nature  of  the  case 
admits  of,  because  you  might  produce  certified  copies  of  each  sur- 
vey, and  the  warrant  under  which  it  was  made.     But  we  know, 
that,  to  avoid  inconvenience,  the  rule  which  requires  the  best  evi- 
dence, has  been  often  relaxed.     We  are  in  the  constant  practice 
of  receiving  as  evidence,  papers  which  require  the  certificate  of  a. 
judge,  or  justice  of  the  peace,  with  no  other  proof  of  the  person's 
being  a  judge  or  justice  than  his  own  assertion.     Yet  his  commis- 
sion, or  a  certified  copy  of  it,  if  recorded,  would  be  better  evidence. 
I  am  aware  of  a  decision  of  the  Circuit  Court  of  the  United  Slates, 
in  the  case  of  Griffith' 's  Lessee  v.  Tunckhouser,  (1  Peters,  421,) 
that  a  connected  plot  of  different  tracts  made  out  and  put  together 
in  the  land  office,  was  not  evidence,  because  it  did  not  profess  to 
be  a  copy  of  any  plot  on  record  in  the  office.     My  great  respect 
for  that  court  raised  the  only  difficulty  I  have  felt  on  this  ques- 
tion.    I  should  be  disposed  to  follow  its  precedent,  were  it  not  that 
I  am  satisfied  it  is  contrary  to  the  practice  which  has  prevailed  in 
our  courts,  and  that  practice,  sanctioned  too,  as  it  seems,  by  the 
opinion  of  the  legislature.     For  in  the  fee  bill  of  the  28th  of 
March,  1814,  (Purd.  Dig.  280,  6  Sm.  L.  228,)  a  fee  is  allowed  to 
the  surveyor  general  "for  connecting  separate  draughts  into  one 
general  draught;  for  each  separate  draught  therein — twenty-five 
cents;"  and  another  fee  of  twenty-five  cents,  "for  certifying  and 
affixing  the  seal  of  office  to  the  same."    I  cannot  help  supposing 
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that  these  fees  were  given,  because  it  was  known  that  such  draughts 
were  often  wanted,  to  be  given  in  evidence  in  courts  of  justice. 
The  expense  of  a  certified  copy  of  each  separate  survey,  and  the 
warrant  or  application  under  which  it  issued,  would,  in  many  cases, 
be  very  considerable;  and  there  is  little  danger  of  the  officer's  cer- 
tifying a  falsehood,  in  which  he  would  be  open  to  detection  from 
his  own  records.  I  am  therefore  of  opinion,  that  there  was  error 
in  rejecting  the  evidence. 

The  remaining  exceptions  are  to  the  charge  of  the  court;  and, 
to  judge  of  them,  we  must  keep  in  view  some  of  the  principal 
features  of  the  evidence.  Robert  Irwin's  warrant,  under  which 
the  plaintiff  made  title,  dated  the  22d  of  January,  1794,  was  for 
four  hundred  acres,  "in  the  forks  of  the  north  and  south  fork  of 
little  Concmaugh,  in  the  township  of  Quenaboring,  Bedford 
county."  The  survey  on  this  warrant  was  made  on  the  24th  of 
May,  1794,  and  a  copy  thereof  certified  on  the  4th  of  February, 
1804,  by  the  then  deputy  surveyor,  and  addressed  to  the  then  sur- 
veyor general,  by  whom  it  was  accepted.  The  defendants  claimed 
under  an  improvement  commenced  in  the  year  1797,  or  1798. 
The  defendants  also  gave  in  evidence  two  warrants,  one  in  the 
name  of  Hugh  Rogers,  the  other  of  Randal  Minister,  dated 
in  the  year  1773,  on  which  surveys  were  made  in  1784;  and  after 
showing  other  warrants  and  surveys  adjoining  the  former,  they 
endeavoured  to  prove  that  these  two  surveys  comprehended  great 
part  of  the  land  claimed  by  the  plaintiff.  They  gave  in  evidence, 
too,  the  copy  of  a  letter  from  the  plaintiff  to  Dr.  iVilliam  Smith, 
deceased;  and  parol  evidence  was  given  by  both  parties  in  support 
of  these  pretensions. 

The  President  of  the  Court  of  Common  Pleas  charged  the  jury 
.to  the  following  effect: — "  If  the  warrant  on  which  the  plaintiff's 
survey  was  executed  was  vague  and  indescriptive,  it  ought  to  have 
been  returned  in  a  reasonable  time,  or  a  sufficient  reason  given  for 
the  delay.  Here  is  a  survey  on  a  loose  warrant,  not  returned  by 
the  officer  to  whom  it  was  directed,  but,  nearly  ten  years  after- 
wards, certified  by  his  successor,  on  the  representation  of  the  plain- 
tiff himself,  that  there  were  no  interfering  claims;  although,  from 
his  letter  to  Dr.  Smith,  he  knew  there  were,  and  also  knew  that 
the  land  was  settled  upon  by  the  present  defendants.  It  appears 
further,  that  he  had  relinquished  his  claim  under  the  survey  to  Dr. 
Smith,  and  had  declared  to  others,  he  had  no  claim  to  any  land 
on  that  side  of  the  creek  where  that  survey  lies.  If  you  believe 
all  this,  the  survey  ought  not  to  attach,  until  actual  return  into  the 
office;  and,  in  that  case,  it  gives  no  right  to  the  land  in  question, 
if,  as  is  the  undisputed  fact,  the  defendants  had  six  or  seven  years 
before  the  return  and  acceptance  of  the  plaintiff's  survey,  entered 
upon  the  land  as  vacant,  and,  by  actual  residence  and  substantial 
improvements,  acquired  an  equitable  title." 

I  perceive  no  error  in  this  direction,    The  law,  with  respect  to 
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warrants  of  vague  description,  was  accurately  laid  down;  although, 
in  speaking  of  laches  in  returning  a  survey,  it  would  have  been 
better  if  the  jury  had  been  told,  that  the  owner  of  the  warrant  is 
not  to  be  prejudiced  by  the  neglect  of  the  deputy  surveyor,  leav- 
ing it  to  them  to  decide  whose  the  neglect  was.  It  was  left  to  the 
jury;  for  the  judge,  in  the  conclusion  of  his  charge  told  them, 
"that  if  they  believed  the  evidence  adduced  for  the  defendants, 
and  were  satisfied  that  the  plaintiff  had  unreasonably  delayed  hav- 
ing his  survey  returned,  the  verdict  should  be  for  the  defendants." 

The  plaintiff's  counsel  complained  particularly  of  that  part  of 
the  charge  in  which  the  jury  were  told,  "that  the  plaintiff  had  re- 
linquished his  claim  to  Dr.  William  Smith."  That  was  a  matter 
of  fact,  of  which  the  jury  would  judge  from  the  evidence,  and,  if 
the  judge  was  mistaken  in  his  opinion  on  that  point,  they  were 
not  bound  by  it,  but  might  correct  him.  Indeed  the  judge  did 
directly  afterwards  submit  this,  among  other  facts,  to  the  jury.  It 
was  not  an  error  in  law,  and  so  we  have  frequently  determined. 
The  observations  I  have  made  will  apply  to  the  plaintiff's  first  five 
exceptions  to  the  charge,  with  one  additional  remark,  that  several 
of  the  exceptions  are  not  supported  in  fact,  because  the  judge  is 
supposed  to  have  said  what  he  did  not  say,  or  what  he  said  only 
hypothetically.  But,  besides  these  general  exceptions  to  the 
charge,  the  plaintiff  has  assigned  error  in  the  judge's  answer  to 
two  points  specially  proposed  to  him. 

1.  It  was  charged,  "  that  if  the  late  Judge  Smith  (then  a  de- 
puty surveyor,)  executed  the  warrants  of  Rogers,  &c.  in  1773, 
without  returning  them,  new  surveys  might  afterwards  be  made, 
on  vacant  lands,  without  a  new  authority,  provided  the  warrantees 
agreed  to  accept  them."  If  a  survey  is  returned,  there  is  an  end 
of  all  authority  under  the  warrant,  and  no  new  survey  can  be 
made,  nor  any  alteration  of  the  return,  without  new  authority  from 
the  land  office.  But,  until  a  return  is  made,  the  general  principle 
is,  that  although  a  survey  be  made,  it  may  be  altered  by  consent 
of  the  warrantee.  It  has  always  been  held,  that  a  lost  warrant 
may  be  laid  on  any  vacant  land,  and  that  the  owner  of  an  applica- 
tion may  shift  his  ground,  and  take  up  any  vacant  land,*provided 
nevertheless  that  a  third  person,  who  has  acquired  a  right  of  ap- 
propriation, shall  not  be  injured.  These  principles  will  be  found 
in  the  cases  of  Healy  v.  Moul,  <§»c.,  5  Serg.  8?  Rawle,  181,  Steelc 
v.  Finlay,  2  Sm.  L.  255,  and  Hepburn  v.  Levy,  4  Dull.  218. 

The  title,  under  a  shifted  application,  does  not  commence  until 
the  return  of  survey,  except  against  one  who  has  notice  of  it  before 
the  return,  and  then  it  commences  from  the  time  of  notice.  Kyle 
v.  White,  1  Sinn.  246.  JSondv.  Stroup,  #c.,  3  Binn.  66.  There 
is  little  or  no  difference  between  an  altered  and  a  new  survey. 
There  is  certainly  no  difference  as  to  the  commonwealth,  and,  as 
to  third  persons,  they  are  protected.  If  they  have  appropriated 
the  land,  they  will  hold  it  against  either  an  altered  or  a  new  surrey. 

VOL.  xiv,  3  B 
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In  the  opinion  of  the  court  delivered  by  Judge  DUNCAN,  in  Healy 
<:.  Monl.  (5  Serg.  <$*  Rawle,  187,)  it  is  said,  "I  do  not  question 
the  right  of  an  owner  to  have  his  lines  extended,  if  his  warrant 
be  not  filled;  nor  do  I  doubt  of  the  right  of  the  deputy  to  alter 
his  original  survey,  to  throw  out,  or  take  in  other  lands,  provided 
this  is  done  shortly,  and  does  not  interfere  with  mesne  rights  be- 
tween the  time  of  the  original  survey  and  the  alteration  before  the 
return.  But  when  the  survey  is  returned,  the  deputy  is  functus 
officio,  and  it  requires  a  new  authority  from  the  surveyor  general, 
or  the  Board  of  Property,  to  warrant  such  alteration."  Consider- 
ing, then,  the  principles  thus  positively  established,  and  the  ana- 
logy between  them  and  the  case  of  a  new  survey,  I  am  of  opinion 
that  the  charge  of  the  court  on  this  point  was  right. 

The  other  proposition  submitted  to  the  court  was  this: — "The 
survey  of  Hugh  Rogers,  if  a  shifted  survey,  is  to  be  considered 
as  subsequent  to  the  survey  of  Robert  Imvin,  not  being  returned 
before  the  bona  fide  survey  of  the  plaintiff."  As  to  this,  the  court 
charged,  "  The  survey  on  Hugh  Rogers'  warrant,  if  a  shifted  war- 
rant, but  of  which,  as  has  already  been  stated,  there  is  no  satisfac- 
tory evidence,  would  give  no  title  until  actual  return.  But  whe- 
ther the  survey  on  the  plaintiff's  warrant  be,  what  the  question 
presupposes,  a  bona  fide  one,  and  prosecuted  with  due  diligence, 
is  submitted  to  the  jury  on  the  evidence  before  them."  I  perceive 
no  error  in  this  answer,  or  at  least  none  which  was  prejudicial  to 
the  plaintiff.  The  plaintiff  had  no  right  to  ask  the  court  to  assume 
the  fact  of  his  survey  being  bona  fide;  and,  without  the  assump- 
tion of  that  fact,  the  question  of  law  did  not  arise.  Neither  could 
the  plaintiff  recover,  if  the  jury  should  be  of  opinion  that  his  sur- 
vey was  not  prosecuted  with  due  diligence,  because  then  the  right 
of  the  defendants  under  their  improvement  and  settlement  would 
prevail,  and  it  would  be  immaterial  whether  Rogers'  survey  took 
preference  to  Irwin's  or  not.  1  am  of  opinion,  on  the  whole,  that 
there  was  error  in  rejecting  the  connected  draught  offered  in  evi- 
dence by  the  defendants,  and  in  no  other  part  of  the  record. 

The  judgment  is  to  be  reversed,  and  a  venire  facias  de  novo 
awarded.  * 
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STEER,  for  the  use  of  FARRELL,  against  STEER  and 

another. 

IN  ERROR. 

Coverture  may  be  pleaded  in  abatement  or  in  bar,  according  to  circumstances. 
In  an  action  of  debt  on  a  bond,  executed  by  the  defendants  directly  to  the  plain- 
tiff, during  her  coverture  with  one  of  them,  coverture  is  a  plea  in  bar. 

ON  a  writ  of  error  to  the  Court  of  Common  Pleas  of  Armstrong 
county,  it  appeared  that  an  action  of  debt  was  brought  in  the  court 
below,  to  September  Term,  1821,  by  Martha  Steer,  the  plaintiff 
in  error,  for  the  use  of  Horatio  Farrell,  on  a  bond  executed  by 
Bernard  Steer,  her  husband,  and  Isaac  Town-send,  the  defendants 
in  error.  After  the  defendants  had  appeared  by  attorney,  a  de- 
claration had  been  filed,  a  rule  to  take  depositions,  and  several 
rules  to  plead  entered,  the  defendants,  on  the  17th  of  September, 
1822,  filed,  together  with  other  pleas,  a  plea  of  the  coverture  of 
the  plaintiff  with  Bernard  Steer,  one  of  the  defendants.  The 
plaintiff  demurred  to  the  plea  of  coverture,  and  the  defendants  join- 
ed in  demurrer.  The  court  below  gave  judgment  for  the  defend- 
ants. 

Alexander,  for  the  plaintiff  in  error,  contended  that  the  plea  of 
coverture  was  not  a  plea  in  bar;  and  that  after  three  continuances,  it 
could  not  be  received  as  a  plea  in  abatement.  He  cited  and  relied 
upon,  1  Com.  Dig.  Abatement,  p.  12.  1  Chilly  PL  436,  437, 
438,  (margin.}  Ruble's  Executors  v.  Boileau,  10  Serg.  <§•  Rawle, 
208. 

Stannard,  contra,  said,  the  question  is,  whether  a  married  wo- 
man can  support  an  action  against  her  husband  ?  The  plea  goes, 
not  to  show  that  this  action  cannot  be  maintained,  but  that  the 
plaintiff  caw  never  recover,  and  is  therefore  a  plea  in  bar.  \Chitty 
PL  434,  (margin.}  Coverture  is  generally  a  plea  in  abatement, 
1  C kitty  PL  462,  (margin.}  But,  under  some  circumstances,  it 
may  be  pleaded  in  bar.  Id.  438,  (margin.} 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  J.  Coverture  may  be  pleaded  in  abatement  or  in  bar, 
according  to  circumstances.  Agreements  between  a  man  and  a 
woman,  without  the  intervention  of  trustees,  are  extinguished  by 
a  subsequent  marriage,  if  they  are  not  to  be  executed  till  after  the 
coverture,  in  which  case  they  survive.  But  nothing  is  better  es- 
tablished, than  that  during  the  coverture,  neither  can  grant  to  the 
other  any  estate  or  interest,  nor  enter  into  any  covenant  or  con- 
tract directly  with  the  other.  This  depends  on  the  intimate  union 
of  person  which  arises  from  the  contract  of  marriage,  and  which 
is  so  perfect  that  they  are  looked  upon  as  one.  For  this  reason, 
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the  husband's  contract  with  his  wife,  is,  in  contemplation  of  law, 
made  with  himself,  and  is,  for  that  reason,  absolutely  a  non  entity. 
Now,  here  the  defendants,  during  the  coverture  of  the  plaintiff  with 
one  of  themselves,  executed  the  bond  in  question  directly  to  the 
wife;  and  she  insists  that  the  coverture  is  pleadable  to  an  action  on 
it,  only  in  abatement.  But  the  defence  is  not  merely  the  disability 
in  respect  of  maintaining  an  action  in  her  own  name,  but  the  total 
absence  of  every  thing  like  responsibility  or  a  cause  of  action. 
This  is  altogether  unlike  an  action  on  a  bond  to  the  wife  from  a 
third  person,  in  which  there  is  a  valid  cause  of  action,  and  the 
non-joinder  of  the  husband  is  therefore  to  be  pleaded  in  abate- 
ment. Here  the  defence  goes  to  the  root  of  the  demand;  and,  as 
it  is  impossible  to  give  the  party  a  better  writ,  it  can  be  pleaded 
only  in  bar.  For  these  reasons,  we  are  of  opinion  the  demurrer 
was  properly  overruled. 

.     Judgment  affirmed. 
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M'KEE  and  others  against  STANNARD. 

IN   ERROR. 

A  bond  given  by  an  insolvent  debtor,  with  sureties,  in  order  to  obtain  his  discharge 
from  imprisonment,  by  virtue  of  the  act  of  the  28th  of  March,  1820,  with  condi- 
tion, that  "  if  the  insolvent  debtor  should  be  and  appear  at  the  next  court  of 
Common  Pleas,  then  and  there  to  make  application  for  the  benefit  of  the  seve- 
ral acts  for  the  relief  of  insolvent  debtors,  and  should  abide  all  orders  of  the  said 
court  in  and  about  the  premises,  then  the  said  obligation  should  be  void ;  other- 
wise it  should  remain  in  full  force  and  virtue,"  varies  substantially  from  the  bond 
prescribed  by  the  act,  and  is  void. 

WRIT  of  error  to  the  Court  of  Common  Pleas  of  Indiana 
county. 

After  argument  by  White  and  Foster  for  the  plaintiffs  in  error, 
and  by  Alexander,  contra,  the  opinion  of  the  court  was  delivered 
by— 

TILGHMAN,  C.  J.  This  was  an  action  of  debt  on  bond,  brought 
by  Daniel  Stannard,  the  defendant  in  error,  against  James  M'Kee 
and  others,  the  plaintiffs  in  error.  The  following  is  the  substance 
of  the  case,  as  it  appears  on  the  record,  on  a  demurrer  by  the  de- 
fendants to  the  plaintiff's  replication.  James  M'Kee  having  been 
arrested  on  a  capias  ad  satisfaciendum  issued  against  him  on  a 
judgment  obtained  by  the  said  Daniel  Stannard,  in  order  to  ob- 
tain his  discharge  from  imprisonment,  by  virtue  of  an  act  passed 
the  28th  of  March,  1820,  gave  bond,  with  the  other  defendants, 
his  sureties,  to  the  said  Stannard,  with  condition,  "that  if  the 
said  M'Kee  should  be  and  appear  at  the  next  Court  of  Common 
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Pleas  of  Indiana  county,  then  and  there  to  make  application  for 
the  benefit  of  the  several  acts  for  the  relief  of  insolvent  debtors, 
and  should  abide  all  orders  of  the  said  court,  in  and  about  the  pre- 
mises, then  the  said  obligation  should  be  null  and  void,  otherwise 
it  should  remain  in  full  force  and  virtue."  M'Kee  appeared  at 
the  next  Court  of  Common  Pleas  of  Indiana  county,  and  exhibit- 
ed his  petition  for  the  benefit  of  the  insolvent  act,  whereupon 
the  court  appointed  another  day  for  his  appearance,  and  ordered 
him  to  give  notice  thereof  to  his  creditors;  but  he  neither  gave 
such  notice,  nor  appeared  himself  on  the  day  appointed. 

There  is  no  doubt,  that  by  thus  failing  to  comply  with  the  or- 
ders of  the  court,  the  condition  was  broken  and  the  bond  forfeited. 
But  the  defendants  contend,  that  nevertheless  the  plaintiff  is  not 
entitled  to  recover  against  them,  because  the  condition  was  not 
according  to  the  act  of  assembly,  and  therefore  the  bond  was  void. 
The  condition  prescribed   by  the  act,  is,  "that  the  said  debtor 
shall  be  and  appear  at  the  next  Court  of  Common  Pleas  for  the 
said  county,  then  and  there  to  take  the  benefit  of  the  insolvent 
laws  of  this  commonwealth,  and  to  surrender  himself  to  the  jail 
of  the  said  county,  if  he  fail  to  comply  with  all  things  required 
by  laiv,  to  entitle  him  to  be  discharged,  and  generally  to  abide 
all  orders  of  the  said  court. "     Now,  the  condition  of  the  bond 
given  by  the  defendants  differs  from  that  required  by  the  law  in 
an  important  particular;  viz.  in  omitting  that  part  which  relates  to 
the  debtor's  surrendering  himself  to  prison.     The  consequence  of 
this  omission  is,  that  although  he  should  surrender  himself,  the 
bond  would  be  forfeited,  because  he  did  not  comply  with  the  or- 
der of  the  court  to  give  notice  to  his  creditors.     In  fact,  for  any 
thing  that  appears  on  the  record,  he  may  have  surrendered  him- 
self.    The  plaintiff  does  not  aver  that  he  did  not,  in  the  breach 
assigned  in  his  replication;  nor  could  such  a  breach  have  been  pro- 
perly assigned,  because  the  condition  of  the  bond  makes  no  men- 
tion of  a  surrender,  neither  could  the  defendant  have   pleaded 
his  surrender,  or,  if  he  had,  the  plea  would  have  been  bad  on  de- 
murrer.    Thus,  we  see  that  the  defendant  and  his  sureties  were 
deprived  of  the  advantage  intended  them  by  the  act,  of  avoiding 
the  forfeiture  of  the  bond,  by  a  surrender.     Taking  for  granted, 
then,  that  the  condition  of  this  bond  is  substantially  variant,  from 
the  act  of  assembly,  what  is  the  consequence  in  law  ?    I  consi- 
der it  clear  that  the  bond  is  void.     It  is  not  a  voluntary  bond, 
but  one  that  is  given  to  obtain  a  discharge  from  imprisonment; 
and  this  discharge  the  debtor  is  entitled  to,  on  the  conditions  pre- 
scribed by  law;  but  this  bond  binds  him  to  harder  conditions,  and 
the  plaintiff  had  no  right  to  exact  them.    The  law,  as  I  have  laid  it 
down,  is  supported  by  the  best  authority.  In  the  case  of  Armstrong 
v.  United  States,  (1  Peters,  46,  47,)  it  was  decided,  that  an  offi- 
cial bond  given  by  a  collector  of  the  internal  revenue  of  the  United 
States  was  void,  as  to  that  which  bound  him  and  his  sureties  to 
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account  for  money  collected  before  the  date  of  the  bond,  because 
the  act  of  congress,  under  which  it  was  taken,  extended  only  to 
money  collected  after  the  date.  But  there  is  no  dividing  the 
obligation  at  present  before  us.  From  the  nature  of  the  omission, 
the  bond  must  be  void  in  toto.  This  court  had  occasion  to  consi- 
der the  matter  now  under  consideration,  in  two  cases  decided  the 
last  term :  Cochran  fyc.  v.  M'Knight,  and  Beacom  v.  Holms,  8?c.* 
And  in  both  it  was  held,  that  a  bond  substantially  differing  from 
the  act  of  assembly,  was  absolutely  void. 

I  am  therefore  of  opinion,  that  the  bond  of  the  defendants  was 
void,  and  judgment  should  have  been  given  for  them  on  the  de- 
murrer. The  judgment  is  to  be  reversed,  and  judgment  entered 
in  this  court  for  the  plaintiffs  in  error. 

Judgment  below  reversed,  and  judgment 
in  this  court  for  the  plaintiffs  in  error. 
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MILLER  against  M 'BRIER. 

IN  ERROR. 

If  the  plaintiff'  in  ejectment,  claims  both  on  an  original  title  and  by  virtue  of  a 
lease  from  him  to  the  defendant,  it  is  competent  to  the  defendant  to  defend  on 
both  grounds ;  and  it  is  error  in  the  court  to  assume  the  existence  of  the  lease, 
and  prohibit  the  defendant  from  showing  that  the  title  is  not  in  the  plaintiff,  but 
a  third  person. 

A  tenant  may  impeach  his  landlord's  title,  whenever  he  can  show  that  he  was  in- 
duced to  take  a  lease  by  misrepresentation  and  fraud. 

An  agreement  by  a  person  in  possession  of  land,  to  abandon  the  premises  at  a 
certain  day,  is  not  a  lease,  and  does  not  estop  him  from  controverting  the  title  of 
the  person  with  whom  the  agreement  was  made. 

ERROR  to  the  Court  of  Common  Pleas  of  Westmoreland  coun- 
ty, in  an  ejectment  by  Nathaniel  M*  Brier,  the  defendant  in  error, 
against  Jesse  Miller,  the  plaintiff  in  error 

The  plaintiff  below  claimed  the  land  in  dispute  under  an  appli- 
cation dated  the  4th  viJlpril,  1769,  in  the  name  of  John  Fleming, 
a  survey  thereon,  dated  the  25th  of  June,  1772,  and  a  patent  to 
the  plaintiff,  dated  the  29th  of  December,  IS  14,  which  recited  a 
deed  to  him  from  John  Fleming,  dated  the  18th  of  October, 
1814. 

It  appeared  from  evidence  produced  by  the  plaintiff,  that  the 
defendant  had  been  in  possession  pf  the  land  in  dispute  for  the 
space  of  twelve  or  fourteen  years  before  the  institution  of  the  ac- 
tion, and  had  made  improvements  upon  it.  The  plaintiff  produced 


*  See  13  Sers>.  &  Rawl**  390. 
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his  patent  to  the  defendant,  and  it  was  agreed,  that  it  should  be 
determined  by  referees  what  compensation  the  defendant  should 
receive  for  the  improvements  he  had  made.  The  referees  made 
no  award,  and  the  defendant  received  no  compensation  for  his  la- 
bour. But  an  agreement  was  entered  into,  which  the  plaintiff  al- 
leged to  be  a  lease,  by  which  it  was  stipulated  that  the  defendant 
should  occupy  the  premises  until  the  1st  of  Jlpril,  1816,  and  then 
give  peaceable  possession  of  them  to  the  plaintiff.  The  defendant 
was  afterwards  asked  by  the  plaintiff,  at  what  time  he  intended  to 
leave  the  place;  to  which  he  replied,  that  he  was  not  ready  then, 
but  if  he  would  give  him  nine  or  ten  days,  he  would  be  ready. 

The  defendant  offered  in  evidence  the  deposition  of  John  Me.- 
nough,  the  object  of  which  was  to  show  that  John  Fleming,  who 
originally  located  the  land  under  the  application  given  in  evidence, 
was  at  so  advanced  an  age,  in  the  year  1769,  that  his  death,  before 
the  title  set  up  by  the  plaintiff  had  accrued,  might  be  fairly  pre- 
sumed by  the  jury,  and  that  therefore  the  patent  had  been  surrep- 
titiously obtained.  The  plaintiff's  counsel  objected  to  the  evidence. 
The  court  rejected  it,  and  sealed  a  bill  of  exceptions. 

The  defendant  then  offered  a  witness  to  prove  that  the  plaintiff 
had  procured  him  to  draw  a  deed  poll  for  the  land  in  dispute  from 
a  person  who  was  not  the  owner  of  it ;  and  that,  upon  the  deed 
thus  executed  he  obtained  the  patent  which  he  gave  in  evidence. 
He  further  offered  to  prove  that  John  Fleming,  the  original  owner 
of  the  application,  had  been  dead  upwards  of  thirty  years  before 
the  trial  of  the  cause.  To  all  this  evidence  the  plaintiff's  counsel 
objected;  and,  the  court  having  rejected  it,  exception  was  taken 
to  their  opinion. 

In  charging  the  jury,  the  court  below  said,  "  It  is  possible  the 
plaintiff  may  have  imposed  upon  the  state,  or  rather  upon  a  cer- 
tain John  Fleming,  or  his  legal  representatives;  but  of  this  you 
have  no  testimony.  If,  in  rejecting  what  was  offered  on  this  sub- 
ject, we  have  been  mistaken  in  point  of  law,  the  defendant  has  a 
remedy  in  a  higher  tribunal,  and  we  shall  be  happy,  in  that  case,  to 
have  our  error  set  right.  There  is  certainly  no  testimony  of  any 
direct  fraud  or  imposition  of  the  plaintiff  on  the  defendant  at  the 
time  of  the  execution  of  the  contract  of  lease.  There  may  have 
been  fraud,  bat  there  is  no  proof  of  it  at  this  time.  It  is  not  to 
be  presumed  on  slight  grounds;  still  less  on  mere  surmises,  with- 
out any  pregnant  circumstances  to  support  it.  But  even  if  the 
fraud  did  exist,  and  had  been  fully  proved,  it  is  one  which  princi- 
pally affects  another  person  or  persons,  and  not  the  defendant. 
The  defendant  having  voluntarily  placed  himself  as  a  tenant, 
and  acknowledged  the  title  of  the  plaintiff,  whatever  it  was,  or 
may  hereafter  turn  out  to  be,  his  term  having  expired,  and  he 
having,  after  its  expiration,  asked  for  further  time,  which  was 
granted,  he  ought  not  now  to  be  allowed  to  call  the  plaintiff's  title 
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in  question."     The  plaintiff's  counsel  excepted  to  this  opinion  of 
the  court. 

Foster,  for  the  plaintiff  in  error. 

1.  The  deposition  of  John  Menaugk  tended  to  show,  that  the 
defendant,  who  was  a  settler  on  the  land  in  dispute,  was  induced 
to  recognize  the  plaintiff's  title,  in  consequence  of  his  false  repre- 
sentation that  he  was  the  real  owner.     It  ought,  therefore,  to  have 
been  received  in  evidence. 

2.  The  evidence  offered,  to  prove  that  the  plaintiff  had  a  deed 
executed  by  a  person  who  was  not  the  owner  of  the  land,  and  that 
upon  that  deed  he  obtained  his  patent,  would  have  clearly  esta- 
blished a  fraud,  and  ought  to  have  been  admitted. 

3.  The  rejection  of  evidence  of  the  death  of  John  Fleming,  the 
real  owner  of  the  location,  long  before  his  supposed  deed  poll 
bore  date,  was  wrong,  upon  the  same  principle. 

4.  There  was  error  in  the  charge  of  the  court  below,  that  al- 
though the  agreement  between  the  plaintiff  and  defendant  was 
without  consideration  and  fraudulent,  it  was  binding  on  the  de- 
fendant.    The  agreement  was  not  a  lease,  and  did  not  create  a  te- 
nancy,— to  constitute  which,  there  must  be  a  render  of  rent  or 
service.     But,  if  it  was  a  lease,  the  defendant  is  not  estopped  by 
it.     A  tenant  or  lessee  may  controvert  the  title  of  his  lesssor,  if 
the  lease  was  obtained  by  force,  fraud,  or  any  unfair  means.  2  BL 
Com.  41, 59.  4  Sinn.283.  2  Sinn.  468.  Hamilton  v.  Marsden, 
6  Sinn.  45. 

Alexander  and  Coulter,  for  the  defendant  in  error. 

Nothing  can  be  more  clear,  than  that  a  tenant  cannot  dispute 
the  title  of  his  landlord.  Sanders  v.  Fletcher,  11  Serg.  8f  Rawley 
420.  If,  indeed,  the  lease  be  fraudulently  obtained,  the  title  may 
be  controverted.  But  there  was  no  fraud  in  making  or  procuring 
the  lease  in  this  case.  The  offer  only  was  to  prove,  that  the  plain- 
tiff obtained  his  patent  upon  a  forged  deed;  a  circumstance  which 
did  not  affect  the  defendant,  wno  had  recognized  that  title. 

It  is  immaterial  whether  the  agreement  was  a  lease  or  not.  It 
was  a  writing  under  seal,  by  which,  in  consideration  of  the  im- 
provements he  had  made  upon  the  land,  the  defendant  was  per- 
mitted to  retain  the  possession  for  a  limited  time,  and  then  give  it 
up  to  the  plaintiff.  No  consideration  was  necessary,  because  the 
agreement  was  a  sealed  instrument.  But  if  a  consideration  was 
necessary,  the  permission  to  enjoy  the  land  until  the  next  spring, 
and  have  the  crop  in  the  ground,  was  a  sufficient  consideration, 
lie  ought  to  be  compelled  to  keep  his  faith  by  performing  his 
contract. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  J.  These  bills  of  exception  all  depend  on  the  supposed 
conclusiveness  of  what  I  shall  for  the  present  call  the  lease.  That 
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a  tenant  cannot  deny  his  landlord's  title,  is  certain;  and,  by  an  ap- 
plication of  this  rule  to  the  circumstances  of  the  case,  the  court 
excluded  the  evidence  with  which  the  defendant  offered  to  im- 
peach an  original  title,  with  whicli  also  the  landlord  set  out, 
Where  a  landlord  shows  no  title,  but  asks  to  be  restored  to  the 
possession  with  which  he  parted,  good  faith  requires  it  should  be 
redelivered  to  him,  it  being  no  answer  to  say  he  is  not  the  owner 
of  the  land.  But  where,  as  in  this  case,  he  claims  on  the  separate 
grounds  of  original  title,  and  as  having  parted  with  the  possession 
pursuant  to  a  lease,  the  defendant  will  be  permitted  to  meet  him 
separately  on  each.  Here  the  plaintiff  showed  an  office  title,  ap- 
parently sufficient  to  entitle  him  to  the  land.  He  also  showed  an 
agreement,  said  to  be  a  lease,  which,  independently  of  his  office 
title,  entitled  him,  as  he  said,  to  the  possession;  and  the  court,  as- 
suming the  existence  of  this  agreement  as  a  valid  lease,  prohibited 
the  defendant  from  showing  that  the  office  title  was  not  in  the 
plaintiff,  but  a  third  person.  It  is  plain,  therefore,  that  the  de- 
fendant may  have  been  exposed  to  the  office  title  with  his  hands 
bound,  although  he  may  have  succeeded  in  disproving  the  exist- 
ence of  the  lease  to  the  entire  satisfaction  of  the  jury;  and  thus, 
for  the  purpose  of  excluding  one  branch  of  the  defence,  the  court 
assumed  the  very  fact  that  was  put  in  issue  by  the  other. 

It  appeared,  from  the  plaintiff's  own  evidence,  that  previous  to 
the  execution  of  the  agreement  called  a  lease,  he  had  exhibited  to 
the  defendant  and  others  his  office  title,  consisting  of  a  patent,  in 
which  is  recited  a  location  and  conveyance  from  the  person  who 
had  taken  it  out;  and  the  defendant  then  offered  to  prove  that  this 
conveyance  was  a  forgery,  and  that  the  patent  was  procured  by 
fraud  and  surprise.  Now,  beside  that  what  has  just  been  said  is 
equally  applicable  to  this  point,  there  is  another  reason  why  the 
evidence  was  indisputably  competent.  A  tenant  may  impeach  his 
landlord's  title,  whenever  he  can  show  that  he  was  induced  to  ac- 
cept of  the  lease  by  misrepresentation  and  fraud;  and  the  exhibi- 
tion of  a  title  founded  in  forgery,  to  induce  a  person  already  in 
possession  to  accept  of  a  lease,  is  an  act  whose  character  is  too  un- 
equivocal to  be  doubted.  The  evidence,  therefore  was  admissible 
to  show  that  the  agreement  was  procured  by  imposition  and  de- 
ceit. 

But  I  cannot  discover  in  this  agreement  a  single  feature  of  a 
lease.  It  contains  neither  words  of  demise,  nor  reservation  of 
rent,  nor  any  other  part  of  a  regular  lease.  These  ingredients,  no 
doubt,  are  not  essential,  it  being  sufficient  if  it  appear  to  have  been 
the  intention  of  the  lessor  to  dispossess  himself  of  the  premises,  and 
of  the  lessee  to  enter  pursuant  to  the  agreement.  In  our  case, 
however,  the  agreement  was  nothing  more  than  that  a  person  al- 
ready in  possession  under  a  claim  of  title  should  abandon  the  pre- 
mises at  a  day  certain.  For  a  breach  of  this,  an  action  would  lie, 

VOL.  xiv.  3  C 
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but  it  created  nothing  like  tenure;  nor  could  it  operate  as  an  estop- 
pel. It  will  be  perceived,  therefore,  that  the  foundation  of  the 
whole  fails. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


[PITTSBUHG,  SEPTEMBER  19, 1826.] 

FOSTER  against  SWEENY. 

IN  ERROR. 

Appearance  to  a  foreign  attachment,  entry  of  special  bail  to  dissolve  the  attach- 
ment, and  confession  of  judgment  by  the  defendant  for  a  smaller  sum  than  the 
amount  claimed,  are  not  a  waiver  of  the  right  of  the  defendant  to  maintain  an 
action  against  the  plaintiff  in  the  attachment,  for  maliciously  and  wrongfully 
suing^  out  a  writ  of  foreign  attachment  against  him,  when  he  was  not  within  the 
purview  of  the  attachment  laws. 

ERROR  to  Venango  county. 

Edward  Sweeny,  the  defendant  in  error,  brought  this  action 
on  the  case  in  the  Court  of  Common  Pleas  of  Venango  county, 
against  James  Foster,  the  plaintiff  in  error,  for  maliciousty  and 
wrongfully  suing  out  against  him  a  writ  of  foreign  attachment, 
when  he  was  not,  by  law,  liable  to  such  process. 

From  the  record,  it  appeared  that  Foster  issued  a  writ  of  foreign 
attachment  against  Sweeny,  returnable  to  May  Term,  1823,  of  the 
Common  Pleas  of  Venango  county,  by  virtue  of  which  the  sheriff 
attached  several  acres  of  grain  in  the  ground, and  a  considerable  quan- 
tity of  personal  property  belonging  to  Sweeny.  On  the  9th  of  July, 

1823,  on  motion  and  affidavit  filed,  an  order  was  granted  for  the 
sale  of  the  perishable  property.     On  the  27th  of  tflugust,  1823,  a 
motion  was  made  on  behalf  of  the  defendant  to  quash  the  attach- 
ment, which  the  court  after  argument  overruled.     Judgment  was 
entered  on  the  28th  of  February,  1824,  and,  on  the  25th  of  May, 

1824,  the  attachment  was  dissolved  by  the  entry  of  special  bail,  in 
the  sum  of  fifty  dollars.     On  the  1st  of  March,  1825,  judgment 
was  entered  for  the  plaintiff  by  consent,  for  ten  dollars  and  twenty- 
seven  cents,  for  which  a  fieri  facias  issued  to  May  Term,  1825. 

On  the  trial  of  the  principal  action,  the  plaintiff,  to  show  that 
he  was  not  liable  to  the  process  of  foreign  attachment,  offered  evi- 
dence to  prove  that  at  the  time  it  was  laid,  he  was  in  the  state  of 
Pennsylvania,  to  prove  also  the  situation  of  his  family  while  he 
was  absent  from  them,  and  the  value  of  the  property  attached.  The 
defendant's  counsel  having  objected  to  the  evidence,  the  court  ad- 
mitted it,  and  sealed  a  bill  of  exceptions. 

Bankes,  for  the  plaintiff  in  error,  said  that  the  judgment  of  the 
of  Common  Pleas  in  the  attachment  was  conclusive.  The 
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defendant  in  that  action,  having  confessed  judgment  after  the  entry 
of  special  bail,  was  not  entitled  to  give  evidence  on  the  trial  of  the 
present  action,  that  he  was  not  liable  to  a  foreign  attachment. 

Galbraith  and  */lyrest  for  the  plaintiff  in  error,  observed,  that 
the  Court  of  Common  Pleas  did  not  decide  the  question  whether 
or  not  a  foreign  attachment  would  lie,  but  refused  to  quash  it,  be- 
cause the  motion  for  that  purpose  was  not  made  at  the  first  term. 
Miltenberger  v.  Lloyd,  2  Dall.  79.  The  fact  was,  the  defendant 
in  the  attachment  was  out  of  the  county  when  his  property  was 
attached,  and  did  not  know  of  the  attachment  in  time  to  apply  at 
the  first  term  for  redress  by  quashing  the  writ. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  J.  The  motion  to  quash  was  overruled,  and  the  defend- 
ant had  no  alternative  but  to  enter  special  bail  or  see  his  property 
sacrificed  for  what  was  in  fact  not  due;  for  although  he  afterwards 
confessed  judgment,  it  was  for  but  a  part  of  what  was  originally 
demanded.  An  appearance,  thus  extorted,  is  surely  not  an  admis- 
sion that  the  means  employed  were  legal ;  and  a  creditor  cannot 
compel  payment,  even  of  a  just  debt,  by  illegal  means.  A  debtor 
whose  person  has  been  taken  in  execution,  in  violation  of  the  act 
of  assembly,  which  subjects  property  to  execution  in  the  first  in- 
stance, might  undoubtedly  have  his  action  after  payment  of  the 
debt.  Having  acted  on  compulsion,  the  maxim,  volentt  non  fit 
injuria,  would  be  inapplicable  to  him.  The  injury  from  an  at- 
tachment may  be  not  merely  speculative.  There  are  junctures  in 
the  affairs  of  every  man,  in  which  ruin  would  be  the  inevitable 
consequence  of  having  his  property  locked  up  in  the  law;  and  it 
would  be  monstrous,  in  such  a  case,  to  require  him  either  to  be  a 
passive  spectator  till  the  consequences  should  be  complete,  or  to 
relinquish  all  claim  to  indemnity  for  the  past.  Beside,  he  might, 
by  this  illegal  means,  be  compelled  to  enter  special  bail,  when  he 
ought  to  be  discharged  on  filing  common  bail.  But  it  cannot  be 
doubted,  that  to  attach  the  property  of  a  debtor  who  is  not  within 
the  purview  of  the  attachment  laws,  is  an  abuse  of  the  process  of 
the  court,  for  which  an  action  lies;  and,  as  we  are  of  opinion  that 
the  appearance  and  confession  of  judgment  were  not  a  waiver  of 
the  injury  in  this  particular  instance,  it  follows  that  there  is  no 
error  in  the  record. 

Judgment  affirmedv 
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MOORE  against  SMITH. 

IN  ERROR. 

In  ejectment,  the  plaintiff'  made  title  to  lot  No.  1028,  in  the  Fifth  Donation  Dis- 
trict, and  the  dispute  being  about  its  locality,  after  having  examined  several  wit- 
nesses, the  object  of  whose  testimony  was  to  prove  that  the  tract  in  possession 
of  the  defendant  was  No.  1028,  offered  in  evidence  the  record  of  an  ejectment 
brought  by  one  M.  against  the  plaintiff,  and  the  recovery  of  another  tract  of* 
land,  on  which  the  plaintiff  lived  and  claimed  as  No.  1028 :  field,  that  the  re- 
cord was  not  evidence  of  any  particular  right.  But  evidence  having  been  given 
on  the  cross-examination  of  one  of  plaintiff 's  witnesses,  of  the  plaintiff's  residence 
on  the  land  which  M.  recovered  from  him,  and  that  he  continued  in  possession  of 
that  tract  as  No.  1028,  and  the  witness  having  testified,  that  as  far  as  he  knew,  he 
had  lived  there  ever  since,  and  that  he  understood  he  was  the  tenant  of  M. :  held, 
that  the  record  became  evidence  for  the  purpose  of  explaining  what  had  be- 
come of  his  possession  of  JW's.  tract,  and  that  lie  had  by  mistake  seated  himseli' 
upon  it  as  No.  1028. 

After  the  sale  of  part  of  a  tract  of  land  to  one  who  holds  in  severally  the  part 
sold,  the  declarations  of  the  vendor,  in  a  dispute  with  a  third  person,  are  not 
evidence,  to  affect  the  rights  of  the  vendee.  In  order  to  affect  a  person  by  con- 
versations or  declarations  made  in  his  presence,  they  must  be  made  to  him,  in 
such  a  manner  as  requires  him  to  deny,  or  by  his  acquiescence,  to  admit  them. 
Therefore  where  A.,  who  claimed  a  tract  of  land,  attended  as  chain-bearer,  a 
jury  of  view,  in  a  controversy  between  B.  and  C.,  conversations  between  B.  and 
C-  relative  to  the  locality,  of  the  tract  claimed  by  A.,  are  not  evidence  against 
him. 

EJECTMENT  in  the  Common  Pleas  of  Mercer  county,  in  which 
John  Smith,  the  defendant  in  error,  was  plaintiff,  and  the  plaintiff 
in  error,  John  Moore,  defendant. 

It  appeared  from  the  record,  that  the  plaintiff  below  made  out  a 
title  to  lot  No.  1028,  in  the  Fifth  Donation  District,  and  the  ques- 
tion which  arose  on  the  trial  was  as  to  its  locality.  After  having 
examined  several  witnesses,  the  object  of  whose  testimony  was  to 
show,  that  the  tract  for  which  the  suit  was  brought  was  lot  No, 
1028,  he  offered  in  evidence  the  record  of  an  ejectment  brought 
by  John  Martin,  jr.,  against  William  Smith,  and  the  present 
plaintiff,  John  Smith,  for  a  Donation  Tract  of  land,  which,  it  was 
admitted,  Smith  claimed  under  his  title  and  patent  for  No.  1028. 
To  the  admission  of  this  record  in  evidence,  the  defendant's  coun- 
sel objected,  and  the  court  overruled  it. 

The  plaintiff  afterwards  produced  as  a  witness,  Mian  Dunn, 
who  after  having  stated,  among  other  things  in  his  examination  in 
chief,  that  he  was  told  both  by  Moore,  the  defendant  below,  and 
one  Herrington,  that  Moore  had  purchased  from  Herrington  one 
hundred  and  forty  acres  of  lot  No.  1028,  which  the  witness  survey- 
ed off  for  him,  testified  in  his  cross-examination,  that  Smith  lived 
on  the  land  which  Martin  had  recovered  from  him,  claiming  it  as 
No.  1028,  and,  as  far  as  the  witness  knew,  ever  since,  and  was,  as 
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he  understood,  the  tenant  of  Martin.  The  record  of  the  ac- 
tion of  Martin  against  Smith  was  again  offered  in  evidence,  when 
it  was  objected  to  by  the  defendant's  counsel,  but  the  court  "  per- 
mitted the  said  record  to  be  given  in  evidence  to  the  jury  for  some 
purpose;  but,  as  to  the  effect  and  operation  of  it,"  declared  "that 
the  parties  were  entitled  to  the  opinion  of  the  court  in  charge  to 
the  jury." 

This  opinion,  which  was  excepted  to  by  the  defendant's  counsel, 
was  the  first  error  assigned  in  this  court. 

In  the  course  of  the  trial  in  the  court  below,  the  plaintiff  pro- 
duced a  witness,  who  testified  as  follows:  "I  was  along  when 
Sheriff  Sanky's  jury,  in  the  case  of  Herrington  v.  Thomp- 
son and  Bowman,  was  upon  this  land,  in  1807.  Mr.  Her- 
rington,  John  Moore,  and  many  others,  the  neighbourhood 
generally,  and  Bowman  were  along;  John  Moore  was  then 
claiming  the  land  where  he  now  lives.  I  understood,  from 
Moore  and  Herrington,  that  Moore's  father  had  bought  of  Her- 
rington upwards  of  one  hundred  acres  of  land  for  Moore.  At 
the  white  oak  on  the  district  line,  there  was  a  warm  dispute  be- 
tween Herrington  and  Bowman,  as  to  the  number  on  the  white 
oak:  Herrington  said  it  was  102S,  Bowman  contended  that  it 
was  the  corner  of  1026,  and  Herrington  said  that  it  was  the  num- 
bered corner  of  1028.  He  further  stated,  that  south  of  that,  further 
south  on  the  south  bank  of  French,  was  1029,  on  a  small  maple. 
This  is  where  Bowman  wanted  to  locate  1027.  The  jury  exa- 
mined the  maple  carefully.  Herrington  asked  Bowman  how  he 
could  locate  1027,  where  1029  was?  There  was  considerable  al- 
tercation; some  between  John  Moore  (the  defendant)  and  myself. 
Moore  said,  "This  will  fix  Old  Donation."  (Botoman  went  by 
the  name  of  Old  Donation.)  Herrington,  at  that  place,  said  to 
the  jury,  that  at  the  length  of  one  tract  south  ought  to  be  the  cor- 
ner No.  1030,  but  that  he  never  had  seen  it.  When  we  found  the 
white  oak  marked  MXXX.,  Herrington  said  with  exultation, 
**  You  have  found  what  I  never  could  find."  Herrington  said 
to  the  jury,  that  on  one  lot  further  south  was  1031;  and  one  fur- 
ther south  again,  was  a  hickory  not  numbered.  Moore  was 
along.  My  impression  is,  he  carried  the  chain.  Bowman  said 
to  Herrington,  "  This  is  a  spurious  number."  I  thought  it  might 
be  so,  and  the  same  evening  I  took  a  chisel,  and  cut  out  the  mid- 
dle X.,  and  found  it  counted  to  the  date  of  the  original  survey. 
Moore  did  not  dispute  the  number  on  these  trees.  Nobody  dis- 
puted them  but  Bowman  and  Thompson." 

To  all  this  evidence,  so  far  as  it  relates  to  what  was  said  by 
James  Herrington,  the  counsel  for  the  defendant  objected,  and 
its  admission  by  the  court,  was  the  second  error  assigned. 

Selden  and  Wallace,  for  the  plaintiff  in  error. 

1.  The  record  of  the  ejectment  brought  by  Martin  against 
Smith,  was  between  other  parties,  and  therefore  not  evidence. 
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Peake,  38.  The  bill  of  exceptions  does  not  state  for  what  pur- 
pose it  was  admitted,  but  the  judge  said  he  would  instruct  the 
jury  as  to  its  effect.  But  this  could  not  remove  the  impression  it 
was  calculated  to  make  upon  the  minds  of  the  jury.  For  this  rea- 
son, it  is  error  to  read  to  the  jury  an  award  of  arbitrators,  although 
the  court  charge  the  jury  that  it  ought  not  to  have  the  least  weight 
as  evidence  of  title.  Shaeffer  v.  Kreitzer,  6  Sinn.  432, 433.  And 
the  principle  may  be  laid  down  generally,  that  if  evidence  be  er- 
roneously admitted,  the  error  is  not  cured  by  the  court  telling  the 
jury,  before  a  bill  of  exceptions  is  actually  signed,  that  they  ought 
to  pay  no  regard  to  it.  Nash  v.  Gilkeson,  5  Serg.  #  Rawle,  352. 
We  contend,  that  the  record  was  offered  in  evidence  to  show  the 
situation  of  tract  No.  1028.  Allan  Dunn,  on  his  cross-examina- 
tion, swore,  that  Smith  lived  on  the  land,  as  tenant  of  Martin, 
which  was  favourable  to  the  plaintiff,  because,  if  he  was  the  tenant 
of  Martin-)  he  did  not  claim  the  tract  as  No.  1028,  and  therefore 
the  record  was  not  rebutting  evidence.  There  was  no  necessity 
to  explain  the  motive  for  taking  a  lease  from  Martin. 

2.  The  declarations  of  Herrington  were  not  evidence.  They 
were  made  long  after  his  sale  to  Moore,  and  therefore  could  not 
affect  him,  as  claiming  under  him.  And,  as  to  these  declarations 
being  made  in  the  presence  of  Moore,  it  does  not  appear  that  they 
were  addressed  to  him,  or  even  that  he  heard  them,  or  that  he 
could,  without  impropriety,  enter  into  any  dispute  on  the  subject. 
There  was  a  jury  of  view  on  the  ground,  and  the  dispute  was 
between  Herrington  and  Bowman  and  Thompson,  in  relation  to 
a  matter  in  which  Moore  had  no  concern,  and  no  right  to  inter- 
fere. There  is  nothing  in  Herrington  being  at  the  time  part 
owner  of  the  tract  in  dispute,  because  they  held  in  severalty,  and 
not  in  common. 

Bankes  and  Baldwin,  for  the  defendant  in  error. 

1.  We  offered  the  record  of  Martin  v.  Smith,  to  rebut  the  force 
of  Dunn's  testimony,  and  to  show  that  although  Smith  was  living 
on  the  tract  as  the  tenant  of  Martin,  yet  he  took  that  lease  to  avoid 
being  turned  off  after  the  recovery  against  him,  and  that  he  was 
not  then  claiming  the  land  as  the  lot  No.  1028.  3  Serg.  4*  Rawle, 
278,  311,314. 

2.  Herringtorfs  declarations  were  evidence,  having  been  made 
in  the  year  1807,  when  Moore  and  Herrington  were  joint  owners 
of  No.  1028.     Besides,  Moore  was  present,  and,  if  he  did  not  con- 
tradict these  declarations,  they  were  evidence  against  him. 

The  opinion  of  the  court  was  delivered  by 

DUNCAN,  J.  The  defendant  in  error,  the  plaintiff  below,  made 
out  a  clear  title  to  No.  1028,  in  the  Fifth  Donation  District,  and 
the  question  was  as  to  its  locality.  The  cause  was  complicated 
by  a  mass  of  evidence,  and  has  been  perplexed  by  the  course  of 
the  argument;  but  when  the  matters  cxccpted  to  are  reduced  to 


Sept.  1826.]  OF  PENNSYLVANIA.  391 

(Moore  -v.  Smith.) 

their  simple  elements,  it  presents  two  questions  for  examination, 
on  the  admissibility  of  evidence,  neither  of  them  attended  with 
difficulty.  The  first,  the  admission  of  the  record  of  an  ejectment 
and  judgment  by  one  Martin,  against  this  John  Smith,  and  the 
recovery  of  another  tract  of  land  on  which  Smith  lived,  and 
claimed  as  lot  No.  1028.  The  paper  book  does  not  state  the  order 
of  the  evidence  with  accuracy,  nor  the  state  of  the  cause  on  trial 
when  the  evidence  was  received;  a  matter  frequently  of  import- 
ance in  judging  of  the  propriety  of  admitting  or  rejecting  evidence, 
and,  in  this  case,  is  the  point  on  which  the  the  exception  depended. 
$y  the  paper  book  it  would  appear,  that  Smith,  after  giving  in 
evidence  his  title  to  No.  1028,  and  having  produced  several  wit- 
nesses, the  object  of  whose  testimony  was  to  establish,  that  the 
tract  in  possession  of  Moore  was  No.  1028,  offered  the  record  of 
the  ejectment.  But  this  record  shows,  that  when  that  record  was 
first  offered  as  evidence  in  chief,  it  was  rejected,  and  then  proper- 
ly rejected  by  the  court.  But  on  the  cross-examination  afterwards 
of  Allan  Dunn,  one  of  the  plaintiff's  witnesses,  evidence  was 
given  by  him  of  Smith's  residence  on  the  land,  which  Martin 
recovered  from  him,  and  that  he  continued  in  possession,  claiming 
that  tract  as  No.  1028;  and  the  witness  testified,  that,  as  far  as  he 
knew,  he  had  lived  there  ever  since.  Then  he  understood  he  was 
the  tenant  of  Martin.  This  was  evidence  for  some  purpose;  and 
that  purpose  was  sufficiently  stated  by  the  plaintiff  below.  It  had 
been  rejected  as  evidence  in  chief,  but  the  defendant,  in  his  cross- 
examination  of  Dunn,  rendered  it  proper  to  explain  what  had  be- 
come of  his  possession  of  Martin's  tract;  that  he  had  by  mistake 
seated  himself  on  it,  as  No.  1028,  which,  on  the  trial  of  Martin's 
ejectment,  it  turned  out  not  to  be,  and  that  Martin's  having  esta- 
blished his  right  to  it,  and  shown  the  mistake  of  Smith,  and  re- 
covered it  by  due  course  of  law;  for  had  not  this  been  explained, 
and  it  could  be  explained  in  no  other  way  than  this,  it  would  have 
been  open  to  argument,  and  the  cross-examination,  as  to  this  fact, 
was  with  that  view;  that  Smith  still  held  the  possession  under  the 
same  right  that  he  sets  up  against  Moore.  Indeed  the  argument 
of  the  plaintiff  in  error  admits  this.  The  objection  is  not  that  it 
was  not  evidence  for  any  purpose,  but  that  it  was  not  stated,  and 
does  not  appear  for  what  purpose  it  was  offered.  Now,  it  is 
plainly  and  explicitly  stated.  No  one  who  examines  the  record 
can  doubt,  that  it  was  not  offered  as  evidence  of  title,  but  to  explain 
a  matter  which  Dunn  had  stated  on  his  cross-examination  by  the 
plaintiff  in  error,  and  coming  out  in  the  cross-examination  as  new 
matter.  It  was  the  evidence  of  the  plaintiff  in  error,  and  there- 
fore it  became  necessary  for  Smith  to  give  the  whole  history  of 
that  possession  and  of  its  recovery  by  him.  This  is  very  like  the 
case  of  Stewart  v.  Richardson,  4  Binn.  198.  There,  the  con- 
veyance was  not  evidence  of  title,  but  it  tended  to  confirm  the 
evidence  of  a  witness  whose  credit  had  been  severely  impeached. 
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It  was  offered  generally,  without  stating  for  what  purpose  or  what 
was  intended  by  it.  There  it  was  decided,  that  it  was  not  neces- 
sary that  the  object  and  design  of  the  evidence  should  be  stated 
by  the  party  offering  it,  unless  it  is  required  by  the  opposite  party. 
If  the  object  is  neither  stated  nor  required  to  be  stated  by  the  par- 
ty, and  the  evidence  is  rejected  generally,  its  admissibility  for  any 
purpose  is  sufficient  to  impugn  the  decision  of  the  court.  If  this 
evidence  had  been  offered  to  prove  a  particular  right,  it  was  not 
evidence  of  that  right,  and  the  court  reject  it  as  not  being  evidence 
of  that  right, — not  evidence  for  that  purpose,  though  it  might  be 
evidence  for  another  purpose.  Then,  according  to  this  principle, 
which  has  been  followed  up  by  a  series  of  decisions  in  this  court, 
and  by  other  courts  in  the  United  States,  it  would  have  been  pro- 
perly rejected,  and  for  the  best  reason,  if  it  was  offered  for  a  pur- 
pose expressed,  and  to  prove  .a  particular  right  or  fact,  and  it  is 
rejected  as  evidence  of  that,  and  the  party  conceives  it  is  evidence 
for  any  other  purpose,  he  may,  after  this  rejection,  offer  it  for  that 
other  purpose;  for,  if  this  was  not  the  law,  the  judgments  of  courts 
of  Common  Pleas  might  be  reversed  for  errors  never  committed 
by  them,  and  a  party  have  his  judgment  reversed  on  a  ground 
which  he  never  did  take  and  never  would  have  taken.  The  judg- 
ment in  Hassinger  v.  Spayd,  decided  lately  at  Sunbury,  was  af- 
firmed on  these  principles.  There,  the  papers  offered  and  rejected 
were  no  evidence  for  the  purpose  for  which  they  offered,  though 
they  were  evidence  for  another  purpose,  and  even  evidence  of  title; 
and  it  was  held,  they  were  properly  rejected  by  the  court.  It  is 
as  clear  as  light,  that  it  was  offered  for  a  particular  purpose.  As 
general  evidence,  it  had  been  before  rejected.  The  renewal  of  the 
offer  immediately  after  Dunn's  examination;  the  nature  of  the  evi- 
dence given  by  him,  and  the  admission  of  the  defendant,  that  on 
the  trial  Smith  defended  claiming  under  the  patent  for  lot  No. 
1028,  and  the  restricted  admission  of  it  by  the  court;  the  qualifi- 
cation of  the  court  when  it  was  received  as  evidence  for  some 
purpose;  the  court  saying,  they  would  state  to  the  jury  the  purpose 
for  which  it  was  received,  all  prove  this.  The  plaintiff  in  error 
has  failed  in  supporting  his  exception  to  this  evidence. 

The  second  bill  of  exceptions  respects  the  admission  of  the  de- 
clarations and  conversation  of  James  Harrington,  This  decision 
of  the  Court  of  Common  Plens  is  attempted  to  be  maintained  on 
two  grounds:  First,  that  Moore  and  Herrington  were  joint  own- 
ers when  these  conversations  took  place;  and,  secondly,  that  they 
were  in  the  presence  of  Moore.  Of  all  evidence,  loose,  hasty  con- 
versation is  entitled  to  the  least  weight.  I  do  not  know,  that,  in 
the  present  case,  the  conversation  could  have  weighed  more  than 
a  feather.  Yet  it  might  have  made  some  impression  on  the  jury, 
and  it  ought  not  to  have  been  received.  So  far  as  any  judgment 
can  be  formed  of  the  state  in  which  Moore  stood  with  Herring- 
ton  at  that  timer  from  the  evidence  it  would  appear  that  Moore 
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had  bought  this  part  of  the  land  from  Herrington.  It  was  his  ex- 
clusive possession  of  the  part  sold  to  him  by  Herrington.  They 
were  neither  joint  tenants,  nor  tenants  in  common.  Whatever 
right  Moore  had,  was  a  several  right,  in  which  Herrington  had 
no  interest  or  concern.  After  Herrington  parted  with  his  title, 
no  conversation  he  might  hold,  to  suit  some  other  particular  pur- 
pose, or  answer  one  view  in  a  dispute  with  others,  could  affect 
Moore.  But  it  is  said,  Moore  was  along  as  a  chain  carrier,  on  a 
view  in  the  case  between  Herrington  and  Thompson  and  Bow- 
man. In  this  controversy  Moore  had  no  interest.  It  was  not  a 
conversation  held  with  him  or  a  declaration  made  to  him.  There 
is  no  evidence  that  he  stood  so  near  the  parties  who  held  the  con- 
versation, that  he  must  of  necessity  have  heard  it.  He  was  em- 
ployed in  a  business  which  required  all  his  attention.  The  reason 
why  this  species  of  evidence  is  given,  is  because  the  party  by  his 
silence  is  supposed  to  acquiesce.  Qui  facet,  consentire  videtur. 
That  presupposes  a  declaration  or  proposition  made  to  him,  which 
he  is  bound  either  to  deny  or  to  admit.  A  man  carrying  a  chain 
to  ascertain  some  boundary,  with  which  he  has  no  concern,  can- 
not be  presumed  to  attend  to  all  the  rough  and  boisterous  talk 
between  two  impetuous  litigants.  Nor  is  he  to  throw  himself 
into  the  dispute,  by  contradicting  either  of  the  parties  on  such 
an  occasion.  It  might  be  deemed  impertinence  in  him  to  con- 
tradict them,  unless  some  appeal  was  made  to  him.  But  there  was 
no  proof  that  he  either  did  or  could  hear  these  conversations.  The 
only  evidence  is,  that  he  was  present  at  the  view;  that  he  was  on 
the  land,  the  tract;  and  he  was  acting  as  a  chain  carrier.  This  is 
quite  too  loose.  Two  men,  at  this  rate,  might  talk  a  third  out  of 
his  whole  estate,  with  a  witness!  Nothing  can  be  more  danger- 
ous than  this  kind  of  evidence.  It  should  always  be  received  with 
caution,  and  never  ought  to  be,  unless  the  evidence  is  of  direct  de- 
clarations of  that  kind,  which  naturally  calls  for  contradiction; 
some  assertion  made  to  the  man,  with  respect  to  his  right,  which, 
by  his  silence,  he  acquiesces  in.  The  judgment  is,  for  this  reason, 
reversed,  and  a  venire  de  novo  awarded. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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JOHNSTON  against  HUMPHREYS,  Administrator  of 
PORTER. 

IN  ERROK. 

If  money  be  received  as  a  deposit  for  a  special  purpose,  and  the  party  who  receives 
it,  instead  of  applying  it  to  that  purpose,  uses  it,  he  cannot  set  up  the  act  of  limi- 
tations as  a  bar  to  a  recovery  by  the  party  entitled  to  it. 

ON  a  writ  of  error  to  the  Court  of  Common  Pleas  of  Westmore- 
land county,  it  appeared  that  this  was  an  action  on  the  case,  brought 
by  the  defendant  in  error,  Thomas  Humphreys,  administrator  of 
Charles  Porter,  deceased,  against  Alexander  Johnston,  for  mo- 
ney had  and  received  by  the  latter  for  the  use  of  the  former,  under 
the  following  circumstances: — 

Charles  Porter  purchased  from  John  Craig  a  tract  of  land,  and 
paid  him  the  first  instalment.  Porter  died  in  Philadelphia,  on 
bis  way  to  Ireland,  and,  there  being  no  person  in  this  country  to 
complete  the  purchase,  the  amount  of  the  first  instalment  was  paid 
over  to  Thomas  Humphreys,  the  brother  of  Elizabeth  Porter, 
the  wife  of  Charles  Porter.  The  money  was  deposited  in  the 
hands  of  James  Irwin,  who,  having  used  it,  gave  his  bond  for 
three  hundred  and  fifty-one  dollars  and  eighty  cents,  in  the  name 
of  Elizabeth  Porter.  Thomas  Humphreys,  having  collected 
the  money  from  James  Irwin,  the  attorney,  by  his  direction, 
and  in  consequence  of  letters  from  Ireland,  paid  it  over  to  Alex- 
ander Johnston,  to  be  transmitted  by  him  to  Ireland.  Johnston 
wrote  the  bond,  from  Irwin  to  Elizabeth  Porter,  and  knew  all 
about  the  transaction.  The  money  not  being  transmitted,  accord- 
ing to 'the  understanding  of  the  parties,  Thomas  Humphreys  took 
out  letters  of  administration,  on  the  8th  of  September,  1819,  on  the 
estate  of  Charles  Porter,  and  brought  this  suit  to  August  Term, 
1821.  After  the  letters  of  administration  were  granted,  Hum- 
phreys claimed  the  money  from  Johnston,  who  said  he  was  mak- 
ing arrangements  to  send  it  to  Ireland. 

The  defendant  relied  upon  the  act  of  limitations,  more  than  six 
years  having  elapsed  from  the  receipt  of  the  money,  until  the  com- 
mencement of  the  suit.  The  court  below  was  of  opinion  that  the 
act  of  limitations  did  not  prevent  the  plaintiff  from  recovering,  in 
the  case  before  it,  and  the  plaintiff  excepted  to  its  opinion. 

Alexander,  for  the  plaintiff  in  error,  said,  that  the  money  be- 
longed to  Elizabeth  Porter,  because  the  bond  for  it  was  given  to 
her,  and  it  was  recovered  at  law,  and  paid  to  the  defendant  below 
as  her  agent.  But,  admitting  it  was  received  for  the  personal  re- 
presentative of  Charles  Porter,  the  defendant  below  having  be- 
come* a  trustee  against  his  will,  the  trust  was  not  of  such  a  charac- 
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ter  as  would  prevent  the  operation  of  the  act  of  limitations.  1  Wheat. 
177.   Witherup  v.  Hill,  9  Serg.  $r  Rawle,  12. 

Foster.,  for  the  defendant  in  error,  answered,  that  the  widow  of 
Charles  Porter  had  no  right  to  the  money,  except  in  trust  for  the 
personal  representatives  of  her  late  husband,  and  when  the  amount 
of  the  bond  was  recovered  it  belonged  to  his  estate,  which  entitled 
the  plaintiff  to  recover  it.  The  evidence  showed  that  the  defend- 
ant below  knew  all  the  circumstances  of  the  case,  and,  consequent- 
ly, that  it  belonged  to  the  estate  of  Charles  Porter.  He  was 
therefore  a  voluntary  trustee,  and  cannot  set  up  the  act  of  limita- 
tions against  the  trust.  Besides,  there  was  a  demand  of  the  money 
after  letters  of  administration  were  taken  out,  and  an  acknowledg- 
ment of  the  debt,  by  a  declaration,  on  the  part  of  the  defendant, 
that  he  was  making  arrangements  to  remit  the  money  to  Ireland. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J.  It  has  been  ruled  by  the  Chancellor  of  New  York, 
(3  Johns.  Ch.  R.  190,)  that  no  lapse  of  time  is  a  bar  to  a  direct 
trust,  between  the  trustee  and  cestui  que  trust.  Upon  this  prin- 
ciple, it  has  been  decided  that  an  administrator,  being  a  trustee, 
cannot  set  up  the  act  of  limitations  in  bar  of  the  next  of  kin,  or 
person  entitled  to  the  distribution  of  the  assets.  The  distinction 
is  between  a  direct  or  express  trust,  and  those  cases  where  a  per- 
son comes  into  possession  in  his  own  right,  and  is  afterwards,  by 
matter  of  evidence,  or  construction,  changed  into  a  trustee.  The 
same  Chancellor  has  also  ruled,  (in  7  Johns.  Ch.  R.  90,)  that,  as 
long  as  there  is  a  continuing  and  subsisting  trust,  acknowledged  or 
acted  on  by  the  parties,  the  statute  of  limitations  does  not  apply. 
The  application  of  these  principles  to  the  facts  of  the  cause,  will 
decide  the  question  raised,  on  the  defendant's  plea  of  the  act  of 
limitation.  The  money  was  not  paid  over  to  Johnston,  nor  re- 
ceived by  him  with  the  view  of  being  used  by  him;  but  it  was  a 
deposit  made  for  a  particular  and  special  purpose,  on  the  express 
trust  and  understanding  of  all  the  parties,  that  he  would  transmit 
the  money  to  Ireland,  for  the  benefit,  as  I  understand  it,  of  the 
legal  representatives  of  Charles  Porter,  who  alone  were  entitled 
to  receive  it.  There  was  a  special  confidence  reposed  in  him,  and, 
upon  the  receipt  of  the  money,  he  becomes  a  trustee  for  the  bene- 
fit of  those  who  were  legally  entitled  to  the  money.  If  this  case 
be  embraced  within  the  act,  when,  it  may  be  asked,  does  the  sta- 
tute begin  to  run?  Surely  not  from  the  receipt  of  the  money,  but 
from  the  time  there  was  some  person  in  this  country  who  had  a 
right  to  demand  payment,  which  was  not  until  the  8th  of  Septem- 
ber, 1819,  when  letters  of  administration  were  granted  to  Tho- 
mas Humphreys,  and  less  than  six  years  before  the  commence- 
ment of  the  suit.  The  case  in  7  Johns.  Ch.  R.  90,  establishes 
the  principle,  that  it  must  cease  to  be  a  continuing  and  subsisting 
trust,  otherwise  the  remedy  is  not  barred  by  lapse  of  time.  In 
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order  that  the  statute  of  limitations  may  begin  to  run  in  the  case 
of  a  trust,  there  must  be  an  adverse  holding  of  the  money,  of 
which  I  should  presume  those  who  are  interested  should  have 
notice.  In  the  case  under  consideration  there  was  no  adverse 
holding.  It  was  in  the  beginning  an  express  trust.  It  remained 
a  continued  and  subsisting  one.  It  is  a  part  of  this  case,  that  when 
a  demand  was  made  by  the  administrator,  Johnston  acknowledged 
the  debt,  and  said  he  was  making  arrangements  to  send  the  money 
to  Ireland.  This  conversation  took  place  after  the  8th  of  Sep- 
tember, 1819,  when  the  letters  of  administration  were  granted. 
The  suit  was  brought  to  August  Term,  1821.  I  do  not,  however, 
put  the  cause  upon  this  acknowledgment,  as  taking  it  out  of  the 
statute  of  limitations;  but  I  consider  the  acknowledgment  as  plain- 
ly implying  that  Johnson  himself  viewed  it  as  a  continuing  and 
subsisting  trust,  which  brings  it  within  the  principle  of  the  case 
of  Thum  v.  Bloodgood,  7  Johns.  Ch.  JR.  90. 

Judgment  affirmed. 


G,  SEPTEMBER  26,  1826.] 

Case  of  M'GREW'S  Appeal. 

The  settlement  and  confirmation  of  a  partial  administration  account,  do  not  pre- 
clude the  court,  on  the  settlement  of  a  supplementary  account,  from  inquiring 
into  errors  in  the  first  account ;  particularly  where  minors  are  interested  in  the 
estate,  who  had  no  guardians  when  the  first  account  was  settled. 

APPEAL  by  James  M'Grew,  guardian  of  the  minor  children  of 
George  Lose,  jr.,  deceased,  from  a  decree  of  the  Orphans'  Court 
of  Westmoreland  county,  on  the  settlement  of  the  account  of 
George  Lose  and  Henry  Geiger,  administrators  of  the  estate  of 
George  Lose,  jr.,  deceased. 

After  argument,  by  Foster  for  the  appellant,  and  Couller,  for 
the  appellees, — 

The  opinion  of  the  court  was  delivered  by 

HUSTON,  J.  This  is  an  appeal  from  a  decree  of  the  Orphans' 
Court  of  Westmoreland  county. 

The  administrators  had  filed  an  account,  which  was  confirmed 
in  tflugusl,  1821,  by  which  a  balance  appeared  due  to  the  admi- 
nistrators of  one  hundred  and  ninety-four  dollars  and  thirty-six 
cents.  On  the  20th  of  •flugust,  1824,  they  presented  for  settle- 
ment a  supplementary  account  of  their  administration,  in  which 
the  balance  appearing  on  their  former  settlement  was  introduced 
as  an  item  in  their  favour.  To  this  last  account  the  guardians 
filed  objections,  and  also  objections  to  several  items  of  the  former 
account.  The  court  refused  to  examine  the  items  of  the  first  ac- 
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count,  and  confirmed  the  second  as  presented.  At  the  settlement 
of  the  account,  in  1821,  the  children  of  George  Lose,  deceased, 
were  of  tender  age,  and  had  no  guardians.  The  present  account 
showed  that  the  former  was  not  a  final  account. 

The  act  of  the  Sth  of  February,  1819,  (Purd.  Dig.  618,  7 
Penn.  Laws,  by  Heed,  151,)  is  in  these  words:  "When  the  ac- 
counts of  guardians,  executors,  or  administrators,  shall  be  finally 
settled,  according  to  law,  and  the  same  confirmed  by  the  court, 
no  appeal  shall  lie  therefrom,  unless  the  same  shall  be  entered 
within  one  year  after  confirmation." 

A  partial  account  is  not  so  easily  understood.  Objections  to  it 
are  put  aside,  by  a  suggestion  that  all  will  be  explained  hereafter. 
It  is  not  so  easily  scrutinized  as  one  in  which  the  whole  transac- 
tions of  the  accomptant  appear.  And  the  words,  finally  settled, 
cannot  be  fairly  applied  to  any  other  than  a  final  account. 

I  do  not  see  how  any  account  can  be  settled  according  to  law, 
where  minors  are  interested,  and  those  minors  have  no  guardians 
appointed  to  attend  to  their  interests.  Where  a  petition  is  present- 
ed to  the  Orphans'  Court  for  a  partition  or  valuation  of  an  intes- 
tate's estate,  and  infants  have  an  interest,  guardians  are  always  ap- 
pointed, or  the  inquisition  will  not  be  received  by  the  court.  The 
final  settlement  of  those  who  administer  the  personal  estate,  is  of 
too  much  importance  to  be  passed  over  without  notice  to  those  in- 
terested, and  examination  by  them.  There  can  be  neither  notice 
to,  nor  examination  by  a  minor.  Guardians  must  be  appointed  to 
receive  notice  on  the  part  of  infants,  or  the  account  will  not  be 
settled  according  to  law. 

The  first  and  principal  objection  to  this  account,  was  to  an  item 
of  three  hundred  dollars  cash  lent,  by  George  Lose,  the  adminis- 
trator, to  his  son,  the  deceased,  in  his  lifetime;  of  which,  it  was 
alleged,  there  was  not  sufficient  evidence.  This  court  is  of  opinion 
the  proof  here  offered  is  sufficient;  the  oath  of  the  father-in-law, 
George  Lose,  jr.,  is  clear  and  positive:  this  objection  is  therefore 
overruled. 

The  second  objection  is  not  "supported  by  proof;  nay,  it  is  dis*- 
proved:  it  is  proved  the  guardians  received  the  rent  of  1824,  which 
is  attempted  to  be  charged  to  the  administrators. 

The  third  and  fourth  exceptions  were  scarcely  mentioned  in 
this  court,  and  no  evidence  offered  relative  to  them.  But  there  is 
positive  proof  that  one  of  the  administrators  admitted  that  one 
hundred  dollars  had  been  received  from  Mr.  M'Kever,  which  is 
not  charged  to  them  in  their  account.  This  was  not  a  loose  con- 
versation, but  a  serious  solemn  declaration  repeated.  There  must 
then  be  a  charge  against  them  for  this  sum. 

It  is  also  admitted,  that  a  mistake  has  been  made  in  the  amount 
of  the  sum  charged  against  the  estate.  This  must  be  corrected. 
These  two  items  will  reduce  the  amount  due  the  accomptants  to 
one  hundred  and  forty-six  dollars  and  eighty-four  cents. 
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[PiTTSBVHG,  SEPTEMBER  19,  1826.] 

The  COMMONWEALTH  and  MECHLIN,  qui  tarn,  #c. 
against  WILLIS. 

IN  ERROR. 

A  hawker  and  pedlar,  who  goes  from  house  to  house  in  an  incorporated  or  county 
town,  offering  for  sale  goods  prohibited  by  the  act  of  the  28th  of  March,  1799, 
and  sells  any  one  article,  even  of  trifling  value,  incurs  the  penalty  of  fifty  dol- 
lars, imposed  by  that  act.  And  a  license  obtained  under  the  act  of  the  4th  of 
March,  1824,  does  not  protect  him. 

ON  the  return  of  a  writ  of  error  to  the  Court  of  Common  Pleas 
of  Armstrong  county,  the  question  raised  upon  the  record  was 
argued  by 

Kelly  and  Baldwin,  for  the  plaintiffs  in  error,  and  by 

Blair,  for  the  defendant  in  error. 

Every  thing  connected  with  the  point  decided,  is  stated  in  the 
opinion  of  the  court,  which  was  delivered  by 

HUSTON,  J.  This  suit  was  brought  to  recover  from  John  Wil- 
lis, who  had  a  license  as  a  hawker  and  pedlar,  the  penalty  of  fifty 
dollars,  incurred,  as  was  alleged,  for  vending  and  exposing  to  sale 
foreign  goods  in  Kittaning,  an  incorporated  and  county  town. 
See  Jlct  of  the  30th  of  March,  1784,  2  Sm.  L.  99,  and  Act  of 
the  28th  of  March,  1799,  3  Sm.  L.  359,  Purd.  Dig.  637,  (last 
edition?)  the  third  section  of  which  enacts,  that  no  person  licensed 
for  the  purpose  aforesaid,  shall  be  permitted  to  vend  or  expose  to 
sale  any  foreign  goods,  &c.,  in  any  private  or  public  house,  or  any 
of  the  open  streets,  lanes,  or  alleys,  or  in  any  other  part  or  place 
of  the  city  of  Philadelphia,  or  any  of  the  corporate  or  county 
towns  of  this  state,  under  the  penalty  of  fifty  dollars,  £c. 

The  facts,  that  John  Willis*  the  defendant,  arrived  on  the  25th 
of  February,  1825,  at  the  house  of  John  Mechlin,  iti  Kittaning, 
a  corporate  and  county  town,  and  opened  and  exposed  his  goods 
for  sale,  and  sold  foreign  goods  to  sundry  persons;  and  that  he  car- 
ried parcels  of  his  goods  to  the  houses  of  sundry  persons  in  the 
said  town,  and  there  offered  them  for  sale;  and  sold  them,  or  parts 
of  them, — in  particular  one  card,  containing  a  dozen  strings  of 
beads,  of  foreign  manufacture,  to  Mr.  Sloan,  and  another  to  Mr. 
Caldwell,  were  fully  proved,  and  not  denied.  His  license,  as  a 
pedlar,  was  also  produced. 

The  defendant  produced  a  license  from  the  treasurer  of  the 
county  to  retail  foreign  merchandise,  under  the  act  of  the  4th  of 
March,  1824,  Purd:  Dig.  (last  edition,)  527.  This  act  only  au- 
thorizes the  person  licensed  to  sell  goods  at  one  place  in  the  coun- 
ty. The  court  told  the  jury,  that  this  act  protected  him  in  open- 
ing his  goods  and  selling  them  in  Mechlin's  room,  and  that  the 
selling  of  a  string  of  beads  at  Mr,  Sloan's  house  to  Mr.  Sloan, 
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and  another  at  Mr.  Caldwell's,  to  Mr.  Caldwell,  were  of  too  slight 
a  nature  to  incur  the  forfeiture. 

The  license  from  the  governor  to  him,  as  a  hawker  and  pedlar, 
is  one  thing, — as  that  contains  a  prohibition  to  sell  in  corporate 
and  county  towns, — and,  as  he  did  so  sell,  he  incurred  the  penalty 
under  this  act.  Whether  the  license  from  the  treasurer  will  pro- 
tect a  licensed  pedlar,  who  continues  to  act  as  such,  in  opening 
his  goods  for  sale  in  a  corporate  or  county  town,  if  he  neither 
sells  nor  offers  to  sell  in  any  other  place  within  that  county,  is  a 
question  not  submitted  to  us,  and  which  we  do  not  decide.  In  the 
present  instance,  he  came  with  his  goods,  in  a  wagon,  stood  only 
three  days,  and  then  travelled  on;  and,  during  those  three  days, 
not  only  offered  all  his  goods  for  sale,  and  sold  parcels  to  different 
persons  at  Mechlin's  room,  but  he  carried  parcels  of  his  goods  into 
the  houses  of  divers  citizens  of  the  borough,  and  there  offered  them 
for  sale,  and  actually  sold,  in  different  places  and  to  different  per* 
sons,  (wo  cards  of  beads. 

The  offence  prohibited,  is  vending  or  exposing  to  sale  foreign 
goods.  The  law  does  not  confine  the  offence  to  goods  of  any  pre- 
cise value  or  amount.  The  courts  have  no  power  to  limit,  where 
the  law  does  not.  Whenever  a  pedlar  offers  divers  goods  contrary 
to  law,  and  sells  any  one  article,  he  incurs  the  penalty.  The  act 
of  1824,  and  the  license  under  it  to  sell  in  one  place,  do  not  protect 
a  pedlar  who  carries  his  goods  from  house  to  house. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


,  SEPTEMBER  19, 1826.] 

KERR  and  another  against  SHARP. 

IN  ERIIOB. 

If,  on  a  distress  for  rent,  the  goods  distrained  upon  are  sold  without  having  been 
appraised  and  advertised,  agreeably  to  the  act  of  the  21st  of  March,  1772,  the  dis- 
trainer  is  a  trespasser  ab  initio,  and  an  action  of  trespass  quare  clausum  fregit  may 
be  maintained  against  him. 

In  trespass  quare  clausum  fregit,  the  omission  to  declare  that  the  defendant  unlaw- 
fully broke  the  plaintiff's  close,  &c.  is  cured  by  verdict. 

In  considering  the  charge  of  the  court  below,  a  detached  part  of  it  is  not  to  be 
taken,  without  reference  to  other  parts,  and  to  the  facts  proved  in  the  cause ; 
and  if,  from  the  -whole  charge,  it  appear  that  the  court  instructed  the  jury  rightly 
in  point  of  law,  the  judgment  will  not  be  reversed,  even  if  the  court  below  was 
mistaken  in  its  opinion  as  to  the  facts. 

Nicholas  Sharp,  the  defendant  in  error,  brought  this  action  of 
trespass  quare  clausum  fregerunt,  in  the  Court  of  Common  Pleas 
of  Westmoreland  county,  against  the  plaintiffs  in  error,  David 
Kerr  and  Alexander  Foster,  and,  in  his  first  count,  declared  that 
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the  defendants  below  broke  and  entered  his  close;  "And  then 
and  there  did  seize,  take,  and  distrain  the  wheat  and  rye  of  the 
said  Nicholas,  there  growing,"  &c.,  "  and  then  and  there  im- 
pounded the  said  wheat  and  rye,"  &c. 

The  second  count  of  the  declaration  charged  the  defendants  be- 
low with  cutting  down,  seizing,  and  carrying  away  the  wheat  and 
rye,  and  breaking  the  close  of  the  plaintiff  below. 

On  the  trial,  the  plaintiff  below  gave  in  evidence  a  lease  of  a 
tract  of  land,  made  to  him  by  David  Kerr,  on  the  25th  of  Octo- 
ber, 1814,  for  seven  years  from  the  1st  of  tflpril  1S15,  for  sixty 
dollars  per  annum.  He  also  proved,  that  Kerr  and  himself  en- 
tered an  amicable  action  before  a  justice  of  the  peace,  in  which 
Kerr  claimed  two  years'  rent.  The  matter  was  referred  to  arbi- 
trators, who,  on  the  4th  of  May,  1822,  reported  a  balance  of 
twelve  dollars  due  to  Kerr.  It  was  proved,  by  the  justice,  that 
the  parties  came  to  his  house  to  enter  the  action,  and  said  it  was 
for  the  rent  of  two  years,  which  remained  unsettled.  After  the 
judgment  was  entered,  the  justice  asked  Kerr,  if  he  would  give 
Sharp  some  time?  He  said,  "he  would  think  about  it,"  or  "see 
about  it;  that  he  had  a  landlord's  warrant,  which  he  could  use 
or  take  the  judgment."  The  justice  had  written  the  landlord's 
warrant  referred  to,  which  was  directed  to  Foster,  one  of  the  de- 
fendants below,  who  was  a  constable.  Foster  afterwards  proceed- 
ed on  the  warrant,  distrained  upon  the  wheat  and  rye  of  the  plain- 
tiff below,  and  sold  it.  The  grain  was  appraised  on  the  day  of 
sale,  at  the  request  of  Foster,  and,  on  the  same  day,  an  advertise- 
ment was  put  upon  the  door  of  the  house;  and  it  was  proved  that 
Foster  had  said,  that  the  grain  had  not  been  appraised  or  adver- 
tised before  that  time. 

The  President  of  the  Court  of  Common  Pleas,  after  stating  the 
nature  of  the  action  and  the  pleadings,  gave  to  the  jury  the  fol- 
lowing 

CHARGE.  The  entry,  the  taking  and  distraining  of  certain  quan- 
tities of  wheat  and  rye,  and  the  fact  of  afterwards  selling  six  acres 
of  the  rye,  which  were,  at  the  subsequent  harvest,  reaped  and 
carried  away  by  the  purchaser,  at  the  sale,  have  been  fully  esta- 
blished. The  defendants  have  endeavoured  to  justify  these  pro- 
ceedings, under  an  alleged  warrant  by  the  one  to  the  other  for 
twelve  dollars  of  rent  due  by  the  plaintiff.  It  is  pretty  clear,  that 
this  rent  was  then  due.  Although  the  defendant,  Kerr,  had  reco- 
vered a  judgment  for  it,  his  remedy  by  distress  was  not  thereby 
divested,  unless  you  can  conclude,  from  his  not  having  objected  to 
the  justices  taking  special  bail,  that  he  virtually  relinquished  that 
remedy.  You  ought  to  be  cautious  in  forming  this  conclusion,  as 
it  appears  that  when  asked  by  the  justice  whether  he  was  agreed, 
the  answer  was,  that  he  would  think  of  it,  which  rebuts  the  pre- 
sumption of  acquiescence. 

The  warrant  has  not  been  produced,  and,  it  is  alleged,  has  been 
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lost,  and  cannot,  although  search  has  been  made,  be  found.  Seve- 
ral persons  have  been  examined  on  this  point,  and  there  could  be 
little  if  any  difficulty  respecting  it,  if  Alexander  Foster,  one  of 
the  defendants,  had  come  forward  and  testified  to  the  fact  of  the 
loss  of  the  warrant, .and  to  his  having  used  proper  diligence  to  find 
it,  as  the  other  defendant  has  done.  A  doubt  hence  arises,  whe- 
ther the  alleged  warrant  may  not  be  in  Foster's  hands,  and  if  he 
had  attended  the  referees,  before  whom  this  paper  was  laid,  I 
would  consider  the  testimony  which  has  been  given  by  Mr.  John- 
ston and  others  as  not  to  be  depended  on.  If  3-011  are  satisfied  of 
the  existence  of  the  warrant,  its  loss,  and  that  due  diligence  has 
been  used  to  procure  it  without  success,  the  great  question  for 
your  consideration  will  be,  whether  the  defendants  were  justifiable 
in  proceeding  to  sell  the  rye  and  wheat,  without  having  pursued 
the  provisions  of  the  law,  required  in  cases  of  this  kind.  It  re- 
quires a  warrant  from  the  landholder, — a  distress  by  the  proper 
officer, — a  notice  of  this  to  the  tenant, — an  appraisement  by  two 
reputable  freeholders,  on  oath,  and  after  this,  six  days'  notice  of 
the  sale.  There  is  no  testimony  'whatever  of  the  defendant's  hav- 
ing complied  with  any  of  these  wholesome  provisions.  The  sub- 
sequent sale,  therefore,  of  the  rye  was  a  tortious  act,  and  vitiates 
the  whole  proceedings.  It  constitutes  the  defendants  trespassers 
from  the- beginning,  and,  although  an  action  on  the  case  might 
have  been  supported,  it  is  not  the  only  remedy.  The  plaintiff  is 
therefore  entitled  to  recover.  This  being  an  action  at  common 
law,  the  damages  will  be  according  to  the  injury  suffered  by  the 
plaintiff.  These  may  be  not  only  compensatory,  but  you  may  go 
further,  and,  if  you  be  persuaded  the  defendants  acted  not  only 
illegally,  but  oppressively,  you  ought  to  give  more." 

To  this  charge,  the  defendants'  counsel  excepted. 

Alexander,  for  the  plaintiffs  in  error,  contended,  1.  That  the 
opinion  of  the  court  below,  that  an  action  of  trespass  would  lie 
upon  the  facts  proved  in  this  case,  was  erroneous.  Admitting 
that  no  appraisement  was  made  or  notice  given,  agreeably  to  the 
act  of  the  21st  of  March,  1772,  Purd.  Dig.  708,  the  proper  form 
of  action  was  case,  and  not  trespass  m  et  armis.  The  omission  to 
do  a  thing  does  not  make  a  trespasser  ab  initio;  there  must  be 
some  positive  act  done.  3  Bl.  Com.  15.  1  Vent.  36,  37.  1  Roll. 
Jib.  673.  Bradley  on  Dist.  266.  Woodf all's  Landlord  and  Te- 
nant, 320,  322,  516.  The  statute  11  G.  2,  f.19,  cures  irregulari-' 
ties  in  distresses  for  rent;  and  some  parts  of  this  statute  have  by 
practice  been  extended  to  Pennsylvania.  Woglam  v.  Cowpertfi- 
waite,  2  Dall.  68. 

1.  The  first  count  of  the  declaration  sets  forth  no  cause  of  action. 
It  only  avers,  that  the  defendant  below  distrained,  &c.,  and  not  that 
he  unlawfully  distrained;  and  the  judgment  being  general,  it  is 
erroneous. 

VOL.  xiv.  3E 
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2.  The  judge  instructed  the  jury,  that  there  must  be  a  warrant 
given  by  the  landlord,  and  a  distress  by  the  proper  officer;  and 
that  there  was  no  testimony  whatever  of  the  defendants'  having 
complied  with  any  one  of  these  wholesome  provisions.  This  was 
a  mistaken  opinion.  The  landlord  may  distrain  himself,  or  do  it 
through  an  agent.  A  warrant  was  not  necessary;  and,  if  it  was, 
evidence  was  given  of  the  existence  of  a  warrant.  Bradley  on  Dist. 
216.  3  Vin.  M.  Bailiff,  B.  pi.  3,  4,  5.  %.  537.  4  Vin.  Jib.  1, 
pi.  5,  6. 

Coulter,  for  the  defendant  in  error,  said,  1.  That  the  principal 
question  was,  whether  or  not  the  statute  of  116?.  2,  c.  19,  extended 
to  Pennsylvania;  and  he  contended,  that  it  did  not.  Our  act  of 
assembly,  he  observed,  was  passed  soon  after  that  statute,  and  had  an 
eye  to  it.  One  of  the  provisions  of  that  statute  respected  the  curing 
of  irregularities  in  conducting  a  distress,  so  as  to  prevent  the  dis- 
trainer  from  being  a  trespasser  ab  initio.  3  Bl.  Com.  14.  H.  Bl. 
37.  But  these  provisions  were  not  contained  in  the  fourteenth 
and  fifteenth  sections,  which  alone,  according  to  the  report  of  the 
judges,  had  been  extended  here. 

2.  The  omission  to  state  that  the  distress  was  illegal,  is  cured 
by  verdict.     It  must  be  presumed  to  have  been  illegal. 

3.  Taking  the  whole  charge  together,  it  may  be  supported.      It 
appears,  upon  the  whole,  that  the  plaintiff  was  entitled  to  recover. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J.   Three  errors  have  been  assigned  on  this  record: — 

1.  That  case,  and  not  trespass,  was  the  proper  action  on  the 
facts  proved. 

2.  That  there  was  no  cause  of  action  stated  in  the  first  count  of 
the  plaintiff's  declaration.     And, 

3.  In  instructing  the  jury,  that  there  must  be  a  warrant  by  the 
landholder,  and  a  distress  by  the  proper  officer;  and  in  telling  them 
there  was  no  testimony  whatever  of  the  defendant's  having  com- 
plied with  any  one  of  these  wholesome  provisions. 

The  material  facts  are,  that  Nicholas  Sharp,  the  defendant  in 
error,  was  indebted  to  Daniel  Kerr,  for  rent,  in  the  sum  of  twelve 
dollars:  That,  on  the  non-payment  of  the  rent,  Sharp  gave  a  war- 
rant of  distress  to  Alexander  Foster,  who  distrained  grain  on  the 
premises,  without  having  the  grain  either  advertised  or  appraised. 
It  is  provided,  in  the  act  of  the  21st  of  March,  1772,  that  unless 
goods  distrained  be  replevied,  within  five  days,  they  shall  be  ap- 
praised by  two  freeholders,  on  oath  or  affirmation,  and  that,  after 
the  appraisement,  six  days'  notice  shall  be  given;  and  that,  in  such 
case,  he  may  lawfully  sell  the  goods  and  chattels,  for  the  best 
price  that  may  be  gotteto  for  the  same.  The  law  seems  to  be  im- 
perative, that  before  a  sale  can  be  lawfully  made,  these  wholesome 
provisions  of  the  act  must  be  complied  with. 

Any  irregularity  in  taking  a  distress,  makes  the  landlord,  at 
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common  law,  a  trespasser  ab  initio.  Com,  Law  of  Landlord  and 
Tenant,  491.  3  Bl.  Com,  16,  and  the  authorities  there  cited. 
Whenever  the  law  gives  one  man  the  right  to  enter  on  the  premises 
of  another,  as  in  case  of  a  distress,  or  entry  into  an  inn,  then  any 
act,  which  in  itself  is  a  trespass,  makes  the  party  a  trespasser  ab 
initio  It  is  otherwise,  when  he  enters  by  permission  of  the  pnrty 
himself.  The  act  of  assembly  says,  that  the  landlord  cannot  law- 
fully sell,  unless  these  requisites  of  the  act  be  complied  with. 
Selling  the  grain,  without  having  it  appraised,  or  any  notice  being 
given  of  the  sale,  was  a  trespass  of  an  aggravated  kind,  for  which 
an  action  will  lie.  The  law  makes  the  entry  of  the  landlord, 
and  his  bailiff,  unlawful  from  the  beginning,  for  which  the  action 
of  trespass  quare  clausum  fregit  is  the  proper  remedy.  For  ihe 
purpose  of  removing  the  inconvenience  to  landlords,  in  England, 
the  act  of  parliament  of  the  11  Geo.  2,  c.  19,  was  passed.  If  the 
nineteenth  section  of  that  act  be  extended  to  Pennsylvania,  there 
is  an  end  of  the  question.  It  would  appear,  from  the  report  of  the 
judges,  that  two  sections  only,  the  fourteenth  and  fifteenth,  have 
been  extended.  The  extension  of  the  nineteenth  section  must 
have  been  directly  and  immediately  under  consideration;  and,  in 
such  a  case,  I  consider  this  court  bound  by  the  report.  Indeed, 
I  do  not  conceive  how  they  could  have  reported  otherwise,  as  it  is 
apparent  that  the  legislature,  in  passing  the  act  of  the  21st  of 
March,  1772,  had  before  them  the  act  of  parliament  of  the  llth 
Geo.  2.,  and  would  appear  to  have  excluded  the  nineteenth  section, 
from  a  consideration  of  the  different  circumstances  of  the  two  coun- 
tries. It  is  contrary  to  the  policy  of  Pennsylvania,  to  favour, 
landlords  at  the  expense  of  the  tenants. 

It  is  with  great  reluctance,  that  after  a  trial  of  the  merits  I  can 
listen  to  a  mere  technical  objection.  The  plaintiff,  in  the  first 
count  in  the  declaration,  charges  the  defendants,  that  they  broke 
and  entered  his  close,  and  then  and  there  did  seize,  take,  and  dis- 
train the  wheat  and  rye  of  the  said  Nicholas,  there  growing,  #c. 
The  gravamen  of  the  action,  is  the  breaking  and  entering  the  close 
of  the  plaintiff;  and  although  it  is  not  denied,  th»t  they  unlawfully 
did  seize,  take,  and  distrain  the  wheat  and  rye,  yet,  after  verdict, 
we  must  suppose,  that  the  illegality  of  the  seizure,  was  proved  to 
the  satisfaction  of  the  court  and  jury. 

The  declaration  is  informally  drawn,  and  the  objection  here 
made  would  have  been  sustained  on  special  demurrer.  Had  the 
defendants  so  proceeded,  the  omission  would  have  been  perceived, 
for  it  was  merely  the  omission  of  the  word  unlawfully,  and  then 
the  plaintiff  would  have  had  leave  to  amend.  No  injustice  would 
have  been  done.  By  assigning  it  for  error,  we  are  called  upon  to 
put  the  plaintiff  out  of  court;  for,  .should  we  sustain  the  objection, 
we  have  no  power  to  award  a  venire, 

I  have  carefully  reviewed  the  charge  of  the  Court  of  Common 
Pleas,  in  relation  to  the  third  error  assigned.  It  would  be  treat- 
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ing  the  Courts  of  Common  Pleas  and  their  suitors  with  great  un- 
fairness, if  we  should  take  a  detached  sentence,  without  reference 
to  other  parts  of  the  charge,  and  the  testimony  in  the  cause.  I 
understand  the  court  merely  to  say,  that  the  distress,  in  this  case, 
must  be  made  by  the  authority  of  the  landlord;  and  that,  as  Foster 
acted  as  bailiff,  he  should  have  a  warrant  from  him,  either  writ- 
ten or  parol. 

In  conclusion,  I  have  barely  to  observe,  that  even  if  the  court 
were  mistaken  in  their  opinion  on  the  facts,  it  cannot  avail  the 
plaintiffs  in  error,  as  has  been  repeatedly  held  by  this  court. 

Judgment  affirmed. 
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BARRINGTON  and  others  against  The  BANK  of 
WASHINGTON. 

IN  ERROR. 

Where  the  presiding  judge  of  a  Court  of  Common  Pleas  regularly  certifies  a  case 
for  trial  to  a  special  court,  on  the  ground  of  an  alleged  interest  in  himself,  and 
the  parties  go  on  to  trial  without  objection  to  the  jurisdiction,  this  court  will 
not,  in  a  doubtful  case,  sustain  an  exception  to  the  jurisdiction  of  the  special 
court,  though  it  appear  from  the  certificate  of  the  judge,  that  in  his  own  opinion 
he  had  no  interest,  and  though  this  court  should  be  of  opinion  that  he  was  not 
disqualified,  on  account  of  interest,  from  being  a  witness  in  the  cause. 

If,  in  an  action  on  a  bond  with  a  condition,  the  defendant  plead  non  estjactum&nd 
performance  of  the  condition,  and,  on  the  eve  of  trial,  receive  from  the  plaintiff', 
instead  of  a  regular  assignment  of  breaches,  an  informal  specification  of  them, 
and  go  on  to  trial  on  the  merits,  this  amounts  to  an  agreement  of  the  parties 
to  waive  irregularities  in  the  pleadings ;  and,  consequently,  this  court  will  not 
reverse  the  judgment,  because  the  cause  was  tried  without  having  been  regular- 
ly  put  to  issue. 

The  sureties  in  the  official  bond  of  a  cashier  of  a  bank,  created  under  the  act  of 
assembly  of  1814,  the  condition  of  which  bond  is,  "  that  he  shall  well  and  truly 
perform  the  duties  of  cashier,  to  the  best  of  his  abilities,"  not  only  undertake  for 
the  fidelity  and  honesty  of- the  principal,  but  also  that  he  shall  perform  the  office 
with  competent  skill  and  ability;  and  if  he  transcends  the  known  powers  of  a 
cashier,  by  changing  the  securities  of  the  bank  without  their  knowledge,  and 
loss  has  accrued  by  the  abuse  of  his  trust,  the  sureties  are  answerable  for  the 
loss. 

But,  in  such  a  case,  the  measure  of  damages  is,  not  the  amount  of  the  debt  lost, 
but  the  amount  which  might  have  been  recovered,  if  the  securities  had  remained 
unchanged ;  and  this  should  be  submitted  to  the  jury  upon  the  evidence. 

If  no  evidence  be  given  of  a  written  appointment  of  a  cashier,  evidence  is  admis- 
sible to  show,  that  the  person  alleged  to  be  cashier,  acted  as  such  in  the  various 
duties  of  that  office ;  and  though  a  resolution  of  the  board  of  directors,  directing 
the  cashier  to  require  certain  monies  to  be  paid  to  him,  at  the  banking  house, 
on  or  before  a  certain  day,  is  not  evidence  per  se,  yet,  connected  with  other  tes- 
timony, it  is  evidence  of  his  appointment. 

Qwery,  whether,  if  a  bank  has  forfeited  its  charter,  and  is  unable  from  the  funds 
paid  in  to  satisfy  its  debts,  an  original  subscriber,  who  has  transferred  his  stock, 
is  a  competent  witness,  for  the  bank,  to  increase  its  funds  ?  An  assignee  of  bank 
stock  is  no  further  liable  than  as  a  stockholder. 

The  entry  in  the  book  of  minutes  of  a  resolution  of  a  certain  number  of  directors, 
but  not  a  competent  number  to  make  a  board,  that  the  name  of  one  of  the  obli- 
gors in  the  cashier's  official  bond  be  struck  out,  provided  the  others  agree  there- 
to, is  not  evidence  to  show  the  consent  of  the  other  obligors  to  the  alteration  of 
the  bond ;  but  it  is  evidence  to  show  that  the  bank  was  then  in  possession  of 
the  bond  unaltered,  and  that  the  other  obligors  had  not  then  consented  to  the 
alteration.  • 

Where  a  bond  contains  an  erasure,  it  is  for  the  jury  to  decide,  upon  the  evidence, 
whether  it  is  the  identical  contract  declared  on  or  not.  But  the  law  views  the 
alteration  of  such  an  instrument  with  a  jealous  eye,«.nd  requires  satisfactory  evi- 
dence to  be  given  by  the  obligee  that  the  alteration,  if  in  a  material  part,  was 
made  without  his  consent ;  or,  if  with  his  consent,  that  the  consent  of  all  the 
parties  in  interest  was  also  given. 

Where  the  obligee  makes  it  a  part  of  his  case  that  the  bond  was  in  his  possession, 
with  the  names  of  all  the  obligors  to  it,  and  afterwards  brings  suit  upon  it,  omit- 
ting one  of  the  obligors,  whose  name  appears  to  have  been  erased  from  the  bond, 
it  is  an  admission  that  the  alteration  was  made  with  his  consent ;  and  it  lies  upon 
him  to  show  that  it  was  made  with  the  consent  of  all  the  other  parties  in  interest. 
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THE  record  of  this  case  being  returned  on  a  writ  of  error  to  the 
Court  of  Common  Pleas  of  Fayette  county,  accompanied  by  se- 
veral bills  of  exceptions,  it  appeared  that  The  Bank  of  Washing- 
ton, the  deferfdants  in. error,  brought  an  action  of  debt  against  the 
plaintiffs  in  error,  John  Harrington,  Daniel  Moore,  and  John 
Hughes,  surviving  obligors  of  Thomas  *ftcheson,  upon  a  bond  in 
the  penal  sum  of  thirty  thousand  dollars,  conditioned  that  the 
said  John  Harrington  should  "  well  and  truly  perform  the  duties 
of  cashier  of  the  bank,  to  the  best  of  his  abilities."  The  defend- 
ants pleaded,  non  est  factum  and  performance  of  the  conditions 
of  the  bond;  and  the  plaintiffs  assigned  breaches,  by  filing  a  paper 
containing  thirty-four  specifications  of  charges  against  the  said 
Barrington,  in  his  official  character.  There  was  no  replication 
to  the  plea  of  non  est  factum,  nor  any  rejoinder  to  the  plaintiffs' 
assignment  of  breaches. 

The  cause  was  tried  at  a  special  court,  held  by  his  Honour  Judge 
SHALER,  in  consequence  of  the  following  certificate  of  his  Honour 
Judge  BAIRD: — 

"  I  have  been  requested  by  the  counsel  of  the  plaintiffs  to  cer- 
tify this  cause  for  trial,  at  a  special  court,  on  the  ground,  that  al- 
though I  may  have  no  direct  interest  in  the  issue,  yet  they  con- 
ceive I  have,  in  the  questions  of  law  to  be  determined  in  the  case. 

"  An  extract  has  also  been  furnished  from  the  specification  of 
claim,  referring  me  to  certain  items,  in  order  to  sustain  the  sug- 
gestion made.  I  have  carefully  examined  them,  and  cannot  see 
in  what  way  I  can  be  considered  as  interested  in  any  question 
that  can  arise  concerning  them  in  that  case.  With  respect  to  the 
item  which  is  marked  No.  13,  the  transfer  was  made  with  the 
consent  of  the  directors,  in  order  to  close  my  concern  with  the 
bank.  But,  if  it  was  not  legally  made,  which  I  am  willing  shall 
be  inquired  into,  the  stock  is  still  mine.  I  have  already  offered 
to  submit  that  question  to  decision  in  any  way  the  bank  may  wish, 
and  will  myself  abide  the  result.  I  can  never  consent,  that  the 
cashier  or  his  sureties,  shall  be  involved  on  account  of  any  trans- 
actions of  the  bank  with  me.  Some  time  ago  I  proposed  to  Mr. 
Brady,  the  attorney  who  spoke  to  me  on*  the  subject,  that  I  was 
ready  at  any  time  to  come  to  any  adjustment  with  the  bank  on 
that  point;  and  if  they  could  show  that  the  stock  was  not  worth 
its  nominal  amount  at  the  time  of  the  transfer,  I  would  make  up 
the  deficiency;  or  if  it  should  turn  out  that  the  transfer  is  invalid, 
I  will  retain  the  stock,  and  pay  ihe  balance  of  my  account.  As 
to  item  No.  15,  I  know  not  what  it  means'.  My  whole  stock  was 
one  thousand  three  hundred  and  sixty-five  dollars,  and  yet  there 
appears  also  a  charge  of  nine  hundred  and  ten  dollars  against  the 
cashier.  It  must  be  a  mistake,  as  that  stock  was  included  in  the 
other  credit.  As  to  the  suggestion,  that  this  stock  was  the  pro- 
perty of  other  persons,  1  can  at  any  time  show,  that  it  is  unfound- 
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ed.     I  have  the  receipts  for  all  the  instalments  paid  by  myself.    It 
has  been  shown  to  Mr.  Evans,  who  handed  the  papers  to  me. 

"  With  respect  to  all  the  other  items,  I  can  only  Say,  that  I 
know  nothing  about  them.  The  date  of  all  the  transactions  is 
subsequent  to  the  time  when  I  left  the  bank,  and  ceased  to  take 
any  interest  in  its  concerns.  I  certify,  however,  that  I  have  a 
controversy  pending  with  The  Bank  of  Washington,  arising  out 
of  a  contract  made  with  the  directors.  How  far  my  interest,  in 
that  case,  can  have  any  relation  to  acts  of  the  cashier,  done  with- 
out the  authority  of  the  board,  I  cannot  at  present  see.  I  have  no 
doubt,  however,  that,  in  the  view  of  the  managers  of  the  bank 
and  their  counsel,  questions  may  arise  affecting  me  in  some  way; 
and  I  am  therefore  induced  to  certify  the  case  to  his  Honour  Judge 
SHALER,  President  of  the  Fifth  Judicial  District  of  this  st .te,  for 
trial,  at  a  special  court,  as  I  am  requested  to  do.  And  I  also  cer- 
tify all  facts  really  existing  which  may  be  necessary  to  give  him 
jurisdiction  of  the  case.  Thomas  Baird, 

"Washington,  Pa.,  July  26th,  1824." 

The  specifications,  referred  to  in  the  judge's  certificate,  were 
these: — 

No.  13. — July  28. — He  has  credited  the  account  of  Thomas  H. 
Baird  this  day  with  cash  $1365,  whereas  it  appears  by 
the  entry,  to  be  the  amount  of  seventy-eight  shares  of 
stock,  at  par  value,  without  the  authority  of  the  di- 
rectors, -  §1365 
Interest  to  Dec.  31st,  1822,  3.5.3,  280 

No.  15. — July  28. — He  has  credited  the  stock  account  of  Thomas 
H.  Baird,  with  fifty-two  shares  of  stock,  the  property 
of  other  persons,  some  of  whom  are  deceased,  8910 
Interest  to  Dec.  31st,  1822  3.5.3,  186 

On- the  trial,  one  of  the  subscribing  witnesses,  after  having  proved 
that  the  bond  was  originally  executed,  not  only  by  the  defendants 
and  Thomas  *flcheson,  deceased,  but  by  a  certain  Robert  Hewlett 
also,  whose  name  had  been  erased  before  the  commencement  of 
the  suit,  was  asked  by  the  plaintiffs'  counsel,  "who  acted  as  cashier 
of  The  Bank  of  Washington?'"  The  defendants'  counsel  object- 
ed to  the  question  being  answered,  alleging,  that  the  minutes  and 
proceedings  of  the  Board  of  Directors  in  writing  ought  to  be  pro- 
duced, to  show  the  appointment,  if  any  had  been  made.  The 
court  overruled  the  objection,  and  the  defendants'  counsel  excepted 
to  their  opinion.  In  answer  to  the  question,  the  witness  stated, 
that  John  Barrington  acted  as  cashier  of  the  bank,  signed  the 
notes,  and  continued  to  act  in  that  character  until  the  bank  wound 
up  its  business.  Notes  of  the  Bank  of  Washington  were  pro- 
duced, which  were  proved  to  have  been  signed  by  the  said  John 
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Harrington  as  cashier.  The  witness  further  stated,  that  he  did 
not  know  to  whom  the  bond  was  delivered;  and  that  the  name  of 
Robert  Haslett  was  not,  when  he  last  saw  the  bond,  obliterated 
by  having  a  pen  drawn  through  it,  as  it  was  when  he  gave  his 
testimony. 

George  Morgan,  the  next  witness  produced  by  the  plaintiffs, 
after  having  stated  that  he  was  a  director  of  The  Bank  of  Wash' 
ington,  was  asked  by  the  plaintiffs'  counsel,  "  if  the  Board  had  ap- 
pointed John  Harrington  cashier?"  To  this  question  the  counsel 
of  the  defendants  objected.  He  was  then  asked,  "  if  there  was  an 
appointment  of  the  cashier  made  in  writing?"  To  this  he  answered, 
that  "  there  was:  That  he  was  secretary  of  the  Board,  and  put  the 
appointment  of  cashier  in  writing  himself;  and  afterwards  asked 
Mr.  Harrington  to  leave  a  blank  in  the  minute  book,  where  he 
could  insert,  in  his  own  handwriting,  the  appointment  of  cashier; 
but  he  never  did  it,  and  could  not  tell  what  had  become  of  the 
minute  in  writing,  which  he  made  of  the  appointment.  He  had 
made  no  search  for  it,  and  it  had  escaped  his  recollection  until  he 
was  asked  about  it  on  the  trial."  The  witness  was  then  asked  again, 
"whether  the  Board  had  appointed  John  Harrington  cashier?" 
The  question  was  again  objected  to,  and  the  court  sustained  the 
objection. 

The  plaintiffs  then  offered  to  read  in  evidence  a  resolution  of 
the  Board  of  Directors,  dated  August  31st,  1814,  in  the  following 
words,  viz.  "On  motion  ordered,  that  the  cashier  be  directed  to 
require  the  commissioners  to  pay  the  monies  of  the  bank  in  their 
hands  to  him,  at  the  banking  house,  on  or  before  Wednesday 
next."  The  evidence  was  objected  to  by  the  defendants'  coun- 
sel, but  admitted  by  the  court,  to  whose  opinion  exception  was 
taken. 

The  plaintiffs  then  offered,  as  a  witness,  Dr.  Samuel  Murdoch, 
who  was  objected  to,  on  behalf  of  the  defendants,  on  the  ground 
that  he  was  a  stockholder;  to  prove  which,  the  defendants  produced 
the  stock  book.  The  plaintiffs  then  produced  the  transfer  book, 
from  which  it  appeared  that  he  had,  on  the  3d  of  February,  1823, 
transferred  a  part  of  his  stock  to  Alexander  Murdoch,  and  the 
residue  of  it,  on  the  13th  of  November  1824;  before  the  earliest  of 
which  periods,  it  appeared  that  the  bank  had  forfeited  its  char- 
ter. It  also  appeared,  that  the  nominal  amount  of  each  share  of 
stock  was  fifty  dollars;  that  only  seventeen  dollars  and  fifty  cents 
had  been  paid  on  each  share,  transferred  by  Dr.  Murdoch,  and 
that  the  bank  owed  debts  which  it  was  unable  to  pay.  The  court 
having  overruled  an  objection  made  by  the  defendants'  counsel, 
to  the  admissibility  of  Dr.  Murdoch  as  a  witness,  an  exception 
was  taken  to  their  opinion. 

Upon  being  sworn,  Dr.  Murdoch  stated,  that  the  endorsement 
on  the  paper,  purporting  to  be  the  bond  on  which  this  action  was 
brought,  was  in  his  handwriting;  that  he  had  received  the  paper 
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from  Thomas  JBrice,  who  had  been  a  director  of  the  bank,  but  he 
could  not  recollect  at  what  time. 

Thomas  H.  Baird,  being  next  offered  as  a  witness  on  the 
part  of  the  plaintiffs,  was  objected  to  on  the  ground  of  interest. 
It  was  admitted  by  the  plaintiffs,  that  he  had  been  a  stock- 
holder, but  they  alleged  that  he  had  transferred  his  stock.  It  ap- 
peared from  the  stock  book  that  he  had  been  a  stockholder,  but 
no  transfer  of  his  stock  was  to  be  found  in  the  transfer  book. 
There  was,  however,  a  letter  of  attorney  in  the  following  words, 
viz.  "I  assign  and  transfer  and  make  over  to  The  Bank  of  Wash- 
ington, all  the  shares  which  I  hold  or  have  an  interest  in,  in  the 
bank,  in  whatsoever  names  they  may  be;  and  I  do  hereby  autho- 
rize and  empower  John  Barrington,  Esq.,  to  make  this  transfer 
on  the  books  of  the  said  bank,  at  any  time,  with  as  full  effect  as  I 
could  do  myself.  Witness  my  hand  and  seal,  this  7th  of  July, 
1819.  ;  Thomas  H.  Baird.'" 

"Attest,  Catherine  Barrington." 

The  stock  account  of  Judge  Baird  was  likewise  produced  by 
the  plaintiffs,  and  No.  13  of  the  plaintiffs'  specification  of  breaches, 
stated  above,  was  read  by  the  defendants'  counsel,  in  further  sup- 
port of  their  objection  to  his  testimony.  The  court,  however,  ad- 
mitted the  witness,  and  sealed  a  bill  of  exceptions. 

In  giving  his  evidence,  this  witness  declared  that  he  could  not 
recollect  when  he  first  saw  the  bond.  He  thought  he  saw  it  among 
the  papers  of  the  bank.  He  had  no  recollection  of  the  execution  of 
the  bond,  or  that  it  had  ever  been  offered  to  the  Board.  Whether 
or  not  it  was  taken  in  his  absence,  he  could  not  tell.  He  found  it 
lying  in  the  bank,  and  he  thought  he  put  it  into  a  blank  book  of 
his  in  the  bank.  Afterwards,  when  he  left  the  bank,  he  handed 
it  to  some  gentleman,  but  could  not  say  to  whom.  He  knew  of 
no  act  of  the  Board,  or  of  himself,  to  discharge  Robert  Haslett. 
The  minutes  were  generally  kept  by  Barrington.  He  had  a 
conversation  with  Barrington  on  the  subject  of  the  erasure  of  the 
bond,  when  he  came  out  of  the  last  special  court.  The  deponent 
told  Barrington,  that  he  must  have  made  the  erasure.  He  replied, 
that  if  he  did,  it  must  have  been  in  the  presence  of  the  Board,  and 
with  their  assent.  The  deponent  told  him  he  thought  it  was,  for 
such  was  his  impression. 

The  plaintiffs,  for  the  purpose  of  showing  the  existence  of  a 
bond  to  which  the  name  of  Robert  Haslett  was  signed,  over 
which  the  Board  of  Directors  had  control,  next  offered  to  read 
a  resolution  on  the  minutes  of  the  six  following  named  direc- 
tors, viz.  Thomas  H.  Baird,  President,  Thomas  Acheson,  R. 
Hamilton,  D.  Norris,  and  James  Orr,  of  the  date  of  the  19th  of 
Jlpril,  1815,  in  these  words,  viz.  "Resolved,  that  the  name  of 
Robert  Haslett  be  struck  off  the  said  bond  of  security  for  the 
cashier,  provided  the  other  sureties  consent  thereto."  The  evi- 
dence was  objected  to  by  the  defendants'  counsel,  on  the  ground 

VOL.  xiv.  3  F 


410  SUPREME  COURT  [Pittsburgf 

(Barrington  and  others  v.  The  Bank  of  Washington.) 

that  the  resolution  was  entered  into  by  a  number  of  members  of 
the  Board,  incompetent  for  that  purpose.  The  court  overruled 
the  objection,  and  admitted  the  evidence,  upon  which  an  excep- 
tion was  taken. 

The  plaintiffs  then  offered  to  read  in  evidence  to  the  jury,  the 
bond  of  which  proof  had  been  made,  as  stated  above,  without  fur- 
ther evidence,  which  was  objected  to  by  the  defendants'  counsel, 
who  produced  and  read  to  the  court  the  Fifth  Fundamental  Article 
of  an  act  of  assembly,  entitled,  "An  act  regulating  banks,"  passed 
the  21st  of  March,  1S14,  and  the  following  ordinances  or  bjMaws 
of  the  said  corporation,  viz.— 

"ARTICLE  SECOND." 

"SECT.  I.  The  directors  shall  keep  fair  and  regular  entries  in  a 
book,  to  be  provided  for  that  purpose,  of  their  proceedings;  and, 
on  every  question  where  two  directors  shall  require  it,  the  yeas 
and  nays  of  the  directors  voting,  or  the  names  of  the  members 
who  make  and  second  a  motion,  shall  be  duly  inserted  on  the  mi- 
nutes, and  these  minutes  shall  at  all  times,  on  demand,  be  pro- 
duced to  the  stockholders,  when  at  a  general  meeting  the  same 
shall  be  required." 

"  SECT.  VII.  The  minutes  of  the  preceding  meeting  shall  be 
read  before  the  Board  of  Directors  proceed  to  any  business,  and 
no  debate  shall  then  be  admitted,  nor  question  taken  on  the  busi- 
ness of  such  meeting,  except  as  to  errors  and  inaccuracies." 

The  court  overruled  the  objection,  and  permitted  the  bond  to 
be  given  in  evidence;  upon  which  the  defendants'  counsel  except- 
ed  to  their  opinion. 

Among  the  charges  of  official  misconduct  contained  in  the  plain* 
tiffs'  specification  of  breaches,  was  the  following,  viz. — 
"  No.  21. — *flu!*.  IS. — Joseph  Pentecost's  debt  due  to  the  bank? 
he  discharged  the  endorsers,  and  took  insufficient  se- 
curity for  the  same,  without  the  authority  of  the  di- 
rectors, $10,328,20. 
Interest  to  Dec.  31st,  1822,3.4.12,  2,088,07.'* 

It  appeared,  that  Joseph  Pentecost  was  indebted  to  The  Bank 
of  Washington  to  the  amount  of  ten  thousand  three  hundred  and 
twenty-eight  dollars,  and  twenty  cents,  which  was  due  upon  three 
notes;  one  for  one  thousand  dollars,  endorsed  by  George  Baird} 
one  for  four  thousand  two  hundred  and  fifty  dollars,  endorsed 
by  George  Morgan;  and  one  for  five  thousand  six  hundred  dol- 
lars, endorsed  by  James  JBrice  and  William  Jlshbrook :  That 
Harrington,  the  cashier  had,  on  the  day  of  August,  1819, 

taken  the  bond  of  Joseph  Pentecost,  conditioned  for  the  payment 
of  ten  thousand  three  hundred  and  twenty-eight  dollars,  in  annual 
instalment*,  from  the  date  of  the  bond,  which  contained  a  warrant 
of  attorney,  authorizing  the  entry  of  judgment  thereon,  with  a 
clause  prohibiting  judgment  from  being  entered  until  default  had 
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been  made  in  the  first  or  some  subsequent  instalment.  Several 
witnesses  were  examined  as  to  the  circumstances  of  the  above- 
mentioned  endorsers,  the  result  of  whose  testimony  was,  that 
George  Baird's  circumstances  were  considered  good  in  1819,  and 
George  Morgan's  and  James  Rice's  doubtful;  and  that  William 
JLshbrook  was  insolvent.  It  appeared,  further,  that  judgments  to 
a  considerable  amount  had  been  entered  against  Joseph  Pentecost 
previous  to  the  date  of  the  bond,  and  that  between  its  date  and 
the  time  of  his  default  in  payment,  several  other  judgments  were 
entered  against  him;  and  that,  on  a  sale  of  his  property,  made  sub- 
,sequently  to  the  entry  of  the  judgment  on  the  bond  taken  by  Har- 
rington, there  was  an  excess,  (though  not  a  very  considerable 
one,)  in  the  amount  of  sales  over  the  aggregate  amount  of  judg- 
ments entered  before  the  date  of  the  bond,  which  was  applied  to 
judgments  entered  subsequently  to  its  date,  but  before  the  entry 
of  judgment  upon  it. 

At  the  close  of  the  trial,  SHALER,  President,  charged  the  jury 
as  follows: — 

"The  present  action  is  brought  by  The  Bank  of  Washington 
against  John  Barrington  and  his  sureties,  to  recover  damages 
arising  from  breaches  of  the  condition  of  a  bond,  given  to  indemnify 
the  plaintiffs  from  any  failure  in  John  Barrington  in  the  faithful 
performance  of  his  duties,  as  cashier  of  The  Bank  of  Washington* 

"The  bond  of  which  oyer  is  given  by  the  plaintiffs,  is  dated  the 
25th  day  of  August,  1814.  Its  penalty  is  thirty  thousand  dollars. 
To  the  plaintiffs'  declaration,  which  is  in  debt,  the  defendants 
have  pleaded  non  est  factum  and  performance  of  the  condition. 
The  plaintiffs  have  put  in  a  replication  of  non-performance,  and  have 
assigned  no  less  than  thirty-four  breaches  of  the  condition.  A  few 
specifications  have  been  abandoned;  the  greater  part  of  them,  how- 
ever, the  plaintiffs  have  endeavoured  to  sustain  by  testimony: — of 
their  success  in  so  doing,  so  far  as  facts  are  in  issue,  you  are  the 
exclusive  judges;  so  far  as  the  law  is  concerned,  you  will  receive 
it  from  the  court,  and  apply  it  to  the  facts  that  have  been  satisfac- 
torily made  out. 

"The  first  point  to  which  I  shall  direct  your  attention,  is  the 
construction  of  the  condition  of  this  bond.  Although  the  instrument 
is  very  inartificially  drawn,  1  find,  upon  examination,  that  the  clause 
which  defines  the  boundaries  of  the  parties'  liability,  pursues,  or 
nearly  so,  the  terms  of  the  fifth  fundamental  article  of  the  general 
banking  act  of  1814. 

"The  condition  of  the  obligation  is,  "thai  John  Barrington 
shall  well  and  truly  perform  his  duties  of  cashier,  to  the  best  of  his 
abilities."  The  question  then  is,  What  is  such  faithful  perform- 
ance of  his  duties?  Is  it,  as  has  been  alleged,  simply  that  he  shall 
not  defraud  his  employers?  or  is  he  not  bound  to  conform  to  the 
general  principles  upon  which  all  such  institutions  are  conducted? 
The  cashier  of  a  bank  has  much  indeed  intrusted  to  him.  Not  only 
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the  money  of  the  stockholders,  but  that  of  depositors  is  in  his  power. 
In  the  management  of  the  business  of  the  batik  he  has  certain 
discretionary  powers :  in  the  employment  of  these  he  must  go- 
vern himself  with  that  degree  of  caution  which  a  prudent  man 
would  exercise  in  his  own  affairs;  and  this  discretion  does  not 
extend  to  those  acts  for  which  a  board  of  directors  is  especially 
constituted,  and  such  as  fall  toithin  their  customary  duties. 
If,  therefore,  he  undertakes  to  change  the  nature  of  the  sectiri- 
ties  of  the  institution,  without  the  assent  of  the  Board,  (unless, 
indeed,  the  circumstances  are  of  a  nature  that  render  it.  pecu- 
liarly necessary  to  the  institution,  which  circumstances  he  ought 
to  make  out  on  the  trial,')  and  loss  accrues  from  such  change, 
he  will  become  liable  for  breach  of  duty. 

"For  mere  mistakes,  errors  of  calculation,  such  as  in  the  ma- 
nagement of  great  banking  coneerns  must  frequently  occur,  a 
cashier  undoubtedly  ought  not  to  be  held  responsible.  If  the  errors 
are  so  numerous  as  to  afford  reasonable  ground  to  presume  gross 
negligence,  the  rule  would  be  otherwise;  and  if  the  errors  are  such 
as  tend  evidently  to  the  benefit  of  the  cashier  himself,  such  errors 
would  create  strong  suspicions  against  that  officer,  and,  in  pro- 
portion to  the  frequency  of  their  repetition,  and  amount,  would 
raise  a  presumption  of  a  want  of  due  fidelity  in  him.  Where  a 
party  undertakes  to  act  for  another,  he  must  show  either  the  au- 
thority or  the  acquiescence  of  the  principal.  It  would  be  singular, 
indeed,  if  it  lay  upon  the  party  contending  against  the  exertion  of 
the  power,  to  show  that  the  person  professing  ta  act  as  agent,  had 
no  authority  to  do  so. 

"  An  important  ground  of  defence  arises  under  the  pica  of  non 
est  factum;  that  is,  that  the  bond  declared  on  is  not  the  bond 
given  by  the  defendants.  The  bond  was  originally  signed  by  five 
persons.  Since  its  sealing,  and  subsequent  to  its  delivery,  it  has 
been  defaced,  by  the  erasure  of  the  name  of  Robert  Haslelt,  in 
the  body  of  the  instrument,  and  the  pen  has  been  drawn  over  his 
signature,  opposite  to  his  seal.  What  is  the  effect  of  this  erasure? 
If  made  by  the  obligee,  without  the  consent  of  the  obligor,  whe- 
ther the  erasure  be  in  a  material  or  immaterial  part  of  the  bond,  it 
would  thereby  become  void,  and  the  plaintiff  could  not  recover. 
If  the  erasure  be  made  by  the  obligor  himself,  in  a  several  bond, 
the  obligor  could  not  by  such  act  discharge  his  responsibility.  It 
does  not  appear  very  clearly  to  whom  the  bond  was  originally  de- 
livered. It  must  have  been  kept  amongst  the  papers  of  the  bank, 
and  was  taken  from  there  by  Judge  BAIRD,  President  of  the  insti- 
tution, and  delivered  by  him,  after  his  resignation,  to  Mr.  Brice,  a 
director.  Had  this  paper  come  into  the  hands  of  Judge  BAIRP, 
free  from  erasure,  it  would  then  have  become  incumbent  on  the 
plaintiffs  to  satisfy  you,  as  to  the  person  who  made  the  era- 
sure, and  by  whose  directions  it  was  made,  and  if  by  the  assent 
of  the  obligors,  or  cither  of  I  hem,  to  show  that  fact  to  the  jury. 
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If  the  obligee  produces  a  bond  on  which  there  is  an  erasure,  and 
which  came  into  his  hands  without  one,  he  must  explain  and  ac- 
count for  it.  The  presumption  is,  that  it  was  done  by  him,  unless 
he  gives  circumstances  in  evidence  to  destroy  that  presumption. 
Whether  you  are  satisfied  that  the  bond  on  which  this  action  is 
brought,  was  delivered  to  the  proper  officers  of  the  bank  and  held 
by  the  institution,  I  am  unable  to  say.  If  you  are,  by  whom  and 
by  whose  directions  was  the  erasure  made?  If  made  by  the  cashier 
at  the  instance,  and  by  the  instructions  of  the  directors,  and  with- 
out the  assent  of  the  other  obligors,  the  bond  is  void;  if  made 
^yUh  their  assent,  it  is  still  good  against  them.  The  evidence  to 
show  the  assent  of  the  obligors  is  certainly  very  slight,  and  if  upon 
that  subject  you  are  not  satisfied;  should  you  believe  the  erasure 
made  by  order  of  the  Board,  I  am  not  aware  upon  what 
principle  you  can  find  against  the  defendants.  But  it  is  con- 
tended, in  this  case,  that  the  bond  was  in  the  hands  of  Bar- 
rington,  one  of  the  obligors;  that  as  cashier  of  the  bank  he  held 
if;  and  that,  ivhen  he  delivered  it  to  Judge  BAIRD,  the  erasure 
tuas  already  made.  If  made  by  Barrington,  without  the  con- 
sent of  the  Board,  it  was  a  fraudulent  act  in  him,  and  his 
co-obligors  are  not  discharged  thereby.  Whether  the  erasure  was 
made  by  him  or  not,  and  whether  with  or  without  the  order  of 
the  directors,  and  whether  with  or  without  the  assent  of  the  other 
obligors,  you  will  decide  from  the  testimony." 

The  court  then  proceeded  to  charge  the  jury  upon  the  several 
specifications  of  charges  against«7o/m  Barrington.  In  relation  to 
the  21st  specification,  the  court  adverted  to  the  principle  which 
had  been  already  laid  down,  with  respect  to  the  duties  and  liabi- 
lities of  a  cashier,  and  likewise  to  the  testimony  given  upon  this 
specification. 

The  judge  then  charged  the  jury,  "  that  if  they  believed  that 
John  Burrington.had  taken  upon  himself,  without  any  autho- 
rity from  the  Board  of  Directors,  to  discharge  the  endorsers 
upon  the  notes  drawn  by  Joseph  Pentecost,  and  to  substitute  in 
their  place  Pentecost's  judgment,  or  if  the  cashier,  without 
such  authority,  had  done  any  other  act  by  which  the  endorsers 
had  been  discharged,  such  discharge  of  the  endorsers  was  a 
breach  of  the  condition  of  the  bond,  and  he,  together  with  his 
sureties,  became  responsible  for  the  AMOUNT  OF  THE  NOTES  from 
which  such  endorsers  had  been  discharged  by  the  act  of  the 
cashier." 

To  this  opinion,  the  counsel  of  the  defendants  excepted. 

Kennedy  and  Biddle,  for  the  plaintiffs  in  error. 

1.  The  special  court  had  no  jurisdiction  of  this  case.  The  act 
of  assembly  of  the  15th  of  March,  1S16,  Purd.  Dig.  422,  pro- 
vides for  special  courts,  where  the  judge  before  whom  it  would 
be  regularly  tried,  has  been  counsel,  or  has  a  personal  interest  in 
the  cause.  And  the  act  tf  the  23d  of  March,  ISIS,  Purd.  Dig, 
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424,  which  is  a  supplement  to  the  first,  and  narrows  its  provisions, 
declares,  that  when  the  president  of  any  judicial  district  shall  be 
personally  interested  in  the  event  of  any  suit  pending,  or  to  be  in- 
stituted in  his  district,  or  shall  have  been  concerned  as  counsel  for 
cither  of  the  parties,  or  those  under  whom  they  claim,  touching 
the  same  subject  matter;  or  whenever  it  shall  happen,  that  the  title 
under  which  either  party  claims  has  been  derived  through  such 
president,  such  suits  shall  be  the  subjects  of  the  jurisdiction  of 
special  courts.  Judge  BAIRD  had  not  been  counsel  in  this  cause, 
and  it  does  not  appear  that  he  was  personally  interested  in  the 
event  of  it.  The  ground  upon  which  the  defendant  below  asked 
for  a  special  court  was,  that  the  judge  was  interested  in  some 
points  of  law,  which  might  be  decided;  and  the  judge,  in  his  cer- 
tificate, expressly  declares,  that  he  knows  of  no  interest  he  has  in 
the  event  of  the  suit.  He  was  afterwards  admitted  as  a  witness, 
which  is  conclusive  upon  the  question  of  interest,  so  far  as  the 
opinion  of  the  court  below  goes.  No  consent  of  the  defendants 
to  the  jurisdiction  of  the  special  court  appears  upon  the  record; 
and,  if  it  did,  it  would  not  confer  jurisdiction.  Where  a  court  is 
of  limited  jurisdiction,  the  want  of  jurisdiction  need  not  be  plead- 
ed in  abatement,  but  may  be  taken  advantage  of  any  time. 

2.  The  cause  was  not  put  to  issue.    The  plea  of  non  est  factum 
was  without  replication  or  issue;  .and  there  was  no  rejoinder  to  the 
plaintiffs'  assignment  of  breaches  of  the  condition  of  the  bond. 
The  manner  of  pleading  on  a  bond  with  a  penalty  is,  a  declaration 
for  the  penalty;  a  plea  of  performance;  a  replication,  assigning 
breaches,  and  a  rejoinder  to  that  replication.  Postmaster  Gene- 
ral v.Cochran,  2  Johns.  413.  Caverly  v.  Nichols,  4  Johns.  189, 
The  record  showed  no  agreement  of  counsel  to  waive  formal  plead- 
ings, or  a  joining  of  issue,  without  which  the  judgment  is  errone- 
ous. 2  JBinn.  33.  3  Serg.  #  Ratule,  577. 

3.  The  bond  ought  not  to  have  been  received  in  evidence.  Tha 
act  of  the  21st  of  March,  1814,  Purd.  Dig.  56,  makes  it  the  duty 
of  the  Board  to  take  a  bond  from  the  cashier,  with  two  sureties. 
&c.     But  there  was  no  evidence  of  a  delivery  of  this  bond  by  the 
obligors,  nor  of  an  acceptance  of  it  by  the  obligees.   The  subscribing 
witnesses  did  not  prove  a  delivery.     The  only  evidence  was,  that 
it  was  found  among  the  papers  of  the  bank ;  but  this  was  no  proof 
of  delivery  nor  of  acceptance.    It  might  have  been  sent  to  the  Board 
for  their  approbation  or  rejection,  and  not  acted  upon.     Delivery 
is  essential  to  a  deed;  it  takes  effect  from  delivery,  and  there  can 
be  no  delivery  without  acceptance.  1  Shep.  Touch.  57,  58.   2  JBL 
Com.   397.     Jackson  v.  Phipps,  12  Johns.  418.     There  is  no 
presumption  that  the  bank  accepted  the  bond.     It  was  their  inte- 
rest to  reject  it,  in  order  to  get  better  security.     The  acceptance 
ought  to  appear  on  the  minutes  of  the  Board,  which  the  act  of  as- 
sembly directs  to  be  kept.     There  was  an  erasure,  in  consequence 
of  which  the  bond  was  void;  and  it  ought  not  to  have  gone  to  the 
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jury  for  that  reason,  as  there  was  no  evidence  to  account  for  it. 
Esp.  Ev.  129. 

4.  The  construction  given  by  the  court  below  to  the  condition 
of  the  bond  was  erroneous.    The  condition  prescribed  by  the  act  of 
assembly,  is  for  the  faithful  performance  of  the  duties  of  the  office; 
but,  in  the  bond  in  question,  the  words,  "to  the  best  of  his  abili- 
ties," were  added,  which  not  being  required  by  the  act,  are  to  be 
rejected.     The  part  of  the  charge  complained  of,  is  that  which 
makes  the  securities  responsible  for  the  cashier's  mistake  of  his 
duty:  for  example,  in  undertaking  to  do  what  was  not  intrusted 
to  him,  but  reserved  for  the  Board  of  Directors,  in  consequence  of 
which  a  loss  happened.     Sureties  are  favourites  of  courts,  both  of 
law  and  equity,  and  are  not  to  be  bound  beyond  the  terms  and  pre- 
cise scope  of  their  engagements.  Ludlow  v.  Simons,  2  Caines,  29. 
In  the  case  of  The  Union  Bank  v.  Clossey,  1Q  Johns.  271,  it  was 
held,  that  the  sureties  were  bound  only  for  the  honesty  of  the  first 
teller  of  the  bank,  and  not  for  errors  of  judgment;  and  the  same 
principle  applies  to  this  case.     The  obligation  of  the  securities  ex- 
tended only  to  the  honesty  of  the  cashier,  not  to  his  abilities. 
Different  banks  intrust  different  matters  to  the  discretion  of  the 
cashier;  and  it  is  often  a  nice  matter  to  trace  the  line  between  the 
powers  of  the  cashier  and  those  of  the  directors.     The  bank  had 
ceased  discounting,  and  was  winding  up  its  concerns  when  Pente- 
cost's notes  were  given  up,  and  his  judgment  bond  taken  in  ex- 
change, and  the  cashier  might  well  consider  the  bond  as  the  best 
security;  but  for  this  error  of  judgment  his  securities  were  certainly 
not  responsible. 

5.  The  Court  of  Common  Pleas  charged  the  jury  incorrectly 
upon  the  doctrine  of  erasure.     The  charge  was,  that  if  Barring- 
ton  (who  was  the  officer  and  agent  of  the  bank,)  made  the  erasure, 
without  the  knowledge  of  the  obligors,  the  bond  was  not  void  as 
to  them.     The  law  is  otherwise.     Erasure  by  a  stranger,  without 
the  privily  of  the  grantor  or  grantee,  makes  a  deed  void.  1  Shep. 
Touch.  68.     If  a  bill  of  exchange  be  altered  in  a  material  part, 
even  by  a  stranger,  it  discharges  the  endorsers.   Chitty  on  Bills, 
130.    The  alteration  of  the  date  of  a  promissory  note  by  the  payee, 
avoids  it.    Bank  of  the  United  States  v.  Russet,  3  Yeates,  391. 
Stephens  v.  Graham,  7  Serg.  <$*  Rawle,  508.    The  alteration  of  a 
bond,  by  inserting  another  obligor,  without  the  consent  of  the  ori- 
ginal obligors,  vitiates  the  instrument.  O'Neal  v.  Long,  4  Cranch, 
160.    PARSONS,  C.  J.,  in  Smith  v.  Crooker,  5  Mass.  Rep.  538,  lays 
down  the  general  rule  to  be,  that  an  alteration  by  a  stranger,  with- 
out the  privity  of  the  obligor,  avoids  the  bond.     The  same  rule  is 
recognized  in  other  cases.   Den  v.  Wright,   2  Halsted,  177.   Pi' 
gofs  Case,  1 1  Coke  27.  2  Bulst.  247,  S.  C.  Pembertorfs  Lessee 
v.  Hicks,  1  Binn.  14.     The  bond  ought  not  to  have  gone  to  the 
}ury,  without  some  evidence  by  the  plaintiffs  accounting  for  the 
erasure,  or  showing  that  it  was  done  by  the  consent  of  the  obligors, 
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6.  In  saying  to  the  jury,  that  if  the  paper  came  into  the  hands 
of  Judge  BAIUD  free  from  erasure,  it  would  lie  on  the  plaintiffs  to 
account  for  the  erasure,  the  court  below  was  wrong.     It  would 
lie  on  the  plaintiffs  to  account  for  the  erasure,  if  it  existed,  as  it 
undoubtedly  did,  before  the  paper  came  into  the  hands  of  Judge 
BAIRD.     A  positive  misdirection  is  error,  though  other  parts  of 
the  charge  may  be  to  the  contrary.  Work  v.  Maclay,  2  Serg.  4* 
JRawle,  415. 

7.  There  was  error  in  instructing  the  jury,  that  if  the  chashier 
discharged  the  endorsers  on  any  notes,  by  changing  the  securities, 
he  and  his  sureties  were  answerable  to  the  amount  of  the  notes. 
This  part  of  the  charge  related  to  Pentecost's  debt  of  ten  thousand 
dollars.    If  the  cashier  acted  in  this  matter  to  the  best  of  his  judg- 
ment, as  he  probably  did,  his  sureties  are  clearly  not  liable.     Be- 
sides, it  is  probable  that  the  whole  amount  of  this  debt  could  not 
have  been  recovered,  if  the  securities  had  not  been  changed,  and 
the  measure  of  damages  should  have  been  the  amount  lost  by  the 
bank,  in  consequence  of  the  change  of  securities,  and  no  more. 
Andrews  v.  Pardi,  5  Day,  29.   Purviance  v.  *ftngus,  1  Dall.  185. 
Russel  v.  Palmer,  2  Wils.  325.   Dearborn  v.  Dearborn,  15  Mass. 
318.   Sherman  v.Goodman,  13  Mass.  188. 

S.  The  resolution  of  the  Board  of  Directors,  of  the  31st  of  J2u- 
gust,  1814,  was  irrelevant,  and  therefore  not  evidence.  The  ob- 
ject was,  to  prove  that  Barrington  was  cashier;  but  the  resolution 
does  not  mention  Barrington.  Besides,  there  was  a  written  pa- 
per proving  the  appointment,  and  this  ought  to  have  been  pro- 
duced. 

9.  Dr.  Murdoch  was  interested,  and,  consequently,  not  a  com- 
petent witness.     He  was  a  stockholder  when  the  bank  became  in- 
solvent, and  was  liable,  in  case  of  a  deficiency  to  pay  the  debts  of 
the  bank,  for  that  portion  of  his  subscription,  which  had  not  been 
called  for  and  paid  up;  and  this  liability  he  could  not  divest  him- 
self of  by  a  subsequent  transfer  of  his  stock.     The  charter  was 
forfeited  before  the  transfer. 

10.  Judge  BAIRD  was  also  an  incompetent  witness,  on  the  ground 
of  interest;  for  if  the  bank  recovered  of  Barrington  and  his  secu- 
rities, on  account  of  a  transaction  with  BAIRD,  BAIRD  is  bound  to 
indemnify  them,     Besides,  he  had  been  a  stockholder,  and  had 
not  transferred  his  stock  to  the  bank,  but  only  given  Barrington 
a  power  of  attorney  to  make  the  transfer.     The  bank  did  not  en- 
force the  conveyance.     On  the  contrary,  they  claimed  from  Bar- 
rington the  whole  amount  of  the  sum  credited  by  him  to  Judge 
BAIRD'S  account,  and  have  obtained  a  verdict  and  judgment  for 
the  whole  amount.   Towle  v.  Stevenson,  1  Johns.  Cas.  110.    Cod- 
win  v.  Hacker,  1  Caines,  527.     In  truth,  the  stock  remained  the 
property  of  Judge  BAIRD,  and  therefore  he  was  clearly  interested. 
[./V.  B.  This  point  was  made  by  Mr.  Kennedy  alone;  his  colleague 
being  of  opinion  that  it  could  not  be  sustained.] 
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11.  The  resolution  respecting  the  striking  out  of  Haslett's 
name  from  the  bond,  ought  not  to  have  been  received  in  evidence, 
because  there  was  not  a  competent  number  of  members  present,  as 
required  by  the  act  of  assembly,  7  Serg.  4*  Rawle,  392.     It  was 
a  resolution,  too,  in  their  own  favour,  and  thus  they  made  evidence 
for  themselves. 

12.  In  saying  to  the  jury,  that  he  was  not  aware  upon  what, 
principle  they  could  find  for  the  defendants,  the  President  of  the 
court  below  expressed  himself  too  vaguely,  and  left  the  jury  to 
judge  of  the  law,  which  was  error. 

,  Baldwin,  for  the  defendants  in  error. 

1.  The  parties  agreed  that  this  cause  was  the  proper  subject  of 
a  special  court,  and  no  objection  to  its  jurisdiction  appears  upon 
the  record.     The  acts  of  1816  and  1S18  are  both  in  force;   the 
latter  being  a  supplement  to  the  former.     The  judge  certifies  the 
cause  for  a  special  court  when  he  thinks  proper.     This  cause  was 
regularly  certified,  and  no  objection  made.     This  court,   there- 
fore, cannot  take  cognizance  of  any  objection  now  made.     Judge 
BAIRD,  at  the  conclusion  of  the  certificate,  says;  "  I  certify  all 
facts  really  existing,  necessary  to  give  jurisdiction." 

2.  The  exception,  founded  on  the  want  of  joining  issue,  ought 
not  to  prevail;  "because  it  may  be  collected  from  the  record,  that 
both  parties  agreed  to  try  the  cause,  and  consider  the  issue  as 
joined  upon  the  pleadings,  as  they  were.     The  charge  of  the  court 
shows  that  the  parties  considered   the  issue  joined,  both  on   the 
plea  of  non  est  factum  and  the  plea  of  performance,  with  the  as- 
signment of  breaches  by  the  plaintiffs.     There  is  no  settled  rule 
of  this  court,  that  a  judgment  must  be  reversed,  unless  mention  is 
made  of  issue,  and  no  case  to  that  effect  can  be  produced.     The 
plea  of  non  est  factum  concludes  to  the  country,  and  thus  presents 
a  direct  issue.     If  the  assignment  of  breaches  is  not  replied  to,  it 
is  the  fault  of  the  defendants,  of  which  they  cannot  take  advan- 
tage.    In  New  York,  mis-pleading  is  cured  by  verdict,  (12  Johns. 
353;)  and  here  the  most  trifling  circumstance  is  laid  hold  of  to 
prevent  the  reversal  of  judgment  for  want  of  an  issue,  after  trial 
on  the  merits.  2  Serg.  $  Rawle,  337.   9  Serg.  8?  Rawle,  67. 

3.  [The  counsel  for  the  defendants  in  error  was  told  by  the  court 
that  it  was  unnecessary  to  argue  the  third  exception.] 

4.  The  condition  of  the  bond  was  correctly  construed.     The 
language  of  the  court  below  was,  that  "the  cashier  should  exer- 
cise such  care  and  prudence,  as  a  man  should  reasonably  use  in  his 
own  affairs."     This  was  right,   for,  by  accepting  the  office,  the 
cashier  undertakes  for  a  reasonable  knowledge  of  his  duly.    1  Li- 
vermore  on  Jlgency,  339,  341.     The  court  also  said,  that  "the 
cashier  should  not  usurp  the  powers  reserved  to  the  Board,  and 
that  if  he  exchanged  one  security  for  another,  he  should  be  re- 
sponsible for  any  loss."     This  was  the  least  that  could  be  said; 
and  even  this  was  qualified  by  the  court,  by  excepting  extraordi- 

VOL.  xiv.  3  G 
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nary  cases  of  emergency,  and  involuntary  mistakes  in  calculation. 
It  is  not  law,  that  this  bond  only  stipulates  for  the  honesty  and 
morality  of  the  cashier.  Every  man  is  responsible  for  gross  ne- 
gligence, and  especially  an  officer  who  receives  a  salary.  Gross 
negligence  makes  even  a  gratuitous  agent  responsible,  and  an  agent 
for  reward  is  held  more  strictly.  Livermore  on  Agency,  342,  352. 

5.  Harrington,  the  cashier,  by  whom  the  erasure  was  made, 
was  no  stranger,  but  one  of  the  obligors;  and  no  case  goes  so  far 
as  to  say,  that  this  would  discharge  the  others.     It  was  an  act  of 
infidelity  in  his  office,  for  which  the  obligors  are  responsible.     It 
is  not  generally  true,  that  every  alteration  by  a  stranger  avoids  a 
deed.     If  the  seals  of  a  deed  be  torn  off  by  a  child,  the  deed  is 
good.  Palmer,  403.  Latch.  226.     A  deed  torn  by  a  stranger,  by 
accident,  remains  valid.    Bro.  Jib.  88.    13  Vin.  44.     An  estate 
conveyed  by  deed  remains,  though  the  deed  be  destroyed.   Vent. 
297.   2  Johns.  84.     An  alteration  by  one  of  several  obligors,  does 
not  affect  a  bond.  Shep.  Touch.  68.   iGallison,  69,  71.   15  Johns. 
297.    Cro.  EL  408,  546.   5  Co.  23. 

6.  It  is  not  necessary  to  defend  every  word  of  the  charge  of  the 
court  below.     It  is  enough,  if,  upon  the  whole,  it  can  be  support- 
ed.    One  part  may  be  explained  by  another.     The  charge,  upon 
the  whole,  was  right, — that,  if  the  bond  was  altered  by  the  con- 
sent of  the  obligors,  it  was  void.     As  to  its  coming  to  the  hands 
of  Judge  BAIRD,  the  meaning  of  the  judge  was,  that  if  it  came  to 
his  hands  unaltered,  it  lay  upon  the  plaintiffs  to  show  how,  and 
by  whom  it  was  altered;  and  in  this  there  was  no  error. 

7.  The  only  proper  measure  of  damages,  in  this  case,  was  the 
amount  of  Pentecost's  notes  delivered  up.     These  notes  had  been 
discounted  by  the  bank,  and  were  not  due  when  they  were  given 
up  by  the  cashier.     What  they  were  then  worth,  it  was  impossi- 
ble for  the  jury  to  ascertain.     They  might  have  been  paid  or  se- 
cured, although  neither  the  drawers  nor  endorsers  were  worth  the 
money.     In  commercial  law,  if  a  man  gives  up  a  note  or  bill,  he 
makes  it  his  own.    Miner  v.  Tagert,   3  Binn.  204.     Chitty  on 
Bills,  258,  272,  375.  18  Vez.  20,  21.    3  Johns.  230. 

8.  The  resolution  of  the  Board  of  Directors,  of  the  31st  of  Au- 
gust, 1814,  was  not  irrelevant,  because  it  shoxved  that  there  was 
an  existing  cashier;  and  it  was  shown,  by  other  evidence  on  the 
part  of  the  plaintiffs  below,  that  Sarrington  was  cashier  de  facto. 
It  was  introductory  to  evidence  of  the  cashier's  bond,  on  which 
suit  was  brought. 

9.  Dr.  Murdoch  having  sold  out  and  transferred  his  stock,  he 
had  no  longer  any  interest,  and  was  therefore  a  competent  witness. 

10.  [The  counsel  thought  it  unnecessary  to  speak  to  this  excep- 
tion, in  consequence  of  what  had  fallen  from  the  court] 

11.  The  resolution  of  the  directors,  authorizing  Hasletfs  name 
to  be  striken  from  the  bond,  was  evidence,  notwithstanding  there 
were  not  enough  members  present  to  constitute  a  Board,  because 
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the  minutes  being  kept  by  Barrington,  his  acts  were  evidence 
against  him  and  his  sureties;  besides  which,  it  was  evidence  that 
the  Board  was  in  possession  of  the  bond. 

12.  [The  court  informed  the  counsel,  that  he  need  not  argue 
the  twelfth  exception.] 

The  opinion  of  the  court  was  delivered  by 

DUNCAN,  J.  The  real  matter  in  controversy  between  the  parties, 
was  on  the  construction  of  the  instrument  declared  on,  as  the  joint 
obligation  of  the  plaintiffs  in  error,  and  its  binding  force  on  them, 
after  the  material  alteration,  by  the  erasure  of  the  name  of  Robert 
Haslett,  one  of  the  joint  obligors. 

The  other  questions  are  subordinate;  but,  as  the  case  goes  back, 
and  all  the  points  may  be  relevant,  it  is  made  the  duty  of  this  court 
to  give  an  opinion  on  all. 

The  first  error  assigned,  is  to  the  jurisdiction  of  the  court.  The 
presiding  Judge  of  the  Court  of  Common  Pleas  thought  proper  to 
certify  and  return  this  case  for  trial  to  the  special  court,  and  the 
parties  went  on  to  trial  without  exception,  as  on  a  case  properly 
certified.  The  requisite  certificate  has  been  given  to  confer  juris- 
diction, and  the  course  of  the  argument  shows  the  propriety  of 
the  certificate;  for  even  the  counsel  of  the  plaintiffs  in  error  draw 
different  conclusions,  as  to  the  interest  of  the  President.  While 
one  admits  that  he  had  no  interest,  and  was  a  competent  witness, 
the  other  contends,  totis  viribus,  that  he  was  interested,  and  there- 
fore improperly  received;  and  it  is  one  of  the  errors  assigned,  and 
which  this  court  is  now  to  decide,  that  he  was  incompetent  as  a 
witness.  In  a  case  so  circumstanced,  every  unprejudiced  man 
will  admit,  that  the  judge,  even  though,  in  his  private  judgment, 
he  might  suppose  he  had  no  interest,  yet  he  took  the  safest  and 
justest  ground,  in  certifying  the  cause.  It  was  a  case  of  doubt 
and  difficulty: — the  judge  has  certified  all  the  facts  necessary  to 
give  the  special  court  jurisdiction,  and  we  are  not,  in  a  court  of 
error,  to  say  he  has  improperly  certified,  when  all  parties  agreed, 
without  objection  to  the  jurisdiction,  to  go  on  to  trial;  even  though 
we  decide,  that,  as  the  record  stands,  he  was  a  competent  witness. 

The  second  error  is,  that  the  cause  was  not  put  to  issue,  there 
being  no  replication  to  the  plea  of  non  est  factum,  and  no  re- 
joinder to  the  plaintiffs'  assignment  of  breaches.  After  a  trial  on 
the  merits,  in  any  case,  (I  speak  here  only  my  own  opinion,) 
where  the  party  has  had  the  full  benefit  of  his  defence  to  the  ac- 
tion, I  would  feel  a  strong  disposition  to  maintain  the  verdict.  I 
have  before  expressed  this  opinion  in  Jordan  v.  Cooper,  3  Serg.  fy 
Rawle,  583.  It  has  been  so  settled  in  Massachusetts.  9  Mass. 
Rep.  552.  And,  in  New  York,  in  Snyder  v.  Snyder,  4  Coiven, 
394,  the  court  suffered  the  replication  to  be  added  by  way  of 
amendment,  nunc  pro  tune,  where  the  plaintiff"  had  neglected  to 
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reply  to  the  statute  of  limitations.  The  courts  in  Westminster 
Hall,  have  nearly  done  the  same  thing.  But,  without  now  deciding 
the  general  question,  all  the  members  of  this  court,  who  heard  the 
argument,  are  of  opinion,  that,  on  inspection  of  this  record,  it 
shows  an  agreement  of  the  parties  to  go  to  trial,  waiving  the  im- 
propriety of  the  pleading  on  the  record,  as  it  stood;  for  on  the  eve 
of  the  trial  the  defendants  pleaded  performance  of  covenants,  and 
received,  instead  of  a  regular  assignment  of  breaches,  an  informal 
specification.  The  parties  agree  to  go  on  to  trial  "  on  a  specifica- 
tion of  charges  relating  to  the  suit  of  The  Bank  of  Washington, 
Pennsylvania,  v.  John  Harrington  and  sureties."  After  this, 
it  would  reflect  little  credit  on  the  administration  of  justice,  to  set 
aside  a  verdict  in  which  the  court  and  jury  had  occupied  many 
days;  and  when  it  appears  that  there  was  a  minute  investigation  of 
every  matter  which  the  plaintiffs  in  error  suggested  as  a  defence; 
where  they  had  the  benefit  of  all  the  defence  and  evidence,  as  well 
on  the  plea  of  non  est  factum,  as  on  each  breach  stated  in  the 
specification. 

The  third,  fifth,  and  twelfth  specifications  of  error,  all  relate  to 
one  great  question  of  fact, — the  question  whether,  after  the  erasure 
of  the  name  of  Robert  Haslett,  the  bond  became  the  joint  obliga- 
tion of  the  plaintiffs  in  error  and  Thomas  *ftcheson;  or  whether 
that  act  did  not  render  it  void.  I  have  reserved  this  question,  to 
be  considered  in  the  last  view  to  be  taken  of  this  case. 

The  fourth  error  assigned,  is  the  construction  of  the  condition 
of  the  bond: — "That  John  Barrington,  the  cashier,  shall  well 
and  truly  perform  the  duties  of  cashier  of  the  bank  aforesaid,  to 
the  best  of  his  abilities."  It  has  been  contended,  that,  "to  the 
best  of  his  abilities,"  restrains  the  guarantee  to  acts  of  infidelity 
and  dishonesty,  and  that  they  were  so  intended,  not  being  used  in 
the  general  banking  law;  and  therefore  if  the  act  be  done  igno- 
rantly,  but  not  dishonestly,  however  injurious  it  may  be  to  the 
institution,  however  contrary  to  the  official  duties  of  the  cashier, 
still,  if  there  be  no  corrupt  motive,  the  securities  are  not  liable. 
While  I  admit  the  ingenuity,  I  cannot  agree  to  the  solidity  of  the 
argument.  The  covenant  is,  that  the  cashier  will  discharge  the 
duties  of  his  appointment;  that  is,  with  competent  skill  and  abili- 
ties. A  man  who  accepts  an  office  or  trust,  of  any  kind,  contracts 
that  he  will  exercise  it  with  competent  skill  and  ability;  and  his 
sureties,  who  are  bound  that  he  will  execute  it  according  to  his 
ability,  warrant  for  the  performance  of  this  contract  of  the  officer. 
A  man  cannot  go  beyond  his  abilities;  but,  in  appointments  of  this 
kind,  it  is  an  undertaking  that  the  officer  will  act  according  to  the 
duties  of  his  station;  and  if  he  transcends  the  known  powers  of  a 
cashier,  by  changing  the  securities  of  the  bank,  without  their 
knowledge,  and  loss  has  accrued  by  the  abuse  of  his  trust,  the  loss 
falls  within  the  words  of  the  condition,  and  the  sureties  are  re- 
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sponsible  for  the  amount  of  such  actual  loss.  Of  the  charge  of  the 
court,  in  this  particular,  the  plaintiffs  in  error  have  not  just  cause 
of  complaint. 

But  I  am  of  opinion,  that  they  have  sustained  the  seventh  spe- 
cification of  error.  Barrington's  sureties  were  not  by  his  mis- 
conduct, by  his  change  of  securities,  by  his  acceptance  of  Pente- 
cost's judgment,  and  agreement  to  suspend  proceedings  on  that 
judgment,  converted  into  the  securities  of  Pentecost:  they  are 
only  responsible  for  the  damages  which  probably  resulted  from 
the  change;  and  then  the  bank  should  have  shown  that  they  could 
have  recovered  the  whole,  or  part  of  the  debt,  by  evidence  of  the 
circumstances  of  Pentecost  and  his  endorsers.  2  Wils.  328.  Whe- 
ther there  was  sufficient  to  pay  in  whole  or  in  part,  if  the  security 
had  remained  unchanged,  should  have  been  left  to  the  jury.  It  was 
a  question  of  quantum  damnificatus;'nQi  a  commercial  question, 
nor  an  action  for  a  tort  committed  by  the  securities,  but  indemnity 
for  a  loss  proved  to  have  been  sustained;  an  open  question  of  ac- 
tual pecuniary  loss;  not  a  closed  one,  where  the  measure  of  da- 
mages was  the  amount  of  the  debt,  but  one  for  the  consideration 
of  the  jury; — what  has  been  the  injury  sustained;  what  has  the 
bank  lost  by  this  unauthorized  act  of  the  agent?  If  the  security 
was  good,  then  the  bank  has  lost  the  whole  debt  by  the  change. 
If  partially  good,  then  the  amount  of  the  sum,  which  probably 
would  have  been  recovered  from  them.  If  nothing  could  have 
been  recovered  from  them,  then  only  nominal  damages  against  the 
sureties.  The  damages  cannot  be  in  the  nature  of  punishment,  or 
penalty.  Now,  under  this  charge  of  the  court,  there  might  have 
been  recovered  from  the  sureties  more  than  the  bank  could  have 
recovered  from  their  debtors.  Place  the  bank  in  statu  quo,  the 
damages  would  be  compensatory: — go  beyond  this,  and  they  are 
vindictive,  and  vindictive  damages  are  never  given  against  sure- 
ties. 

The  eighth  assignment  of  error,  is  in  admitting  evidence  of  the 
Board  of  Directors  of  the  31st  of  August,  1814.  As  this  cause 
goes  back,  it  is  proper  to  state  under  what  circumstances  the  en- 
try would  be  evidence.  The  evidence  of  George  Morgan,  be- 
ing received  to  show  the  actual  appointment  of  Harrington  by 
a  Board  of  Directors,  and  the  written  memorandum  of  that  ap- 
pointment, if,  on  a  proper  search,  that  paper  cannot  be  found, 
proof  must  be  made  of  its  contents,  and  the  direction  given  to 
Barrington  to  enter  it  on  the  minute  books,  leaving  a  blank  for 
Mr.  Morgan  to  insert  the  name  of  the  cashier.  But  if  no  evidence 
was  given  of  any  memorandum  in  writing,  nor  trace  of  entry  to 
be  found  of  the  appointment,  evidence  would  be  admissible  to 
show  that  Barrington  continually  acted  as  cashier  of  the  Bank. 
The  books  of  the  bank  were  all  in  his  handwriting,  and  kept  by 
him;  all  bank  notes  were  attested  by  him;  every  act  which  would 
fall  within  the  functions  of  a  cashier  being  proved  to  have  been 
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done  by  him;  the  bond,  the  deed  of  the  defendants,  stating  him  to 
be  the  cashier;  all  this  would  be  satisfactory  evidence  of  his  ap- 
pointment as  cashier;  and  though  the  entry  of  the  31st  of  August, 
1S14,  might  not  be  evidence  perse,  yet,  connected  with  the  other 
evidence,  it  would  be  evidence  of  his  appointment;  and  all  this 
would  satisfy  even  an  allegation  that  he  was  duly  appointed. 

If  the  bills  of  exceptions  on  which  the  ninth  and  tenth  errors 
are  assigned,  had  stated  that  Dr.  Murdoch  and  Judge  BAIRD  had 
been  original  subscribers  to  the  bank,  it  would  have  been  a  most 
serious  question,  whether,  as  the  bank  had  forfeited  its  charter, 
and  was  unable,  from  the  funds  paid  in,  to  pay  its  debts,  they 
would  have  been  competent  witnesses  to  increase  a  fund,  to  lessen 
the  debts  that  otherwise  might  fall  on  them,  in  proportion  to  their 
original  subscription;  for  only  seventeen  and  a  half  per  cent,  has 
been  paid  in,  of  fifty  per  cent,  subscribed.  But  this  is  not  so 
stated,-— it  may  be  so,  or  it  .may  not  be  so.  As  the  cause  goes 
back,  and  is  a  very  interesting  one,  it  is  desirable  it  should  go 
back  without  prejudicated  opinions,  on  matters,  which,  from  the 
state  of  the  record,  it  is  not  made  the  duty  of  the  court  to  decide. 
On  another  trial,  if  such  be  the  fact,  it  should  be  so  stated;  but 
the  fact  is  not  apparent  on  the  record,  that  these  gentleman  were 
original  subscribers.  They  may  be  so,  or  only  assignees.  If  as- 
signees only,  they  would  not  be  liable  further  than  as  stockhold- 
ers. The  court  does  not  perceive  any  interest  Judge  BAIRD  has 
in  the  event  of  the  trial.  The  cashier  had  discharged  him  from 
so  much  debt  to  the  bank  as  his  stock  amounted  to.  I  cannot  see 
that  the  securities  could  recover  from  him  in  any  form  of  action, 
if  judgment  was  rendered  against  them  for  this  item  in  the  speci- 
fication. 

The  eleventh  exception  respects  the  entry  of  a  resolution  of  cer- 
tain directors,  but  not  a  competent  number  to  constitute  a  Board, 
of  the  19th  of  Jlpril,  1815,  in  the  book  of  minutes,  in  the  hand- 
writing of  the  cashier:  "  Resolved,  that  the  name  of  Robert  Has- 
lett  be  struck  off  the  said  bond  of  security  for  the  cashier,  provided 
the  other  securities  agree  thereto."  I  cannot  say,  that  the  evidence 
was  not  admissible  for  any  purpose.  Had  it  been  offered  for  the 
purpose  of  showing  a  consent  by  the  plaintiffs  in  error  to  the  al- 
teration, it  should  have  been  rejected;  but  it  is  some  evidence;  it 
is  evidence  that  the  Board  was  in  possession  of  the  bond,  with  all 
the  names  on  it,  in  Jlpril,  1815.  It  proves  that  the  bank  then 
held  the  bond  unaltered,  and  that  the  obligors  had  not  then  con- 
sented that  the  name  of  Haslett  should  be  struck  out,  and  be  no 
longer  bound,  and  they  continue  to  be  bound. 

We  come,  in  conclusion,  to  the  consideration  of  the  third,  fifth, 
sixth,  and  twelfth  exceptions.  These  relate  all  to  the  great  ques- 
tion on  the  merits;  the  erasure  of  Haslett's  name,  and  whether, 
from  the  evidence,  he  became  loosened  from  this  joint  obligation, 
while  the  responsibility  of  the  others  \vas>  not  only  continued,  but 
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increased.  To  them  the  alteration  was  most  material.  While  it 
increased  their  responsibility,  it  changed  the  very  nature  of  their 
obligation.  Instead  of  being  the  joint  bond  of  five,  it  became  the 
joint  bond  of  four.  It  ceased  to  be  the  same  joint  contract.  Its 
identity  and  individuality  were  destroyed.  The  plea  of  non  est 
factum  puts  in  issue  the  execution  of  the  bond,  and  its  continu- 
ance, as  the  deed  of  all  the  joint  parties,  to  the  time  of  the  plea. 
Formerly  the  judges  decided  on  profert  or  view  of  the  deed,  whe- 
ther it  was  void  by  reason  of  interlineation  or  erasure;  but  when 
deeds  became  voluminous  and  multiplied,  they  found  it  inconve- 
nient to  decide  on  demurrer,  and  referred  it  to  the  jury.  It  is 
now  a  fact  for  the  jury  to  decide,  whether  it  is  the  same  identical 
contract  declared  on.  10  Co.  92.  Bull.  N.  P.  267.  As  the  law 
formerly  stood,  the  destruction  of  the  whole  deed,  or  its  loss, 
amounted  at  law  to  a  destruction  or  loss  of  the  debt.  If  mice 
gnawed  off  the  seal,  the  obligation  was  extinct.  This  was  with 
some  struggle  got  over  in  the  courts  of  law;  for  a  man  may  now 
declare  without  profert,  stating  the  deed  to  have  been  lost  by  time 
or  accident.  A  spoliation  of  a  part  of  the  deed  falls  within  the 
same  reason.  It  is  unnecessary  critically  to  examine  the  ancient 
doctrine;  it  is  sufficient  to  say,  that  the  same  rigour  does  not  pre- 
vail as  to  the  alteration  of  deeds.  But,  while  the  same  rigour  does 
not  prevail,  still  the  law  views  the  alteration  with  a  jealous  eye, 
and  requires  evidence  by  the  obligee,  for  the  burthen  of  proof  is 
on  him,  that,  if  the  alteration  be  material,  it  was  done  with- 
out the  consent  of  the  obligee;  or,  if  done  with  his  consent, 
the  consent  of  all  the  parties  in  interest  should  be  proved.  J2 
rule  of  common  sense  and  justice  now  obtains,  that  an  alter- 
ation in  a  material  part,  against  the  consent  of  the  obligor, 
does  not  ovoid  the  instrument,  any  more  than  its  total  destruc- 
tion would.  Jackson  v.  Martin.  15  Johns.  295.  2  Evans's  Po- 
thier,  180,  181.  And  it  appears  well  settled  in  the  Supreme 
Court  of  the  United  States,  Speeker  and  others  v.  The  United 
States,  9  Cranch,  26,  that  the  name  of  an  obligor  may  be  rased 
from  a  bond,  and  a  new  obligor  by  consent  of  all  parties  add- 
ed, without  making  the  bond  void,  and  such  consent  may  be 
proved  by  parol.  So  that  the  execution  and  delivery  of  the  bond 
being  proved,  and  the  bank  making  it  part  of  the  case,  that  in 
iftpril,  1815,  the  name  of  Robert  Haslett  was  on  the  bond,  by 
bringing  the  action  against  the  others,  omitting  his  name,  admit 
that  the  alteration  was  made  with  their  consent,  and  was  not  a 
fraudulent  alteration  of  the  name  of  the  name  of  Haslett;  for,  if 
fraudulent  and  without  their  consent,  then,  on  the  principles  stated, 
it  continued  the  joint  bond  of  all,  and  the  action  should  have  been 
brought  against  all,  and  they  could  not  have  dropped  the  name  of 
Haslett;  and  if  Haslett  continued  bound,  which  he  did  unless  the 
bank  released  him,  then  it  is  not  the  joint  obligation  of  these  in- 
dividuals, but  their  joint  obligation  with  Haslett.  It  is  not  the 
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same  joint  contract,  but  a  different  one.  The  only  question  then 
would  be,  Did  all  the  plaintiffs  in  error,  with  Thomas  Jlcheson, 
consent  to  this  alteration?  Is  there  satisfactory  evidence  of  this 
fact?  I  would  not  require  a  solemn  re-execution  and  re-delivery 
of  the  bond.  The  consent  of  all  might  be  proved  by  parol;  but 
then  it  should  be  proved,  and  not  conjectured.  It  was  not  a  ques- 
tion to  be  inquired  into  by  the  jury,  whether  Haslett's  name  had 
been  fraudulently  erased  or  not;  though  it  would  have  been,  had 
he  been  sued  as  a  joint  obligor;  for  that  which  is  admitted  by  the 
pleadings  need  not  be  proved.  It  cannot  be  denied  by  the  bank, ' 
that  the  alteration  was  made  with  their  consent.  Their  allegation 
is  on  the  joint  bond  of  four.  Was  that  the  view  of  the  case  pre- 
sented to  the  jury,  or  were  they  not  instructed  by  the  court  to 
settle  two  facts,  and,  if  either  of  them  was  found  against  the  plain- 
tiffs in  error,  then  the  verdict  was  to  be  for  the  bank?  In  either 
alternative,  the  securities  were  bound.  The  first  was, — Was  the 
alteration  made  fraudulently,  without  the  consent  of  the  bank? 
and,  if  the  jury  so  found,  then,  whether  the  securities  consented 
or  not,  still  they  were  bound.  The  other  question  was,  Did  they 
consent?  This  is  the  plain  meaning  of  the  charge.  If  it  was  not, 
then  it  was  so  obscurely  expressed  by  the  court,  that  it  would  tend 
to  mislead  the  jury.  The  judge  who  delivered  the  charge,  always 
expresses  himself  with  perspicuity: — "  It  does  not,"  says  the  opi- 
nion, "  appear  very  clearty  to  whom  the  bond  was  originally  de- 
livered. It  might  have  been  kept  among  the  papers  of  the  bank, 
and  was  taken  from  them  by  Judge  BAIRD,  President  of  the  insti- 
tution, and  delivered  by  him,  after  his  resignation,  to  Mr.  JBrice, 
a  director.  Had  this  paper  come  into  the  hands  of  Judge  BAIRD, 
free  from  erasure,  then  it  would  have  been  incumbent  on  the  bank 
to  satisfy  the  jury,  as  to  the  person  by  whose  direction  it  was 
made,  and  if  by  consent  of  these  obligors,  Or  either  of  them,  then 
to  show  that  fact  to  the  jury."  But  as  the  bank  by  this  action  did 
admit  that  Haslett's  name  was  withdrawn  b/ their  consent,  then 
whoever  had  the  custody  of  the  bond,  it  was  incumbent  on  the 
bank  to  prove  that  it  was  by  consent  of  all,  and  not  by  consent  of 
either;  for  if  all  did  not  consent,  then  it  was  not  the  joint  obliga- 
tion of  all — it  was  not  their  deed. 

The  evidence  of  this  consent  the  court  states  to  be  slight,  but 
the  concluding  sentence  of  the  charge,  the  last  words  to  the  jury, 
put  it,  not  on  the  consent  of  the  obligors,  but  on  the  fraudulent  al- 
teration of  the  bond,  without  the  consent  of  the  obligors,  by  the 
cashier.  "  If  it  was  done  without  the  consent  of  the  Board,"  says 
the  court,  "  it  was  a  fraudulent  act,  and  his  co-obligors  are  not 
discharged."  What  would  be  the  consequence  of  that?  If  the 
co-obligors  were  bound,  Ilaslett  continued  bound;  yet  it  was  ex- 
pressly admitted  in  the  argument,  as  well  as  conceded  by  the  form 
of  action,  that  Haslett  was  released.  The  action  is  founded  on 
that  assumption,  and  all  the  argument  on  both  sides  proceeded  on 
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this  principle.  This  cannot  be  right;  for  on  a  recovery  in  this 
action  against  the  plaintiff's-  in  error,  they  could  have  no  contribu- 
tion against  Haslett;  and,  taking  the  whole  charge  together,  any 
jury  must  conclude  that  they  were  instructed,  that  if  the  alteration 
was  made  by  Barrington,  without  the  consent  of  the  bank,  it  was 
fraudulent  against  all  but  Haslett,  whether  the  obligors  consented 
or  not;  whereas,  if  it  was  fraudulent  against  the  bank,  the  bond 
retained  all  its  original  force,  and  bound  all.  If  the  bond  was 
good  as  to  one,  it  was  good  as  to  all.  By  the  bank's  ratification 
of  the  erasure  of  Haslett's  name,  they  released  him;  and  the  obli- 
gation being  a  joint  one,  the  release  of  one  was  the  release  of  all; 
for,  if  it  was  not  so,  then  an  additional  burthen  would  be  cast  on 
the  plaintiffs  in  error,  without  their  consent.  This  would  be  ma- 
nifestly unjust.  They  have  a  right  to  say,  "  Non  in  hsec  vincula 
venimus.  Five  were  bound  jointly,  and,  without  our  consent,  you 
attempt  to  make  it  the  joint  deed  of  four.  It  is  not  the  individual 
bond  we  executed."  For,  in  all  cases  where  the  obligation  was 
on  the  deed  of  the  parties,  and  after,  and  before  action  brought,  it 
becomes  no  deed,  either  by  erasure  or  addition,  the  defendant  must 
satisfactorily  prove,  non  esffactum.  The  question  is,  what  it  is 
at  the  present  time  ?  5  Rep.  119.  Two  seal  a  deed;  the  seal  of  one 
of  them  is  broken  off.  He  shall  say,  non  est  fuctum^  and  this 
shall  avoid  the  obligation.  Br.,  Obligation, pi.  93,  3  H  7.  And 
where  the  alteration  is  injurious  to  one  of  the  obligors,  the  law  is 
reasonable  in  requiring  evidence,  not  amounting,  I  admit,  to  re- 
execution  of  the  bond,  (yet  that  was  the  opinion  *of  the  learned 
judge  in  Speaker's  case;)  not  requiring  all  that  solemnity,  which 
its  first  execution  did,  yet  requiring  evidence  of  a  consent  by  all  to 
the  alteration,  and  an  agreement  by  those  whose  responsibility  was 
to  be  increase'!,  to  remain  bound  alone,  as  if  the  name  of  one  had 
not  been  erased;  as  if  he  had  never  been  bound;  a  quasi  re-exe- 
cuti'»n  of  the  bond,  by  their  agreement  to  continue  bound. 

I  am  therefore  of  opinion,  there  was  error  in  this  part  of  the 
charge,  and  that,  for  all  the  reasons  given,  the  judgment  should  be 
reversed,  and  a  venire  facias  de  novo  awarded. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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SHAEFFER  against  JACK. 

IN  ERROn. 

The  remedy  given  by  the  act  of  the  5th  of  March,  1790,  upon  a  sheriff's  official 
bond,  is  not  cumulative  to  that  of  the  act  of  the  27th  of  March,  1713,  but  pre- 
cludes a  proceeding  under  that  act. 

A  WRIT  of  error  having  issued  to  a  special  Court  of  Common 
Pleas  of  Westmoreland  county,  it  appeared,  on  the  return  of  the 
record,  that  the  plaintiff  in  error,  Frederick  Shaeffer,  brought 
this  action  of  ejectment  against  the  defendant  in  error,  Wilson 
Jack,  for  the  premises  described  in  the  writ. 

In  the  court  below,  a  case  was  stated  for  its  opinion,  to  be  consi- 
dered as  a  special  verdict, — which  was  in  substance  as  follows: — 
Frederick  Shaeffer,  the  plaintiff,  obtained  a  judgment  in  the 
Court  of  Common  Pleas  of  Westmoreland  county,  at  September 
Term,  1801,  against  Philip  Steinmetz,  for  thirty  pounds  nine- 
teen shillings  and  sixpence,  with  interest,  from  the  20th  of  No- 
vember,  1801.  A  writ  of  fieri  facias,  issued  to  June  Term,  1802, 
upon  the  said  judgment,  to  which  the  sheriff,  John  Brandon,  esq., 
returned,  "Goods  levied."  The  Commonwealth  of  Pennsylva- 
nia brought  suit  against  the  said  John  Brandon,  sheriff  of  the 
said  county,  and  James  Brady  and  John  Kirkpatrick,  his  sure- 
ties upon  his  official  bond  in  the  Court  of  Common  Pleas  of  the 
said  county,  to  June  Term,  1805,  and  on  the  23d  of  July,  1805, 
obtained  judgment.  To  May  Term,  1821,  the  said  Frederick 
Shaeffer  sued  out  a  scire  facias  upon  the  judgment  against  the 
said  John  Brandon  and  his  sureties;  and,  on  the  1st  of  October, 
1821,  obtained  judgment  in  the  scire  facias  for  one  hundred  and 
eighty  dollars  and  eighty-seven  cents,  the  amount  for  which  the 
above-mentioned  fieri  facias  had  issued.  The  said  John  Bran- 
don, at  the  time  of  entering  into  his  official  bond,  and  at  the  date 
of  the  above-mentioned  judgment  against  him  and  his  sureties, 
was  seized  and  possessed  of  the  premises  described  in  the  writ. 
By  deed  dated  the  22d  of  Jlpril,  1807,  the  said  John  Brandon 
and  wife  conveyed  the  premises  to  Samuel  Jack  and  John  Curt, 
as  tenants  in  common.  To  November  Term,  1821,  the  said  Fre- 
derick Shaeffer  issued  a  fieri  facias  upon  his  judgment,  against 
the  said  John  Brandon  and  his  sureties,  which  was  levied  on  the 
premises  in  question;  and  an  inquisition  being  held  thereon,  they 
were  extended.  Shac.ffer  sued  out  a  libcrari  facias  to  February 
Term,  1S22,  which,  not  having  been  executed,  he  issued  an  alias 
liberari  facias  to  November  Term,  1822,  upon  which  the  premises 
were  valued  at  one  hundred  and  fifty  dollars  per  annum,  and  de- 
livered to  the  said  Frederick  Shaeffer. 

To  June  Term  1809,  a  scire  facias  issued  out  of  the  said  court. 
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at  the  suit  of  Nicholas  JVillison,  upon  the  original  judgment  against 
John  Brandon  and  his  sureties,  and  on  the  29th  of  December, 
1809,  judgment  was  obtained  for  three  hundred  and  fifty  three 
dollars  and  ninety-six  cents.  Upon  this  judgment  a  fieri  facias 
issued,  returnable  to  March  Term,  1S10,  and  a  venditioni  expo- 
nas,  to  November  Term,  1810.  Another  writ  of  scire  facias 
issued  on  the  said  original  judgment,  against  Brandon  and  his 
sureties,  to  June  Term,  1809,  in  which  judgment  was  obtained  on 
the  29th  of  December,  1809-  A.  fieri  facias  issued  on  this  judg- 
ment to  March  Term,  1810,  upon  which  the  premises  des/ribed 
in  this  ejectment  were  levied  upon  and  extended.  Another  scire 
facias  issued  upon  the  said  original  judgment  against  Brandon 
and  his  sureties  to  November  Term,  1810,  and  on  the  21st  of 
May,  1812,  judgment  was  confessed,  the  amount  to  be  ascertained 
by  the  attorneys.  Another  scire  facias  issued  on  the  said  judg- 
ment, against  Brandon  and  his  sureties  to  December  Term,  1809, 
iu  which  judgment  was  obtained  on  the  3d  of  *ftpril,  1810.  Upon 
this  judgment  a  fieri  facias  issued,  returnable  to  May  Term,  1810. 
Another  scire  facias  issued  to  February  Term,  1811.  Judg- 
ment was  obtained  thereon  on  the  23d  of  November,  on  which  a 
fieri  facias  issued  to  May,  1812,  and  a  venditioni  exponas  to 
November  Term,  1812.  'mother  scire  facias  upon  the  said  judg- 
ment, against  the  said  Brandon  and  his  sureties,  issued  to  Au- 
gust Term,  1811,  in  which  judgment  was  confessed  Jlpril  30th, 
1812;  and  another  scire  facias  issued  on  the  said  judgment  against 
Brandon  and  his  sureties  to  May  Term.,  1820,  in  which  no  judg- 
ment was  rendered 

Upon  the  facts  above  stated,  the  President  of  the  Court  of  Com- 
mon Pleas  delivered  the  following 

OPINION.  The  lien  of  the  original  judgment  against  Brandon 
expired  in  five  years  after  its  entry,  by  the  act  of  the  4th  of  tflpril, 
1798,  second  section,  unless  it  was  a  cautionary  judgment,  or  had 
been  revived  in  due  time  by  scire  facias.  That  the  judgment  was 
not  cautionary,  is  settled  by  the  decision  of  this  court  in  the  case  of 
The  Commonwealth  v.  Lohra  et  #/.,  for  the  use  of  Brandon  and 
his  sureties,  No.  178,  of  'May  Term,  1820.  There  has  been  no 
revival  by  scire  facias  to  affect  the  present  defendants;  but  it  is 
contended,  that,  as  the  judgment  was  a  lien  at  the  time  of  their 
purchase,  they  were  purchasers  with  notice  of  the  lien,  and  that, 
as  to  them,  it  needed  no  revival  by  scire  facias.  In  the  case  of 
Hern  and  Co.  v.  Hopkins,*  the  same  argument  was  urged  in  favour 
of  a  mechanic's  lien,  upon  which  a  judgment  had  been  obtained, 
but  which  was  limited  by  the  statute  to  an  operation  of  two  years, 
on  account  of  its  not  having  been  filed  within  six  months  from 
the  completion  of  the  building  to  which  it  attached.  The  Su- 
preme Court  held  it  under  advisement  for  a  year,  and  decided 

*  See  13  Serg.  &  Ra-wle,  269. 
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against  the  plaintiff.  The  cases  are  not  precisely  parallel.  But  in 
that  case,  as  in  this,  the  lien  existed  at  the  time  of  the  defendant's 
purchase,  of  which  he  had,  as  in  this  case,  notice;  but  the  interest- 
ed party  permitted  it  to  expire  by  the  statutory  limitation,  and 
the  defendant  had  the  same  advantage  which  would  have  been 
given  to  those  purchasing  after  the  period,  to  which  the  lien  had 
been  limited,  had  expired.  To  me,  the  act  of  1798  seems  very 
plain.  The  lien  of  the  judgment  no  longer  exists,  after  five  years 
have  elapsed  from  its  date.  I  see  no  reason  for  limiting  the  con- 
struction of  the  act,  so  as  to  exclude  from  its  benefits  those  who 
have  purchased  intermediately.  As  this  is  the  first  case  of  the 
kind  which  has  occurred,  it  will,  I  trust,  be  carried  to  the  Su- 
preme Court,  in  order  tnat  the  law  may  be  there  settled  on  due 
consideration.  I  am  of  opinion,  that  judgment  on  the  case  stated 
should  be  entered  for  the  defendant. 

After  argument,  by  Coulter  and  Alexander  for  the  plaintiff  in 
error,  and  Foster  for  the  defendant  in  error,  the  opinion  of  the 
court  was  delivered  by 

DUNCAN,  J.  There  is  a  question  attempted  to  be  raised  on  this 
record  not  necessary  for  the  court  to  give  an  opinion  on;  that  is, 
whether  a  subsisting  lien  by  judgment,  at  the  time  of  alienation, 
continues  on  the  lands  in  the  hands  of  the  assignees,  though  more 
than  five  years  have  elapsed  without  any  proceedings  on  the  judg- 
ment; because  it  is  quite  clear  that  Shaeffer,  the  plaintiff  in  the 
judgment,  the  purchaser  at  sheriff's  sale,  and  the  plaintiff  in  this 
action,  never  had  a  judgment  on  the  sheriff's  bond,  until  October, 
1821,  and  then  it  was  an  erroneous  one;  for  there  was  nothing  on 
which  to  issue  a  scire  facias  in  the  name  of  Shaeffer,  and  Jack 
and  Curt  were  purchasers  from  the  sheriff  fourteen  years  before. 
The  official  bond  was  under  the  act  of  the  5th  of  March,  1790,  en- 
titled, "  An  act  relating  to  the  securities  to  be  given  by  sheriffs 
and  coroners."  It  was  an  entire  new  system, — the  security  differ- 
ent and  the  mode  of  proceeding  totally  different.  The  former  one 
the  legislature  declared  was  inadequate.  That  act  first  gave  a  re- 
cognizance to  bind  the  lands  of  the  officer  from  its  caption,  regu- 
lated the  proceedings  on  that,  and  introduced  a  speedier  remedy  for 
the  suitor,  and  one  less  embarrassing  to  the  sureties  on  the  per- 
sonal obligation.  Under  the  act  of  1713,  the  mode  of  proceeding 
on  bonds  given  to  the  government  for  the  discharge  of  official  du- 
ties, either  by  sheriffs  or  coroners,  was  by  an  action  in  the  name 
of  the  commonwealth  for  the  penalty.  Judgment  was  given  for 
the  penalty; — this  enured  to  the  use  of  all  parties  aggrieved,  each 
of  whom  instituted  his  scire  facias  on  that  judgment,  and  reco- 
vered his  own  special  and  particular  damages  for  the  misconduct 
of  the  officer;  and  so  each  one,  toties  quoties,  until  the  whole 
amount  of  the  penalty  was  recovered.  Priority  of  right,  where 
the  whole  penalty  was  recovered,  was  obtained  by  priority  of 
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scire  facias.  But  the  act  in  question  gives  a  new  and  different 
remedy,  by  original  action.  It  provides,  "  that  where  the  Com- 
monwealth, or  any  individual,  shall  be  aggrieved  by  any  sheriff 
or  coroner,  it  shall  he  lawful,  as  often  as  the  case  may  require,  to 
institute  their  actions  of  debt,  on  such  bonds,  against  such  securi- 
ties; and,  if  upon  suits  it  shall  be  proved  what  damages  have  been 
sustained,  and  a  verdict  and  judgment  be  therefor  given,  execu- 
tion shall  issue  for  so  much  as  shall  be  found  by  the  said  verdict, 
with  costs,  which  suits  may  be  instituted,  and  the  like  proceed- 
ings thereupon  be  had,  as  often  as  damage  is  so  as  aforesaid  sus- 
tained; provided,  that  such  suits  against  such  sureties  shall  be  in- 
stituted within  seven  years  after  the  date  of  their  several  bonds." 

The  argument,  on  the  part  of  the  plaintiff,  is,  that  this  remedy  is 
cumulative  to  that  of  the  act  of  1713,  and  that  a  party  has  a  right 
to  proceed  by  the  one  form  or  the  other;  that  an  affirmative  statute 
does  not  take  away  the  common  law,  much  less  a  precedent  sta- 
tute. This  is  denied  in  the  broad  latitude  assumed,  and  must  be 
taken  with  much  restriction;  for  from  the  very  nature  of  all  legis- 
lation, the  last  law  must  prevail,  not  only  where  it  expressly  re- 
peals the  former,  but  where  its  provisions  are  inconsistent  with 
the  former,  though  there  be  no  annulling  words  or  repealing  clause; 
for  every  affirmative  statute  js  a  repeal  by  implication  of  a  pre- 
cedent one,  so  far  as  it  is  contrary  thereto,  although  there  be  no 
negative  words.  4  List.  43.  11  Rep.  61.  2  Wils.  146.  Affirma- 
tive words  in  a  statute  often  have  a  negative  operation.  1  Cranch, 
174,  and.  always  have  and  imply  a  negative  where  the  matter  is 
clearly  repugnant.  But  what  is  conclusive,  is,  that  this  purports 
to  be,  and  is,  a  general  regulation  of  the  whole  subject  matter; 
and  wherever  a  subsequent  statute  reverses,  and  is  intended  clearly 
as  a  substitute,  it  repeals  all  former  acts,  though  there  be  no  words 
of  repeal.  Barlett  v.  King's  Executors,  12  Mass.  Rep.  545.  Rex 
v.  Co/or,  4  Burr.  2020. 

The  word  may  is  often  construed  as  imperative;  and,  in  a  case 
on  the  very  doctrine  of  assigning  breaches,  it  has  been  considered 
as  compulsory,  before  the  statute  of  3  W.  Ill,  c.  11. 

In  debt  on  a  penalty  for  the  performance  of  covenants,  the  plain- 
tiff not  only  had  judgment  to  recover  the  penalty,  but  was  entitled 
to  take  out  execution  for  the  whole.  That  statute  introduced  a 
new  mode, — the  assignment  of  breaches, — damages  to  be  assessed 
on  the  assignment  of  breaches.  The  statute  was  not  negative, 
and  it  purported,  not  to  repeal  any  former  law,  but  declared  the 
plaintiff  "  ma}'  assign  his  breaches,  and  the  jury  shall  assess  da- 
mages for  the  breach  assigned."  The  words  of  the  statute  'were, 
may  assign,  may  suggest.  Yet  this,  after  much  discussion,  was 
settled  to  be  compulsory,  and  that  it  is  not  in  his  power  to  refuse  to 
proceed  on  this  new  regulation;  and  if  he  proceeds  otherwise,  his 
judgment  is  erroneous,  and  a  venire  facias  de  novo  will  be  award- 
ed. See  note  1  to  Gainsford  v.  Griffith*  1  W.  Sound.  58,  and 
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note  to  Roberts  v.  Marriett,  2  Sound.  187.  In  The  Common- 
wealth v.  Gable,  1  Serg.  <§•  Rawle,  426,  430,  the  construction  of 
the  word  may  being  compulsory  was  adopted,  and  it  was  there  held 
it  was  frequently  construed  as  shall  in  statutes;  and  in  the  cases 
under  the  statute  of  William  referred  to,  where  the  statute  enacts 
the  doing;  of  a  thing;,  for  the  sake  of  justice  or  the  public  good, 
the  word  may  lias  the  same  meaning  as  shall. 

The  inconsistencies  between  the  provisions  of  the  apt  of  171 3  and 
those  of  the  act  of  1790,  are  numerous.  In  (he  one  case,  the  judg- 
ment binds  all  the  lands  of  the  obligors,  to  the  a  ount  of  the  whole 
penalty  recovered;  in  the  other,  only  for  the  amount  of  damages  as- 
sessed, and  it  is  only  to  the  parly  who  sues;  in  the  other  it  is  a  judg- 
ment for  all;  in  the  one  case  it  is  caulionary,  to  the  whole  amount 
of  the  penally;  in  the  other  it  is  absolute  for  the  particular  damages 
sustained  by  the  party  who  pursues  his  action.  In  the  one,  it  is  by 
original  action  for  the  whole  sum,  and  for  all;  but  none  can  sue 
out  execution  until  his  particular  damages  are  assessed,  on  a  judi- 
cial writ  of  scire  facias;  in  the  other  case,  a  man  sues  out  his  ori- 
ginal writ  for  himself,  and  recovers  in  the  suit  for  himself,  and 
for  his  own  damages.  In  the  one  case,  if  judgment  is  once  ob- 
tained, and  the  judgment  cautionary,  a  party  may  sue  indefinitely 
on  his  scire  facias;  in  the  other,  he  must  bring  his  original  action 
against  the  sureties,  within  seven  years  after  the  date  of  the  bond. 
But  the  argument  is  pregnant  not  only  with  these  inconsistencies, 
but  falls  to  the  ground.  It  is,  that  the  remedy  is  cautionary  for 
the  benefit  of  all  the  suitors;  but,  if  it  be  so,  that  there  is  a  caution- 
ary judgment  for  the  whole  penalty,  then  all  are  bound  by  the  act 
of  the  first  man  who  sues  and  obtains  a  judgment,  in  the  name  of 
the  Commonwealth,  for  the  penalty;  for  that,  being  a  judgment 
for  the  use  of  all,  all  must  follow  that  track.  But  what  if  the  first 
suit  be  according  to  the  provisions  of  the  act  of  1790,  and  there  is 
a  recovery  to  the  amount  of  the  damages  sustained  by  one,  will 
a  suit  lay  at  the  instance  of  another,  and  there  be  a  judgment  for 
the  whole  penalt}?  The  incongruity  would  be  so  monstrous,  the 
inconveniences  to  the  sureties  be  so  great,  that  this  never  could 
have  been  the  intention  the  legislature.  Their  intention  was 
plain, — a  substitution  of  this  course  much  more  simple  and  expe- 
ditious to  the  suitors,  and  less  inconvenient  and  embarrassing  to 
the  sureties,  for  the  former  which  had  been  found  inadaquate. 
How  long  is  this  cautionary  judgment  to  remain  a  lien '  It  would 
be  indefinite.  The  intention  of  the  legislature  was,  that  it  should 
be  absolute  and  certain,  and  therefore  within  the  limitation  of  five 
years.  The  plaintiff  in  error  never  had  a  judgment,  good  or  bad, 
against  Brandon  and  his  sureties,  until  1821;  he  therefore  had 
no  lien  on  the  property  purchased  and  aliened  in  1&07,  and  the 
sheriff's  sale  gave  him  no  right.  Something  was  said  about 
Brandon's  recognizance  binding  this  land,  and  that  the  plaintiff 
might  resort  to  a  sale  on  that.  If  he  does,  it  must  be  by  an  action 
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on  the  recognizance.  But  the  question  is  on  the  operation  of  a 
judgment,  of  a  judgment  by  this  plaintiff,  obtained  in  1821  on  the 
bond;  and  it  is,  whether  that  binds  lands  aliened  in  1807?  For 
that  is  the  question,  if  the  opinion  of  the  court  be  correct  on  the 
act  of  1790,  that  it  was  compulsory;  for  the  counsel  of  the  plaintiff 
in  error  properly  admitted,  while  they  contended  with  all  force 
against  that  construction,  thai,  if  it  prevailed,  the  opinion  of  the 
Court  of  Common  Pleas  was  right.  The  court  is  clearly  of  opi- 
nion, that  this  is  the  true  construction,  and  that  the  judgment 
should  be  affirmed. 

Judgment  affirmed. 


[PITTSBURO,  SKPTEMBEH  19, 1826.] 

DUNN  and  others  against  The  COMMONWEALTH. 

IN  ERROR. 

An  action  cannot  be  maintained  on  a  sheriff's  official  bond,  taken  under  the  act 
ot  the  28th  of  March,  1803,  in  the  name  of  the  Commonwealth  alone,  for  any 
injury  done  to  an  individual,  by  the  official  misconduct  of  the  sheriff':  nor  can 
the  court,  before  which  the  cause  is  tried,  permit  the  declaration  to  be  amend- 
ed, by  the  introduction  of  the  name  of  the  individual,  as  a  party,  so  as  to  make 
it  a  suit  for  his  use. 

A  certified  copy  of  a  sheriff's  official  bond,  is  not  evidence,  if  it  does  not  appear 
to  have  been  taken  by  the  Recorder  of  Deeds,  in  the  manner  prescribed  by 
law. 

ON  the  return  of  a  writ  of  error  to  the  Court  of  Common  Pleas 
of  Mercer  county,  ten  errors  were  assigned  in  the  record,  arising 
upon  bills  of  exceptions,  taken  by  the  plaintiffs  in  error,  the  de- 
fendants below,  to  the  opinion  of  the  court,  upon  points  of  evi- 
dence, and  in  their  charge  to  the  jury.  Only  two  of  these  excep- 
tions being  noticed  in  the  opinion  of  this  court,  it  will  be  sufficient 
to  state  only  the  facts  connected  with  them. 

In  the  court  below,  this  was  an  action  of  debt,  brought  in  the 
name  of  the  Commonwealth  of  Pennsylvania  against  Jlllan 
Dunn,  sheriff  of  Mercer  county,  and  John  Barns,  John  Kerr, 
James  Montgomery,  and  David  Garvin,  his  sureties  upon  the 
official  bond  of  the  sheriff.  In  the  declaration,  breaches  were 
assigned  generally,  in  the  words  of  the  condition  of  the  bond. 

After  the  jury  had  been  sworn,  the  counsel  of  the  plaintiff 
moved  to  amend  the  declaration,  by  specially  assigning  the  breach 
of  the  condition  to  be,  in  not  well  and  truly  executing  a  writ  of 
fieri  facias,  issued  out  of  the  Court  of  Common  Pleas  of  Mercer 
county,  on  a  judgment  obtained  in  the  said  court  by  J.  rfdams, 
J.  Knox,  and  T.  Nixon,  against  Jacob  Herrington,  and  directed 
to  the  said  sheriff  of  Mercer  county,  and  delivered  to  the  said 
•Allan  Dunn,  the  sheriff  of  the  said  county,  returnable  to  Feb- 
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ruary  Term,  1822;  and  in  not  well  and  truly  executing  a  writ  of 
venditioni  exponas,  issued  out  of  the  said  court,  on  the  said  judg- 
ment, and  delivered  to  the  said  sheriff,  returnable  to  November 
Term,  1822;  debt,  three  thousand,  two  hundred  and  sixty  dollars, 
and  eighty  two  cents,  &c.  The  counsel  of  the  defendants  objected 
to  the  amendment,  but  the  court  permitted  it  to  be  made;  and  this 
was  the  first  error  assigned. 

The  plaintiff's  counsel  offered  in  evidence  the  bond  upon  which 
suit  was  brought,  which  had  been  entered  in  the  office  of  the 
Recorder  of  Deeds;  and,  upon  an  objection  being  made  to  it,  a 
certified  copy  of  the  said  bond,  was  offered  in  evidence.  It  ap- 
peared, that  one  John  Findlay  was  a  subscribing  witness  to  the 
execution  of  the  bond,  and  that  John  Findley  was  the  Recorder 
of  Mercer  county;  but  it  did  not  appear  from  the  Registry,  that  the 
bond  was  taken  by  John  Findlay,  the  Recorder.  The  court 
overruled  an  objection  made  by  the  counsel  for  the  defendants  to 
this  evidence,  and  an  exception  was  taken  to  their  opinion.  This 
was  the  second  error  assigned. 

Banket*,  and  J.  B.  Foster,  for  the  plaintiffs  in  error. 

Breedin,  contra. 

The  opinion  of  the  court  was  delivered  by 

DUNCAN,  J.  The  principle  in  the  foregoing  case  decides  the  ques- 
tion in  this  cause.  This  was  an  action  on  the  official  bond  of  Jlllan 
Dunn,  the  plaintiff  in  error,  and  his  sureties,  taken  under  the  act 
of  1802;  which  gives  the  same  remedy  by  action,  in  the  name  of 
the  Commonwealth,  for  the  use  of  each  party  aggrieved.  In  Wol- 
verton  et  al.  v.  The  Commonwealth,  for  the  use  of  Hart  et  al., 
7  Serg.  4*  Rawle,  275,  it  was  decided,  that  this  provision  excludes 
all  idea  of  there  being  but  one  judgment  for  the  use  of  all  con- 
cerned, as  the  foundation  of  a  separate  remedy  for  each  by  scire 
facias,  adapted  to  the  peculiar  circumstances  of  the  case;  and  it  was 
so  held  in  Campbell  and  others  v.  The  Commonwealth,  8  Serg. 
fy  Rawle,  417.  Besides,  that  act  cuts  up  by  the  roots  the  objec- 
tion made  in  Shaeffer  v.  Jack;  for  it  repeals  in  terms  all  former 
acts  of  assembly  contrary  thereto.  The  action  was  in  the  name  of 
the  Commonwealth,  not  stated  to  be  for  the  use  of  any  person 
aggrieved  by  the  misconduct  of  the  sheriff;  and,  after  the  jury  was 
sworn,  an  amendment  was  granted,  which  was  in  effect  the  adding 
of  new  parties, — Jldams,  Knox,  and  Nixon; — for,  if  it  was  not, 
the  addition  of  these  names  as  parties  to  the  suit,  makes  it  the  in- 
stitution of  a  suit  for  their  use.  The  action  could  not  be  support- 
ed in  the  name  of  the  Commonwealth  alone.  This  was  not  an 
amendment  the  court  had  authority  to  make,  under  any  act  of  as- 
sembly. There  is  no  act  introducing  a  new  name  to  an  action  by 
way  of  amendment,  except  in  certain  specified  cases  of  trustees  and 
assignees,  by  the  act  of  the  24th  of  March,  1818.  Courts  cannot 
give  a  new  and  different  action,  under  pretence  of  amendment; 
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whenever  it  has  been  done,  so  often  has  it  been  decided  to  be  er- 
ror. Much  less  can  they  introduce  a  new  party.  The  writ,  de- 
claration, and  action  still  stand  in  the  name  of  the  Commonwealth, 
and  Adams,  Knox,  and  Nixon  could  not  come  in  under  such  ac- 
tion for  their  interests.  The  proceeding  is,  from  first  to  last,  erro- 
neous. It  was  a  prosecution  different  from  that  which  the  law 
has  prescribed; — a  remedy  different  from  that  which  the  law  has 
substituted,  in  the  place  of  one  under  the  act  of  1713,  which  had 
in  experience  been  found  to  be  inadequate,  and  which  the  legisla- 
ture, therefore,  had  laid  aside.  In  this  there  was  clearly  error. 
Any  suitor  who  had  any  claim  against  the  sheriff  for  misconduct, 
as  well  as  *fldams,  Knox,  and  Nixon,  might  have  moved  for  leave 
to  assign  breaches;  and,  as  the  record  then  stood,  if  the  verdict 
was  against  the  Commonwealth,  to  whom  could  the  defendants 
look  for  costs? 

It  is  not  the  duly  of  the  court  to  notice  further  the  errors  as- 
signed, as  the  judgment  is  reversed  for  the  first,  which  cuts  up  this 
action  by  the  roots,  and  no  venire  de  novo  will  issue;  but  as  the 
certified  copy  of  the  bond  has  been  objected  to,  and  as  that  is  an 
objection  which  will  probably  occur  in  other  actions,  it  has  been 
thought  advisable  now  to  give  an  opinion  on  that  point.  This 
statutory  evidence  does  not  exclude  the  common  law  proof  of  the 
bond.  It  was  introduced  to  save  the  trouble  and  expense,  to  every 
suitor,  of  procuring  the  bond  from  the  office  of  the  Secretary  of 
the  Commonwealth,  and  therefore  the  copy  of  the  record  was 
made  evidence ;  but  still  the  bond  itself,  its  execution  being  esta- 
blished by  common  law  proof,  is  binding.  The  record  does  not  give 
it  validity,  but  only  makes  the  copy  of  the  record  of  it  evidence. 
But  the  bond  was  received  without  any  proof  of  its  being  taken 
by  the  Recorder.  It  does  not  purport  to  have  been  taken  by  him. 
One  John  Findlay  was  a  subscribing  witness  to  the  execution  of 
the  bond,  as  appeared  by  the  paper,  and  it  was  in  evidence  that 
one  John  Findlay  was  the  Recorder;  but  the  registry  does  not 
state  that  it  was  taken  by  John  Findlay ,  the  Recorder.  It  would 
be  as  much  evidence,  if  it  wanted  the  name  of  any  John  Findlay, 
as  a  subscribing  witness.  Not  that  any  one  doubts  that  it  was  in 
fact  taken  by  John  Findlay,  the  Recorder;  the  presumptions  are 
very  strong  that  it  must  have  been  so;  but  non  constat  by  any  evi- 
dence known  to  the  law,  that  such  was  the  fact,  non  constat  by  the 
registry.  On  the  plea  of  non  est  factum  to  a  bond,  all  the  judges 
and  jurors  may  know  it  to  be  the  handwriting  of  the  defendant,— 
they  may  be  willing  to  testify  their  knowledge  of  it, — still  this  is 
not  legal  evidence  of  its  execution,  there  being  a  subscribing  wit- 
ness not  called.  The  objection  to  the  registry,  and  consequently 
to  the  certificate,  is,  that  this  is  not  officially  noticed  in  the  re- 
gistry. There  is  no  evidence  of  the  execution  of  the  bond,  be- 
cause it  was  not  produced;  nor  any  documentary  evidence  that 
this  is  the  bond  of  the  defendants,  or  taken  by  the  Recorder.  The 
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exception  is  technical  and  very  captious,  but  I  am  not  able  to  give 
an  answer  to  it.  It  can  only  occasion  trouble  and  expense  to  the 
suitors,  who  can  always  obtain  the  proper  proof.  But  where  a 
defendant  chooses  to  give  this  trouble,  the  court  cannot  dispense 
with  the  rules  of  evidence.  This  paper  was  improperly  received 
in  evidence, — it  was  not  evidence  on  the  plea  of  non  est  factum. 

Judgment  reversed.    . 


,  SEPTEMBER  19,  1826.] 

LEIGHTY  against  The  President,  Managers,  and  Company  of 
the  Susquehanna  and  Waterford  Turnpike  Company. 

IN  ERROR. 

Giving  a  promissory  note  for  the  sum  required  by  the  act  of  assembly  of  the  22d 
of  February  1812,  incorporating  the  President,  &c.  of  The  Susquehanna  and 
Waterford  Turnpike  Company,  to  be  paid  in  money,  at  the  time  of  subscription, 
is  not  a  payment  of  money  within  the  meaning  of  the  act. 

WRIT  of  error  to  the  Court  of  Common  Pleas  of  Crawford 
county,  in  which  a  case  was  stated  for  the  opinion  of  the  court,  to 
be  considered  as  a  special  verdict. 

The  defendants  in  error  were  plaintiffs  below. 

CASE  STATED. 

^On  the  3d  of  August,  1812,  the  defendant  subscribed  in  the 
books  of  the  above  stated  company,  for  eight  shares  of  the  stock 
of  the  said  company,  for  which,  at  the  time  of  subscription,  he 
gave  his  note  of  hand  to  James  Herrington  and  Henry  Hurst, 
commissioners  for  obtaining  subscriptions,  for  the  sum  of 
twenty-four  dollars;  being  the  three  dollars  per  share  required 
to  be  paid  by  the  act  of  assembly  at  the  time  of  subscribing.  The 
note,  and  several  instalments  on  the  said  stock,  were  afterwards 
paid  by  the  defendant.  The  defendant  afterwards  subscribed  for 
two  other  shares  of  stock  in  the  said  company,  but  on  which  no- 
thing has  at  any  time  been  paid.  The  action  was  brought  to  re- 
cover, as  well  the  balance  of  the  first,  as  the  whole  of  the  second 
subscription." 

The  court  below  gave  judgment  for  the  plaintiffs. 

The  cause  was  argued  in  this  court  by  Selden  and  Wallace  for 
the  plaintiff  in  error,  who  referred  to  the  act  of  the  22d  of  Feb- 
ruary, 1812.  Pamph.  Law,  51.  Hibernia  Turnpike  Company 
v.  Henderson,  8  Serg.  fy  Rawle,  219.  And  by 

Derrickson,  for  the  defendants  in  error,  who  cited,  Thatcher 
v.  Dinsmore,  5  Mass.  Rep.  299.  Sheets  v.  Mandeville,  6  Crunch, 
364. 
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PER  CURIAM.  This  case  falls  within  the  principle  established 
by  the  judgment  in  The  Hibcrnia  Turnpike  Company  v.  Hen- 
derson, 8  Serg.  &c  Rawle,  219,  unless  the  giving  of  a  promissory 
note  for  the  sum  whicli  the  act  of  assembly  requires  to  be  paid  in 
money  at  the  time  of  subscription,  can  be  considered  as  the  pay- 
ment of  money;  and  we  are  of  opinion  that  it  cannot.  A  promis- 
sory note  is  not  money,  but  only  an  engagement  to  pay  money  at 
a  future  time,  which  perhaps  may  never  be  complied  with.  If 
such  notes  were  to  be  taken  as  money,  the  policy  of  the  law, 
which  required  a  payment  of  money,  might  be  easily  defeated. 

It  is  the  opinion  of  the  court,  therefore,  that  the  judgment 
should  be  reversed,  and  judgment  entered  for  the  plaintiff  in 
error. 

C  Judgment  reversed,  and  judgment 
\    entered  for  the  plaintiff  in  error. 


[PiTTSBune,  SEPTEMBER  19,  1826.]  '     . 

ESTEP  and  another  against  HUTCHMAN  and  others. 

IN  ERROR. 

The  record  of  a  verdict  for  damages,  to  be  released  on  the  performance  of  a  cer- 
tain act  by  the  defendant,  where  no  motion  for  a  new  trial,  or  in  arrest  of  judg- 
ment is  made,  but  judgment  is  not  entered  on  the  verdict,  in  consequence  of 
the  performance  of  the  required  act  by  the  defendant,  is  conclusive  as  to  the 
same  matters  coming  directly  in  question  in  another  suit,  upon  the  parties,  and 
upon  privies  in  blood,  in  estate,  and  in  law,  unless  obtained  by  fraud  and  col- 
lusion. 

A  private  act  of  assembly,  authorizing  the  guardians  of  infant  children,  the  title 
to  whose  real  estate  is  vested  in  the  guardians,  to  convey  such  estate  to  a  person 
with  whom  the  parent  of  the  children,  before  his  death,  contracted  to  sell  it,  is 
valid. 

A  conveyance  made  by  persons  authorized  by  tho  legislature  to  convey,  is  prims, 
facie  evidence  of  good  title  in  the  vendee,  against  all  claiming  under  the  vendor; 
and,  where  such  conveyance  has  been  made  after  a  solemn  trial  and  decision  on 
material  facts,  it  is  as  conclusive  as  if  made  by  a  person  in  full  life. 

EJECTMENT  in  the  Court  of  Common  Pleas  of  Westmoreland 
county,  the  record  of  which  was  returned  on  a  writ  of  error  *to 
this  court,  where  six  errors  were  assigned  and  argued,  by  Foster 
for  the  plaintiffs  in  error,  and  by  Coulter  and  Alexander  for  the 
defendants  in  error.  In  delivering  the  opinion  of  the  court,  Judjje 
HUSTON  has  rendered  it  unnecessaiy  to  state,  in  this  place,  either 
the  errors  assigned,  or  the  circumstances  out  of  which  they  arose. 

HUSTON,  J.  This  was  an  ejectment  brought  by  the  defendants 
in  error,  who  were  plaintiffs  below,  against  John  Stouffer,  and 
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Clement  Burleigh.  Burleigh,  who  was  the  landlord  of  Stouffer, 
died,  and  his.executors  were  substituted  defendants.  The  plain- 
tiffs, who  claimed  as  heirs  at  law  of  one  Alexander  M'-Gready, 
gave  in  evidence  a  title  from  the  Commonwealth,  which  became 
vested  in  one  Marshal,  who  entered  into  articles  of  agreement  to 
convey  five  acres  to  Alexander  M'-Gready.  M'-Gready  laid  the 
property  out  in  lots  for  a  town,  and  called  it  Mount  Pleasant. 
One  of  those  lots  was  the  subject  of  the  present  suit.  Alexander 
M'Gready  died  before  he  received  a  deed  from  Marshal,  and,  on 
the  12th  of  February,  1S07,  a  deed  was  made  to  J.  Edgar  and 
J.  Gallaway,  the  guardians  of  MlGready's  children,  in  trust,  &c. 

The  plaintiffs,  after  the  above  evidence,  also  read  the  deposition 
of «/.  Edgar,  one  of  the  guardians  of  M'Gready's  children,  which 
was  rather  in  anticipation  of  the  defendants'  defence. 

The  defendants  then  gave  evidence  of  a  parol  agreement  be- 
tween Alexander  M'-Gready  and  his  brother  Patrick  M'-Gready, 
by  which  the  lot  in  question  was  sold  to  Patrick  for  forty  dollars; 
that  the  brothers  settled  their  accounts,  and  Alexander  owed 
Patrick  twenty  dollars,  which  it  was  agreed  should  be  considered 
as  part  payment  of  the  lot.  Patrick  was  to  go  as  a  hand  on  a 
voyage,  which  Alexander  contemplated,  to  New  Orleans,  and 
the  residue  of  the  price  was  to  be  kept  out  of  his  pay.  He  did 
go  as  a  hand;  Alexander  died  down  the  river.  The  bargain  was 
proved  by  other  witnesses,  to  whom  Alexander  related  it.  There 
was  a  small  cabin  on  the  lot,  and  Patrick  lived  in  the  cabin  at  the 
time  of  the  contract.  There  was  an  application  to  the  legislature 
in  February,  1807,  immediately  after  the  deed  for  the  five  acres 
had  been  made  to  the  guardians  of  M'Gready's  children;  in 
which  the  guardians  stated,  that  the  title  was  in  them,  and  that 
Alexander  M'Gready,  in  his  lifetime,  had  by  parol  contract 
agreed  to  sell  sundry  lots  to  different  persons,  naming  them,  of 
whom  Patrick  M'-Gready  was  one  ;  that  he  had  received  the 
whole,  or  part  of  the  purchase  money,  &c.,  and  praying  the  legis- 
lature to  pass  an  act,  authorizing  them  to  convey  the  said  lots. 
On  the  7th  of  April,  1807,  the  act  passed,  authorizing  them  to 
convey  the  said  lots  to  the  persons  who  had  contracted  with 
Alexander  M'-Gready,  and  paid  him,  or  should  pay  the  guar- 
dians, or  secure  to  them  the  payment  of  the  money.  See  S  Bio- 
ren's  Acts,  lf>4,  165. 

^The  defendants  then  gave  in  evidence  the  deed  from  J.  Edgar 
and  J.  Gallawoy  to  Patrick  M'Gready,  dated  the  10th  of  July, 
1809;  and  on  the  19th  of  July,  1809,  Patrick  conveyed  to  Cle- 
ment Burleigh. 

John  Edgar  had  stated  in  his  deposition  before  mentioned,  that 
Clement  Burleigh  had  been  very  active  in  procuring  deposi- 
tions, &c.,  to  accompany  the  petition  lo  the  legislature;  that  he, 
Edgar,  had  not  understood  that  Patrick  MlGready  alleged  that 
he  had  paid  the  whole  of  the  consideration  money  to  his  brother, 
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until  after  the  act  of  assembly  was  obtained;  and  that  he,  Edgar, 
had  refused  to  admit  the  fact  that  the  money  had  been  paid,  andl 
had  refused  to  convey  to  Patrick. 

To  March  Term,  1808,  No.  37,  Patrick  M'Gready  had  brought 
a  suit  against  Edgar  and  Gallaway,  the  guardians,  in  which  he 
stated  the  contract,  the  possession,  and  payment  of  the  price, 
the  act  of  assembly,  &c.,  the  refusal  of  the  guardians  to  convey, 
&c.,  whereby  action  had  accrued  to  him,  &c.  To  this,  the  guar- 
dians, Edgar  and  Gallaway,  appeared  and  pleaded,  so  as  that 
issues  were  joined  on  the  facts  of  contract  and  of  payment  of  the 
.consideration.  The  cause  was  tried  in  June,  1809,  and  a  verdict 
given  for  the  plaintiff,  which,  when  moulded  into  form,  would  be 
a  verdict  for  the  plaintiff  for  five  hundred  dollars  damages,  to  be 
released  on  the  defendants'  executing  a  deed.  I  say  the  verdict 
might  fairly  be  reduced  to  this.  No  motion  for  a  new  trial  or  in 
arrest  of  judgment  was  made.  On  the  10th  of  July,  the  guardians 
made  a  deed.  At  the  next  term,  judgment  was  entered  on  the 
verdict.  This  was  afterwards  struck  off  by  the  court,  on  a  receipt 
for  the  deed  being  produced,  and  no  subsequent  entry  was  made 
in  the  cause. 

The  defendants  offered  this  record  in  evidence,  which  was  ob- 
jected to,  rejected  by  the  court,  and  a  bill  of  exceptions  taken. 

Generally,  the  decision  of  a  court  of  concurrent  jurisdiction, 
on  the  matter  in  dispute,  is  as  a  plea  or  bar,  and  as  evidence  where 
it  cannot  be  pleaded,  (as  in  ejectment  in  this  state,)  conclusive  be- 
tween the  same  parties,  upon  the  same  matter  coming  directly  in 
question. 

If  the  guardians  had  doubts  of  the  fairness  of  the  allegation  of 
Patrick  M'Gready,  they  were  right  in  requiring  him  to  make 
out  his  case  before  a  jury.  Whenever  parties  are  bound  by  a 
decision,  so  also  are  privies  in  blood,  in  estate,  and  in  law.  .  This 
trial  was  then  on  the  very  points  now  in  dispute,  before  a  compe- 
tent tribunal,  and  between  proper  parties,  and  so  far  within  the 
above  rule. 

But  it  is  objected,  there  was  no  judgment  on  the  verdict,  and 
therefore  the  court  were  right  in  rejecting  it.  Where  our  juris- 
prudence compels  us  to  attain  the  end  of  justice  by  different  means, 
and  through  courts  different  from  those  in  England,  or  the  neigh- 
bouring states,  vve  must  adapt  our  decisions  to  our  own  modes  of 
proceeding.  If  this  state  had  a  Court  of  Chancery,  the  application 
of  Patrick  M'Gready  would  have  been  to  that  court.  The 
Chancellor  might,  and  probably  would,  have  directed  the  same 
points  to  be  decided  by  a  jury.  On  such  a  feigned  issue,  I  be- 
lieve a  judgment  would  not  be  entered,  but  the  facts  found 
would  be  certified  to  the  Chancellor,  who  would  found  his  decree 
on  that  verdict,  and  decree  a  deed,  and,  in  any  future  contest, 
such  decree,  and  the  previous  proceedings,  including  the  feigned 
issue,  and  verdict,  would  be  evidence;  and,  unless  proved  to  have 
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been  obtained  by  fraud  and  collusion,  conclusive.  Instead  of  a  suit 
in  Chancery,  and  a  decree,  we  have  in  this  case  an  act  vesting  the 
power  to  convey  in  the  guardians;  and,  instead  of  the  feigned  is- 
sue, a  real  one.  No  judgment  entered,  because  the  acquiescence 
of  the  guardians,  and  their  execution  of  the  deed  rendered  one 
unnecessary.  And  the  want  of  a  judgment  of  the  court  comes 
badly  from  those  who  prevented  it  by  instantly  conveying.  On 
principle,  then,  I  would  consider  this  as  what  it  was,  in  fact,  a 
legal  determination  of  the  matter  now  contested,  and  which  would 
be  evidence  for  the  guardians  in  a  suit  bv  the  heirs  against  them; 
and  is  evidence  for  those  claiming  under  Patrick  M'Gready.  It 
was  once  litigated,  and  determined  by  proper  authority,  and  with 
proper  parties,  ami  ought  not  again  to  be  disputed. 

There  was  other  evidence  given,  which  it  is  not  necessary  to 
repeat.  It  would  seem  that  every  question  now  made  had  been 
decided  by  that  verdict,  and,  unless  that  verdict  is  destroyed,  by 
proving  that  it  was  obtained  by  fraud  and  collusion,  which  is  not 
alleged,  it  would  be  difficult  to  find  a  reason  for  going  beyond  it. 

Sundry  exceptions  were  made  to  the  charge  of  the  court,  about 
the  precise  meaning  of  which  the  counsel  do  not  agree.  If,  as  I 
incline  to  believe  from  the  whole  charge,  the  Court,  of  Common 
Pleas  was  of  opinion  that  the  case  was  to  be  tried  and  decided, 
precisely  as  if  the  before-mentioned  private  act  had  never  been 
passed,  I  do  not  agree  with  that  court.  One  of  the  counsel  has 
distinctly  contended,  that  the  legislature  had  no  power  to  pass 
such  a  law.  If  such  were  the  case,  it  would  be  very  unfortunate, 
for  we  have  many  such  acts,  and  property  to  an  immense  amount 
has  been  paid  for,  and  is  held  under  them.  It  is  mistaking  and 
mistating  the  question,  to  call  this  an  act  divesting  those  children 
of  their  estate.  It  may  and  does  happen,  that,  from  infancy,  or 
idiocy  there  exists  property,  and  no  person  has  power  to  convey 
that  property.  Justice  to  other  persons,  as  well  as  the  best  inte- 
rests of  infants  or  idiots,  may  require  that  a  conveyance  of  it  should 
be  made.  I  know  of  no  principle  of  public  policy,  or  of  law,  of 
no  provision  of  the  constitution,  which  forbids  the  legislature  to 
vest  in  some  person  the  power  to  convey  in  such  cases;  but  a  law, 
giving  such  power  to  convey,  would  be  worse  than  nugatory,  if 
the  conveyance,  when  made,  was  of  no  validity.  A  power  to 
supply  the  want  of  trustees,  to  enable  some  person  to  complete 
defective  titles,  instead  of,  and  for  the  use  of  infants,  and  others, 
must  exist  somewhere  in  every  government.  If  not  expressly 
given  by  the  law  or  the  constitution,  it  would  seem  to  reside  in 
that  branch  of  our  government  which  has  usually  exercised  it. 
Even  in  England,  an  act  of  parliament  is  sometimes  necessary  to 
assist  the  almost  unlimited  power  of  a  Chancellor,  A  conveyance 
made  by  persons,  authorized  by  the  legislature  to  convey,  must 
then,  it  would  seem,  at  least  be  prima  facie,  evidence  of  good  title 
in  the  vendee,  against  all  claiming  under  the  vendor.  And  where 
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such  conveyance  has,  as  in  the  present  case,  been  made  after  a 
solemn  trial  and  decision  of  certain  material  facts;  such  convey- 
ance ought  to  conclude  as  much  as  a  conveyance  made  by  an  owner 
in  full  life.  In  other  words,  as  much  as  if  Alexander  M'Gready 
had  been  alive  in  1809,  and  had  himself  executed  the  deed,  as  is 
directed  by  the  act.  Any  other  construction  of  this,  or  of  similar 
acts  would  produce  injustice  and  ruin  of  vast  extent.  Property 
of  little  value  sold,  and  improvements  of  great  value  put  on  it; 
lots  of  forty  or  fifty  dollars,  rendered  worth  one  or  two  thousand 
dollars  by  brick  houses;  minors  supported  by  the  price  of  the  lots, 
or  the  debts  of  the  deceased  paid  by  them;  a  fair  price  at  the  time 
obtained  and  faithfully  applied;  all  this  is  not  to  be  unravelled 
and  swept  away  by  old  cases,  never  adopted  in  this  state,  that  the 
parol  may  demur  in  all  cases  affecting  lands,  nor  by  nice  disquisi- 
tions on  the  powers  of  our  legislature;  which  powers  have  been 
exercised  from  the  commencement  of  the  government,  are  bene- 
ficial, nay  necessary;  and  cannot  now  be  questioned,  and,  in  my 
opinion,  never  could  have  been. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


[PITTSBURG,  SEPTEMBDE  26,  1826.] 

ANDERSON  and  another  against  REYNOLDS. 

IN    ERROR. 

Where  the  parties  in  replevin  are  at  issue  on  the  point  of  rent  in  arrear  or  not,  the 
plaintiff  cannot  give  in  evidence  a  set  ott  against  his  landlord. 

WRIT  of  error  to  Allegheny  county. 

The  cause  was  argued  in  this  court,  by  Burke  for  the  plaintiffs 
in  error,  who  cited,  \Chitty  on  PL  410,  (margin,  562.)  Mont, 
on  Set-off,  18.  Bull  N.  P.  181.  Heck  v.  Shener,  4  Serg.  S? 
Raivle,  257.  Act  of  the.  26th  of  March,  1810,  Purd.  Dig.  361. 
2  Sir.  763.  Watts  v.  Coffin,  11  Johns.  495.  Workaround  v. 
Browne,  4  Harr.  fy  M'Hen.  89.  Shaw  v.  Atkinson,  3  Yeates, 
48.  Steigleman  v.  Jeffries,  1  Serg.  fy  Rawle,  477.  Gogel  v.  Ja- 
coby,  5  Serg.  <§'  Rawle,  111,  122.  Greenwalt  v.  Homer,  6  Serg. 
8f  Rawle,  71. 

Fetterman,  for  the  defendant  in  error,  referred  to  the  Jlct  of 
1705,  1  Sm.  L.  49.  Nicholson  v.  Hancock,  4  Hen.  4-  Munf. 
491. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  This  was  an  action  of  replevin,  brought  by 
Reynolds,  the  plaintiff  below,  against  Anderson  and  Gourley, 
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the  plaintiffs  in  error.  Anderson  avowed  for  rent,  and  Gourley 
made  cognizance  as  his  bailiff;  the  plaintiff  replied,  "Nothing  in 
arrear,"  and  on  that  issue  was  joined.  The  plaintiff  offered  in  evi- 
dence various  services  performed  by  him  for  Anderson,  his  land- 
lord, and  several  articles  sold  and  delivered  to  him,  all  which  are 
specified  in  the  several  bills  of  exception  taken  on  the  trial.  The 
defendants  objected  to  all  this  evidence,  but  the  court  admitted  it, 
on  which  exceptions  were  taken  by  the  counsel  for  the  defendants. 
The  evidence  might  have  been  given  to  prove  payment  of  the 
rent,  the  jury  being  instructed  by  the  court  that  it  would  have 
amounted  to  a  payment,  provided  the  landlord  had  agreed  to  ac- 
cept it  as  such,  and  not  otherwise.  But  it  appears  clearly  by  the 
record,  that  the  evidence  was  admitted,  not  as  payment,  but  as  a 
set-off,  because  the  jury  have  found  a  balance  of  thirty-two  dol- 
lars and  twenty-two  cents  due  to  the  plaintiff,  over  and  above 
the  rent  claimed  by  the  defendant;  and  this  could  only  have 
been  done  in  case  of  a  set-off,  under  our  act  of  assembly.  It  is 
true,  that,  on  the  argument  in  this  court,  the  counsel  for  the  plain- 
tiff asserted  that  the  evidence  was  offered  and  received,  to  prove 
payment  of  the  rent.  But  that  would  make  their  case  no  better; 
for  then  the  jury  would  have  had  no  right  to  find  a  balance  due  to 
the  plaintiff,  and  in  so  doing  there  was  error.  It  is  not  my  inten- 
tion to  give  an  opinion  whether  the  plaintiff  in  replevin  has  a  right 
of  set-off  against  the  landlord's  claim  of  rent,  provided  it  was 
pleaded,  or  notice  given  of  it.  In  the  case  before  us,  the  parties 
were  at  issue  on  the  point  of  rent  in  arrear  or  not;  in  which  the 
general  right  of  set-off  could  not  arise.  The  court  has  several 
cases  of  replevin  under  consideration,  in  which  the  law  is  unset- 
tled, and  the  right  of  set-off  may  perhaps  be  involved,  and  that 
is  the  reason  of  my  abstaining  from  an  opinion  at  present.  It  is 
enough  to  say,  that,  under  the  state  of  the  pleadings  in  this  action, 
a  set-off  was  inadmissible.  The  judgment  is  therefore  reversed, 
and  a  venire  de  novo  awarded. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


SEPTEMBER  26,  1826.] 

WELSH  against  CRAWFORD. 

IN  ERROR. 

A  sworn  copy  of  the  entries  in  a  justice's  docket,  is  admissible  in  evidence,  with 
the  same  effect  as  the  original,"if  produced,  would  have. 

ON  the  trial  of  this  cause  in  the  Court  of  Common  Pleas  of  Mer- 
cer county,  William  G.  Welsh,  the  plaintiff  in  error  and  defend- 
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ant  below,  offered  in  evidence  the  copies  of  two  judgments  ren- 
dered by  William  Budd,  a  justice  of  the  peace,  proved  by  the 
oath  of  the  said  Budd  to  be  true  copies  of  the  proceedings  in  the 
suits  in  which  the  said  judgments  were  rendered,  as  they  are  en- 
tered in  his  docket. 

This  evidence  was  rejected  by  the  court,  whereupon  the  defend- 
ant's counsel  excepted  to  their  opinion. 

S.  Foster,  for  the  plaintiff  in  error,  referred  to  Stoever  v.  Whit- 
man, 6  Binn.  416. 

Bankes  and  Jlyres,  contra,  cited  7  Serg.  &?  liawle,  275.  Jlct  of 
the  20th  of  March,  1810.  Purd.  Dig.  356.  4  Serg.  <$•  Rawle, 
300.  6  Serg.  Sf  Rawle,  20.  2  Hinn.  47,  49.  2  Serg.  8?  Rawle,  39. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  Justices  of  peace  arc  ordered,  by  act  of  as- 
sembly, to  keep  a  docket,  and  enter  therein  the  proceedings  in 
suits  brought  before  them.  These  dockets  are  of  a  public  nature, 
and  ought  to  be  kept  in  the  oflice  of  the  justice,  where  all  per- 
sons may  have  access  to  them.  The  law  considers  them  as  al- 
most equal  to  records;  for,  by  the  act  of  assembly  of  the  20th 
of  March,  1810,  section  16,  Purd.  Dig.  456,  5  8m.  L.  161, 
it  is  made  the  duty  of  every  justice,  in  case  of  his  resignation 
or  removal  from  office,  and  of  his  legal  representatives  in  case  of 
his  death,  to  deliver  his  docket  to  the  nearest  justice  of  the  coun- 
ty: Provided,  that  if  any  justice  who  has  resigned  or  been  re- 
moved, or  the  legal  representatives  of  a  deceased  justice,  shall 
choose  to  retain  the  said  docket,  he  or  they  shall,  on  demand,  de- 
liver a  certified  transcript  of  any  judgment  or  proceedings  in 
any  suit  therein,  to  the  party  or  parties  interested,  under  the  pe- 
nalty of  one  hundred  dollars,  &c. ;  and  the  justice  to  whom  the 
said  docket  or  transcript  shall  be  delivered,  shall  issue  process, 
and  proceed  thereon  in  the  same  manner,  and  with  the  like  effect, 
as  the  said  justice,  so  having  died,  resigned,  or  removed,  might 
have  done  if  he  had  remained  in  office.  If  nothing  short  of  the 
original  docket  was  evidence  in  courts  of  justice,  great  inconve- 
niences might  follow;  because  several  persons  might  have  occasion 
to  give  them  in  evidence,  in  different  courts,  at  the  same  time. 
They  fall  within  the  rule  of  public  books,  which  ought  not  to  be 
removed,  and  of  which,  therefore,  the  law  permits  copies,  proved 
by  oath,  to  be  evidence.  It  may  sometimes  happen,  however,  that 
a  sight  of  the  book  itself  may  be  necessary,  in  cases  where  there 
is  suspicion  of  improper  practices,  by  an  alteration  of  the  original 
entry;  and,  in  such  cases,  the  justice  may  be  compelled  to  pro- 
duce his  docket  by  a  subpozna,  with  a  clause  of  "  duces  tecum." 
There  will  be  great  convenience,  therefore,  and  without  any  in- 
convenience, in  admitting  sworn  copies  of  the  entries  in  a  justice's 
docket  as  evidence,  to  have  the  same  effect  as  the  originals,  if  pro- 
duced, would  have  had.  For  these  reasons,  I  am  of  opinion  that 

VOL.  xiv.  3  K 
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the  evidence  offered  by  the  defendant  ought  to  have  been  admit- 
ted, and,  consequently,  that  the  judgment  should  be  reversed,  and 
a  venire  de  novo  awarded. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


[PrrrsBVHG,  SEPTEMBER  26, 1826.] 

MILLER  against  DWILLING. 

IN  ERROR. 

The  child  of  a  servant  until  the  age  of  twenty-eight  years,  cannot  be  held  to  ser- 
vitude for  the  same  period,  and  on  the  same  conditions  as  its  mother,  who  was 
the  daughter  of  a  registered  slave. 

ERROR  to  Washington  county. 

This  action,  of  Homine  replegiando,  in  which  Jllfred  Dril- 
ling, the  defendant  in  error,  was  plaintiff,  and  John  Miller,  the 
plaintiff  in  error,  defendant,  was  entered  in  the  Court  of  Common 
Pleas  of  Washington  county,  of  November  Term,  1824,  to  try 
the  right  of  the  defendant  to  hold  the  plaintiff  as  his  servant,  until 
he  should  attain  the  age  of  twenty-eight  years. 

On  the  trial,  the  President  of  the  court,  gave,  among  others,  the 
following  instructions  to  the  jury,  to  which  the  counsel  of  the  de- 
fendant below  excepted: — 

"The  principal  question,  then,  that  is  presented  to  us  in  this 
cause  is,  whether  the  child  of  a  servant  until  twenty-eight  years, 
can  be  held  for  the  same  period,  and  on  the  same  conditions,  as 
the  mother?  The  children  of  those  born  during  the  term  that 
their  mothers,  respectively,  were  lawfully  held  as  servants,  until 
they  should  arrive  at  the  age  of  twenty.-eight  years, under  the  pro- 
visions of  the  Abolition  Act  of  1780,  on  account  of  their  mothers 
having  been  slaves  for  life,  in  conformity  to  the  existing  laws  of 
Pennsylvania  at  the  passage  of  that  act,  were  born  free.  The 
defendant,  therefore,  has  no  title  to  the  servitude  of  the  plaintiff, 
until  he  shall  attain  the  age  of  twenty-eight  years." 

Kennedy,  for  the  plaintiff  in  error.  Had  it  not  been  for  the 
passage  of  the  act  of  the  first  of  March,  1780,  1  Purd.  Dig.  478, 
the  issue  of  a  slave,  would  have  been  slaves  ad  infinitum.  The 
object  of  the  law  was  gradually  to  abolish  slavery  for  life,  but  not 
to  abolish  servitude  until  the  age  of  28  years.  This  servitude  was 
intended  as  a  compensation  to  the  master,  who  would  be  at  the  ex- 
pense of  supporting  the  child  during  infancy,  and  would  lose  a 
portion  of  the  services  of  the  mother  during  the  time  the  child 
was  very  young.  He  cited,  Stiles  r.  Nelly,  10  Serg.  <S*  Rawle, 
366. 
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Baldwin,  for  the  defendant  in  error.  The  act  of  the  first  of 
March,  1780,  is  loosely  drawn,  but  enough  appears  to  show  the  in- 
tent of  the  legislature  to  have  been,  to  put  an  end  to  slavery  abso- 
lute or  qualified,  except  in  relation  to  those  who  were  then  slaves, 
and  their  immediate  issue.  It  has  been  decided,  that  the  child  of 
a  female  runaway  slave  from  Maryland,  begotten  and  born  in 
Pennsylvania,  is  free,  and  yet  that  issue  would  have  been  a  slave, 
if  the  act  of  1780  had  not  passed.  According  to  the  opposite  argu- 
ment, servitude  for  life  has  been  commuted  to  servitude  for  twen- 
ty-eight years,  which  is  qualified,  temporary  slavery.  But  the  act 
of  1780,  sect.  10,  expressly  confines  slavery  to  registered  slaves, 
and  declares  that  all  others  are  free;  and  ATLEE,  J.,  in  The  Com- 
monwealth v.  Betsy,  1  DalL  474,  lays  it  down,  that  servitude 
for  twenty-eight  years  is  limited  to  the  issue  of  registered  slaves. 
Suppose  a  female  slave  were  brought  here  from  a  neighbouring 
state  and  kept  for  more  than  six  months;  she  becomes  free;  but  if 
the  doctrine  contended  for  on  the  opposite  side  be  correct,  her  is- 
sue would  be  servants  until  twenty-eight,  because  that  issue  would 
have  been  slaves,  but  for  the  act  of  1780.  This  would  scarcely 
be  pretended,  and  is  directly  contradicted  by  authority.  Again, 
it  has  never  been  contended  that  the  child  of  an  unregistered  slave 
was  a  servant  till  twenty-eight,  yet  the  issue  of  such  slave  would 
be  a  slave  if  the  act  of  1780,  had  never  been  passed.  The 
servitude  created  by  this  law,  is  declared  to  be  of  the  same  nature 
as  that  of  one  bound  by  indenture  for  four  years,  and  does  not  go 
beyond  the  immediate  issue  of  a  registered  slave.  Neither  in  the 
act  of  1780  nor  in  that  of  1788,  is  there  any  mention  of  the  grand- 
children of  slaves.  If  hereditary  servitude  till  the  age  of  twenty- 
eight  be  preserved,  slavery  is  not  abolished,  but  remains  in  a  quali- 
fied form  for  ever.  The  Commonwealth  v.  Holloway,  2  Serg.  $ 
Rawle,  305.  Wilson  v.  Belinda,  3  Serg.  $?  Raivle  397. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  This  was  an  action  of  Homine  replegiando, 
and  the  single  question  is,  whether  the  child  of  a  servant  until  the 
age  of  twenty-eight  years,  can  be  held  for  the  same  period,  and 
on  the  same  conditions  as  its  mother,  who  was  the  daughter  of  a 
registered  slave.  It  is  a  matter  of  importance,  and  has  been  very 
well  argued.  The  case  depends  on  the  act  for  the  gradual  aboli- 
tion of  slavery,  passed  the  1st  of  March,  1780,  and  an  act  to  ex- 
plain and  amend  the  same,  passed  the  29th  of  March,  1788.  If 
the  argument  in  favour  of  servitude  be  correct,  the  legislature  of 
Pennsylvania,  though  it  abolished  slavery  for  life,  established  a 
kind  of  slavery,  a  servitude  until  the  age  of  twenty-eight  years, 
which  may  continue  from  generation  to  generation  to  the  end  of 
the  world.  This  would  be  so  contrary  to  the  general  spirit  of  the 
act  of  assembly,  and  of  the  time  when  it  Ayas  passed,  that  it  re- 
quires clear  expressions  to  prove  it.  I  will  take  a  view  of  the  act 
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of  17SO,  several  clauses  of  which  must  be  considered  together,  as 
they  throw  light  on  each  other.  By  the  third  section,  all  persons, 
as  well  negroes  and  mulattoes  as  others,  born  thereafter,  were  to 
be  deemed  and  considered  not  as  servants  for  life,  or  slaves;  and 
all  servitude  for  life,  or  slavery  of  children  in  consequence  of  the 
slavery  of  their  mothers,  in  the  case  of  all  children  born  within 
this  state,  after  the  passing  of  that  act,  was  for  ever  abolished. 
The  fourth  section  contains  a  provision,  that  every  negro  and 
mulatto  child,  born  within  this  state  after  the  passing  of  this  act  as 
aforesaid  (who  would,  in  case  this  act  had  not  been  made,  have 
been  born  a  servant  for  years,  or  life,  or  a  slave?)  shall  be  deem- 
ed to  be,  and  shall  be,  by  virtue  of  this  act,  the  servant  of  such 
person,  or  his  or  her  assigns,  who  would  in  such  case  have  been 
entitled  to  the  service  of  such  child,  until  such  child  shall  attain 
unto  the  age  of  twenty-eight  years,  in  the  same  manner,  and  on 
the  same  conditions  whereon  servants  bound  by  indenture  for 
four  years  are,  or  may  be  retained  or  holden;"  but,  in  case  the 
person  to  whom  the  service  of  any  such  child  shall  belong,  shall 
abandon  his  or  her  claim  to  the  same,  the  overseers  of  the  poor 
shall,  by  indenture,  bind  the  said  child  out  as  an  apprentice,  tor  a 
time  not  exceeding  the  age  of  twenty-eight  years.  By  the  fifth 
section,  every  person  who  is,  or  shall  be,  the  owner  of  any  negro 
or  mulatto  slave  or  servant  for  life,  or  till  the  age  of  thirty-one 
years,  now  within  this  state,  or  his  lawful  attorney,  shall,  on  or 
before  the  1st  day  of  November  next,  cause  the  said  slave  or  ser- 
vant to  be  registered  in  the  manner  therein  prescribed,  otherwise 
the  said  slave  or  servant,  after  the  said  first  day  of  November,  is 
not  to  be  deemed  a  slave  or  servant  for  life,  or  till  thirty-one  years 
of  age.  By  the  tenth  section,  "  no  man  or  woman,  of  any  nation 
or  colour,  except  the  negroes  and  mulattoes,  who  shall  be  regis- 
tered as  aforesaid,  shall  at  any  time  hereafter  be  deemed,  adjudged, 
or  holden  within  the  territories  of  this  Commonwealth,  as  slaves  or 
servants  for  life,  but  as  free  men  and  free  women,  except  the 
domestic  slaves  attending  upon  members  of  congress,  foreign  mi- 
nisters and  consuls,"  &c.  &c.  These  are  the  points  of  the  law  most 
material  to  the  present  question,  from  which  several  principles 
may  be  deduced.  1st.  That  the  legislature,  anxious  as  it  was  to 
abolish  slavery,  thought  it  unjust  to  violate  the  right  which  every 
owner  of  a  slave  had  to  his.  service;  and  therefore  every  person 
who  at  the  time  of  passing  the  act  was  a  slave,  was  to  remain  a 
slave,  unless  his  owner  omitted  to  register  him,  on  or  before  the 
1st  day  of  November  next  ensuing.  2d.  That  it  was  not  supposed 
there  could  be  a  complete  right  of  property  in  a  person  not  in  ex- 
istence, and  therefore  as  to  the  children  of  persons  born  after  the 
passing  of  the  act,  there  was  no  injustice  in  making  such  disposi- 
tions as  should  be  judged  expedient.  3d.  That  children  born  after 
the  passing  of  the  act  were,  (by  the  tenth  section,)  to  be  deemed 
free,  because  it  is  there  declared,  that  all  persons  except  the  ne- 
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groes  and  mulattoes,  who  are  registered  as  aforesaid,  shall  be 
deemed  free,  and  none  were  ordered  before  to  be  registered,  but 
those  who  were  living,  and  slaves  or  servants  for  life,  or  till  the 
age  of  thirty-one  years,  at  the  time  of  the  passing  of  this  act.  4th. 
That  the  children  of  those  who  were  slaves  or  servants  for  life  at 
the  time  of  the  passing  of  the  act,  born  after  the  passing  of  the  act, 
should  be  servants  till  the  age  of  twenty-eight  years,  in  the  man- 
ner, and  on  the  conditions,  whereon  servants  bound  by  inden- 
ture for  four  years  might  be  retained  or  holden.  Now,  from 
these  different  provisions,  I  think  it  follows,  that  it  was  not  in- 
tended to  impose  a  servitude  till  the  age  of  twenty-eight  years,  on 
any  except  the  child  of  a  person  who  was  a  slave  at  the  passing  of 
the  law.  Such  child  was  born  free,  subject  to  the  said  temporary 
servitude;  and  its  issue  could  not  be  held  to  any  servitude,  unless 
it  can  be  shown,  (which  has 'not  been  contended  for,)  that  the 
issue  of  servants  bound  by  indenture  for  four  years  were  subject 
to  servitude;  for  both  were  to  be  held  in  the  same  manner,  and 
on  the  same  conditions.  But  the  counsel  for  the  plaintiff  in  error 
relies  on  that  part  of  the  fourth  section,  by  which  it  is  provided  that 
every  negro  and  mulatto  child  born  after  the  passing  of  the  act, 
who  would,  in  case  the  act  had  not  been  made,  have  been  a  ser- 
vant for  life  or  slave,  was  to  be  a  servant  till  the  age  of  twenty- 
eight  years.  To  construe  these  words  in  their  greatest  extent, 
would  lead  to  an  extreme,  which  is  confessed  to  be  beyond  the  in- 
tent of  the  law.  It  was  granted,  that  the  child  of  a  servant  till 
the  age  of  twenty-eight  years,  born  after  the  mother's  time  of  ser- 
vitude expired,  would  not  be  subject  to  any  servitude,  and  yet 
such  child  would  have  been  a  slave,  if  the  act  had  not  been  made. 
So  the  child  of  a  slave,  who  had  absconded  from  another  state,  be- 
gotten and  born  in  Pennsylvania,  would  be  subject  to  servitude 
till  the  age  of  twenty-eight,  contrary  to  the  decision  of  this  court 
in  the  case  of  The  Commonwealth  v.  Halloway,Z  Serg.  fy  Rawle, 
305.  So,  if  the  owner  abandoned  the  child,  over  which  he  had  a 
right  of  service  until  the  age  of  twenty-eight  years,  and  such  child 
was  bound  out  by  the  overseers  of  the  poor,  and  had  issue,  such 
issue  would  be  liable  to  a  servitude  to  the  former  owner  of  its  pa- 
rent, till  the  age  of  twenty-eight  years.  Other  cases  might  be  put, 
of  the  same  nature,  in  which  no  one  has  ever  conceived  that  a 
child  was  liable  to  servitude  till  the  age  of  twenty-eight,  although 
it  would  have  been  a  slave,  if  the  act  of  1780  had  not  passed.  It 
is  clear,  therefore,  that  the  general  expressions,  "  who  would,  in 
case  this  act  had  not  been  made,  have  been  a  servant  for  life,  or 
slave,"  must  be  restrained  and  modified  in  such  a  manner  as  to 
answer  the  intent  of  the  act,  as  it  appears  from  an  examination 
and  comparison  of  its  different  parts.  It  may  be  remarked,  be- 
sides, that  the  construction  insisted  on  by  the  plaintiff  in  error, 
would  in  future  times  be  attended  with  insuperable  difficulty.  If 
the  operation  of  the  law  is  confined  to  the  children  of  persons  who 
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were  slaves  on  the  1st  of  March,  1780,  it  will  be  easy  to  know 
whether  such  children  would  been  slaves,  if  the  law  had  not  been 
made.  If  the  parent  remained  a  slave  when  the  child  was  born,  it 
is  certain  that  the  child  would  have  been  a  slave,  if  the  law  had 
not  been  made.  But  if  the  parent  had  been  manumitted  before  the 
birth  of  the  child,  then  the  child  would  not  have  been  a  slave,  al- 
though the  law  had  not  been  made.  But,  in  the  case  of  a  child  to 
be  born  one  hundred  years  hence,  who  can  tell  whether  that  child 
would  have  been  a  slave,  if  the  act  of  1780  had  not  been  made?  It 
would  be  impossible  to  ascertain  that,  because  it  would  be  impos- 
sible to  know,  whether,  if  slavery  had  not  been  abolished,  one  of 
the  ancestors  of  such  child  might  not  have  been  manumitted,  and 
then  it  would  not  have  been  a  *lave. 

It  was  supposed,  in  the  argument  of  this  cause,  that,  inasmuch 
as  the  owner  of  a  servant  till  the  age  of  twenty-eight,  would  be 
subject  to  some  loss  of  service  of  the  parent,  and  great  expense  for 
the  maintenance  of  the  child,  (in  case  such  servant  should  have  a 
child  during  its  time  of  servitude,)  that  it  was  the  intent  of  the 
law,  to  compensate  the  owner,  by  giving  him  the  service  of  the 
child  till  the  age  of  twenty-eight.  But  I  do  not  feel  the  force  of 
this  argument;  because  the  father  of  the  child  is  bound  to  support 
it,  if  to  be  found,  and  able,  but,  if  not,  it  may  be  given  up  to  the 
overseers  of  the  poor,  who  must  provide  for  it;  and  for  that  pur- 
pose have  authority  to  bind  it  out.  I  am  aware  that  different  con- 
structions have  been  put  upon  the  act  of  1780,  by  gentlemen  re- 
spectable for  their  learning.  Some  have  held  the  opinion  to  which 
I  incline;  others  the  contrary.  Neither  will  I  undertake  to  say, 
that  the  subject  is  free  from  difficulties,  the  act  not  being  drawn 
with  such  clearness  as  could  be  wished.  But  I  think  the  meaning 
which  I  give  to  it  is  most  agreeable  to  the  general  spirit,  and  well 
justified  by  the  words  of  the  law — that  is  to  say,  that  no  child  can 
be  held  to  servitude  till  the  age  of  twenty-eight  years,  but  one 
whose  mother  was  a  servant  for  life,  or  a  slave  at  the  time  of  its 
birth. 

.The  judgment  of  the  Court  of  Common  Pleas  is  to  be  affirmed. 

Judgment  affirmed. 
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[PITTSBUEG,  SEPTEMBER  26,  1826.] 

Case  of   the  Road  from  the  North  end  of  Erie  Street,  in  the 
Borough  of  Mercer. 

CERTIORARI. 

The  act  of  the  28th  of  March,  1814,  erecting  the  town  of  Mercer,  and  the  out  lots 
belonging  to  it,  into  a  borough,  does  not  vest  in  the  borough  officers  the  power 
to  lay  out  streets  through  the  out  lots,  but  leaves  that  power  in  the  Court  of 
Quarter  Sessions. 

CERTIORARI  to  the  Quarter  Sessions  of  Mercer  county. 
Rankes  and  Jiyres,  against  the  road. 
S.  B.  Foster,  for  the  road. 

The  opinion  of  the  court  was  delivered  by 

TJLGHMAN,  C.  J.  This  cause  has  been  brought  before  us  by  a 
certiorari  to  the  Court  of  Quarter  Sessions  for  the  county  of  Mer- 
cer, and  it  appears  by  the  record,  that  an  order  was  made  by  the 
said  court,  to  lay  out  a  public  road  through  an  out  lot,  contain- 
ing about  five  acres,  and  included  within  the  limits  of  the  borough 
of  Mercer.  Whether  the  court  had  power  to  lay  out  this  road,  is 
the  question.  The  town  of  Mercer  was  laid  out,  by  virtue  of  an 
act  passed  the  24th  of  March,  1803,  by  certain  persons  named  in 
the  said  act,  who  were  thereby  constituted  trustees  for  the  county 
of  Mercer,  and  authorized  to  lay  out  the  ground  appropriated  for 
the  town,  in  town  lots  and  out  lots,  in  such  manner,  and  with 
such  streets,  not  more  than  one  hundred,  nor  less  than  sixty  feet 
wide,  and  with  such  lanes  and  alleys  for  public  use,  as  they  should 
direct.  By  the  5th  section  of  this  act,  the  trustees  were  required, 
as  soon  as  may  be,  to  file  a  return  and  draught  of  the  survey,  and 
of  their  proceedings,  in  the  office  of  the  Recorder  of  Deeds  for  the 
county  of  Crawford,  or  in  the  said  office  for  the  county  of  Mercer, 
if  such  office  be  then  and  there  established  by  law.  The  trustees 
laid  out  the  town  and  out  lots  and  returned  a  draught  of  the  sur- 
vey, by  which  it  appears  that  no  streets  were  laid  out  through  the 
out  lots.  They  were  continued  to  the  line  by  which  the  town  lots 
were  bounded,  and  there  stopped.  The  out  lots  contained  from 
three  to  five  acres  each;  that  through  which  the  road  in  question 
was  laid  out,  contained  about  five  acres,  and"  was  adjoining  the 
town.  By  an  act  passed  the  twenty-eighth  of  March,  1814,  the 
town  of  Mercer  was  erected  into  a  borough,  including  the  out  lots. 
By  the  4th  section  of  this  act,  power  was  given  to  the  burgess  and 
assistants,  chosen  in  the  manner  prescribed,  or  a  majority  of  them, 
"  to  make  such  ordinances,  rules  and  regulations,  as  may  be  neces- 
sary for  improving  and  keeping  in  order,  the  streets,  lanes,  and 
alleys,  within  the  said  borough,  and  removing  nuisances  or  ob- 
structions therefrom j  and  also  to  assess,  levy,  and  collect  a  tax  for 
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the  said  purposes,"  and  they  were  vested  with  all  other  powers 
necessary  for  the  well  ordering  and  better  improvement  of  the 
said  borough.  The  Court  of  Quarter  Sessions  has  the  general 
power  of  laying  out  roads,  and  therefore  may  exercise  that  power 
over  the  out  lots,  unless  prohibited  by  the  last  mentioned  act  of 
assembly.  The  borough  officers  had  the  express  power  of  improv- 
ing and  keeping  in  order,  the  streets,  lanes  and  alleys  already 
laid  out,  but  nothing  is  said  of  power  to  lay  out  streets  through 
the  out  lots,  nor  can  they  have  that  power,  unless  it  be  given  by 
the  general  authority  to  do  such  things  as  are  necessary  for  the 
well  ordering  and  better  improvement  of  the  borough.  The 
authority  conferred  by  these  general  expressions  should  not  he 
pushed  too  far;  and,  as  the  subject  of  streets  had  been  particularly 
adverted  to,  in  a  former  part  of  this  act,  and  the  powers  respect- 
ing them  not  extended  so  far  as  to  lay  out  streets  through  the  out 
lots,  the  safest  construction  will  be,  that  this  power  was  not  vested 
in  the  officers  of  the  borough,  but  left  in  the  Court  of  Quarter 
Sessions.  If  it  should  be  thought  useful  to  take  this  power  from 
the  court,  and  vest  it  in  the  borough,  the  legislature  will  no  doubt 
so  order  it.  In  the  mean  time,  no  inconvenience  can  arise,  as  the 
court  can  lay  out  such  roads  through  the  out  lots  as  are  necessary. 
It  is  our  opinion,  that  the  proceedings  in  this  case  should  be 
confirmed. 

Proceedings  confirmed. 


[PITTSBUHG,  SEPTEMBER  26, 1826.] 

HAMILTON  against  ASSLIN. 

IN  EKROR. 

Parol  evidence  is  admissible,  to  show  that  a  particular  clause  was  inserted  ii>  an 
article  of  agreement  by  mistake. 

ON  an  appeal  from  the  judgment  of  a  justice  of  the  peace  to  the 
Court  of  Common  Pleas  of  Allegheny  county,  to  which  this  was 
a  writ  of  error,  William  JSsslin,  the  defendant  in  error  and  plain- 
tiff below,  filed  a  declaration  in  covenant  against  Samuel  Hamil- 
ton, the  plaintiff  in  error,  upon  an  article  of  agreement  in  these 
words: — 

"An  article  of  agreement,  made  by  and  between  Samuel  Hamil- 
ton of  the  one  part,  and  William  *flsslin  of  the  other  part,  both  of 
Allegheny  county.  The  said  JUsslin  doth  agree  to  make  and  finish 
one  hundred  thousand  brick,  the  common  size,  to  be  good  and 
sufficient;  and  said  Hamilton  is  to  find  hands  sufficient  to  attend 
in  the  making  said  brick,  and  said  Hamilton  to  board  said  Jlsslin 
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the  time  he  is  making  said  brick;  and  said  Hamilton  is  to  pay 
said  Jlsslin  the  sum  of  one  dollar  twelve  and  a  half  cents  per  thou- 
sand, in  current  paper,  at  the  time  of  payment;  and  said  Jlsslin  is 
to  make  a  sufficient  quantity  of  stock  brick  for  the  building,  gratis, 
and  no  pay  for  them,  and  Jlsslin  to  help  to  build  a  shed,  to  make 
the  brick,  and  said  Hamilton  is  to  pay  said  tflsslin  twelve  and 
a  half  cents  per  thousand  for  digging  the  clay  for  the  brick. 
In  witness  hereof  we  have  set  our  hands  and  seals,  this  first  day  of 
tfpril,  1819." 

"  Samuel  Hamilton,  (seal;) 
*'  William  rfsslin,  (seal.) 
"Attest,  Noble  Calhoon." 

On  the  trial,  after  the  plaintiff  below  had  given  in  evidence  the 
agreement  on  which  the  action  was  brought,  the  defendant  called 
Noble  Calhoon,  the  subscribing  witness  to  the  agreement,  and  of- 
fered to  prove  by  him  that  he  drew  the  instrument,  and  that  the 
clause  therein,  relating  to  the  price  of  raising  the  clay,  was  inserted 
by  mistake. 

The  plaintiff's  counsel  objected  to  the  evidence;  dnd  the  court 
sustained  the  objection;  whereupon  the  defendant's  counsel  except- 
ed  to  their  opinion. 

Fetterman  and  Baldwin,  for  the  plaintiff  in  error,  cited  Christ 
v.  Diffebach,  1  Serg.  $  Rawle,  464.  M'Dermot  v.  United  States 
Insurance  Company,  7  Serg.  4*  Rawle,  604.  Drum  v.  Simpson, 
6  Binn.  482.  Thompson  v.  White,  4  Dall.  426.  Dingle's  Lessee, 
v.  Marshall,  3  Binn  587. 

Burke,  for  the  defendant  in  error,  referred  to  M'-Meen  v.  Owen, 
\Yeates,  138.  Little  v.  Henderson,  2  Yeates,  295.  Plankenhorn 
v.  Ware,  Id.  270.  Mackey  v.  Brown,  13  Serg.  8?  Rawle, 
Powel  on  Cont.  432.  Jackson  v.  Sill,  11  Johns.  215.  Stevens  v. 
Cooper,  1  Johns.  Ch.  R.  425,  428.  4  Dall.  340.  3  Dall.  415. 
Miller  v.  Henderson,  10  Serg.  fy  Rawle,  290. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  J.  Courts  of  equity  will  rectify  a  mistake  which  has 
arisen  from  fraud  or  surprise,  wherever  the  proof  is  clear,  and  I 
think  no  doubt  can  be  entertained,  that  these  articles  would  be  re- 
formed on  a  bill  in  equity.  The  plaintiff  below  agreed  to  make 
one  hundred  thousand  bricks  for  the  defendant,  at  the  rate  of  a 
dollar  and  twelve  and  a  half  cents  the  thousand,  the  defendant 
finding  the  hands  and  boarding  the  plaintiff  while  he  should  be 
employed  in  the  business.  There  is  also  a  covenant,  that  the  de- 
fendant should  allow  the  plaintiff  at  the  rate  of  twelve  and  a  half 
cents  for  digging  the  clay,  which  he  offered  to  prove  by  the  scrive- 
ner, (who  is  also  a  subscribing  witness,)  was  introduced  into  the 
articles  by  mistake.  Notwithstanding  the  admitted  danger  and 
imperfection  of  parol  evidences  in  all  cases  whatever,  absolute 
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necessity  renders  a  resort  to  it,  in  most  cases,  indispensible.  The 
very  nature  of  fraud  is  such  as  to  render  detection  by  other  means, 
impracticable;  and  as  mistake  is  seldom  manifest  from  intrinsic 
circumstances,  this  valuable  head  of  chancery  jurisdiction,  without 
the  evidence  of  th6se  who  might  be  able  to  speak  directly  to  the 
fact  would  be  of  little  use.  Parol  evidence  has  certainly  been 
thought  sufficient  to  ground  a  decree,  by  the  ablest  chancellor* 
that  England  ever  produced.  Here  mistake  is  alleged  in  a  dis- 
tinct covenant,  which  may  be  expunged  without  disturbing  any 
other  part  of  the  agreement;  and,  as  the  offer  was  to  prove  what 
would  be  a  ground  of  relief  in  equity,  the  evidence  ought  to  have 
been  admitted. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


*  Lord  THURLOVT,  in  Shelburn  v.  Inchiqidn,  1  Bro.  C.  C.  338,  and  Stangroom  v. 
the  Marquis  of  Townsend,  5  Ves.  328. 


END  OF  SEPTEMBER  TERM,  1826-rWESTERN  DISTRICT. 


IXDEX 


TO 


THE  PRINCIPAL  MATTERS, 


ACCOUNT  RENDER. 

1.  After  a  judgment  quod  compu- 
tet,  in  account  render,  entered 
by  confession,  upon  a  declara- 
tion averring  that  the  defend- 
ant was   the   plaintiff's    bailiff 
and  receiver  during  a  certain 
specified    period,   the    plaintiff 
cannot  amend  his  declaration 
by   laying   a   different    period. 
Sweigart  v.  Lowmarter.         200 

2.  Nor  can  the  plaintiff,  on  the 
trial  of  the  issues  certified  by 
the  auditors,  give  evidence  of 
the  receipt  of  money  by  the  de- 
fendant, prior  to  the  time  laid 
in  the  declaration.  Kid. 

ACKNOWLEDGMENT. 
The  acknowledgment  of  a  deed 
by  a  feme  covert  is  not  good, 
unless  it  be  expressed  in  the 
certificate  of  the  magistrate 
who  took  her  acknowledgment, 
that  the  contents  of  the  deed 
were  made  known  to  her.  Steele 
v.  Thompson.  84 

ACT  OF  ASSEMBLY. 
A  private  act  of  assembly,  autho- 
rizing the  guardians  of  infant 
children,  the  title  to  whose  real 
estate  is  vested  in   the   guar- 


dians, to  convey  such  estate  to 
a  person  with  whom  the  parent 
of  the  children,  before  his  death, 
had  contracted  to  seli  it,  is  va- 
lid. Este/i  v.  Hutchman.  435 

ACTION. 

See  ADMINISTRATOR.    ASSIGNEES, 
1,  2.   OFFICIAL  BOND,  1,  2. 

1.  The  defendant  having  in  his 
possession  a  quantity  of  coin, 
which  he  believed  to  be  current 
money  of  Cayenne,  offered  to 
give  it  to  the  plaintiffs  for 
goods.  The  plaintiffs,  being 
ignorant  of  its  value,  asked  time 
for  inquiry,  and  having  taken 
several  days  for  that  purpose, 
during  which  they  satisfied 
themselves  on  the  subject,  de- 
livered to  the  defe'ndant  a  quan- 
tity of  goods,  for  which  they 
received  the  coin.  After  hav- 
ing kept  it  three  years,  they 
discovered  that  it  was  spurious, 
upon  which  they  brought  an 
action  against  the  defendant 
for  goods  sold  and  delivered. 
There  was  no  suggestion  of 
fraud  in  the  defendant,  nor  was 
any  v  arranty  alleged.  Held, 
that  the  action  could  not  be 
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supported.  Curcier  e t  al.  v. Pen- 
nock.  5  \ 

2.  Where  the  goods  of  a  decedent, 
or  the  proceeds  thereof  in  mo- 
ney, come  into  the  hands  of  one 
who  declares  that  he  holds  the 
property  in  trust  for  the  chil- 
dren of  the  decedent,  the  chil- 
dren may,  if  all  the  debts  of  the 
decedent  are  paid,  maintain  a 
joint  action  against  such  person 
for  money  had  and  received,  and 
recover   the   amount   received 
by  him,  without  having  taken 
out  letters  of  administration  on 
the  estate  of  the  decedent.  Lee 
v.  Gibbons.  105 

3.  But  if  such  .person  has  acted 
unfairly,   and  wasted  the  pro- 
perty, the  children  can,  in  this 

form  of  action.,  recover  no  more 

than   he  has  actually  received. 

Ibid. 

4.  An  action  of  debt  will  not  lie 
on  a  judgment  for  damages,  ob- 
tained under  the  act  of  the  6th 
of  April)  1802,  "  to  enable  pur- 
chasers at  sheriffs  and  coroners' 
sales    to    obtain    possession." 
The  remedy  prescribed  by  the 
act  can  alone  be  pursued.  Moyer 
V.  Kirby.  162 

ADMINISTRATION 
ACCOUNT. 

See  ADMINISTRATOR. 

The  settlement  and  confirmation 
of  a  partial  administration  ac- 
count, do  not  preclude  the 
court,  on  the  settlement  of  a 
supplementary  account,  from 
inquiring  into  errors  in  the 
firstaccount;  particularly  where 
minors  are  interested  in  the  es- 
tate, who  had  no  guardians 
when  the  first  account  was  set- 
tled. Case  of  M'Grew's  Appeal. 
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ADMINISTRATOR. 

1.  An  administrator  cannot  main- 
tain an  action  against  his  co- 
administratrix,  (who  was  the 


widow  of  the  intestate,)  for 
money  received  by  her  beyond 
her  share  in  her  husband's  es- 
tate, before  a  final  settlement 
of  the  administration  account, 
and  while  a  balance  remains  in 
his  hands  due  to  the  estate. 
Steinman  v.  Saunderson.  357 
2.  It  seems,  that  after  a  final  set- 
tlement of  the  administration 
account,  and  payment  of  the 
balance  to  those  who  are  enti- 
tled to  receive  it,  such  an  action 
may  be  maintained.  Ibid. 

AGENT. 

1.  A    principal,    who    neglects 
promptly  to  disavow  an  act  of 
his  agent,  who  has  transcended 
his  authority,  makes  the  act  his 
own.  Bredin  v.  Dubarry.        27 

2.  One  who  has  only  a  parol  au- 
thority for  the  purpose,  cannot 
bind  his  principal  by  affixing, 
in  his  absence,  his  name  and 
seal  to  a  bond.  Gordon  v.  Bulke- 
ley.  33 1 

AGREEMENT. 

See  AWARD,  3.  CONTRACT.  EVI- 
DENCE, 18.  LICENSE.  WRIT  OF 
ERROR. 

1.  D.  L.  being  indebted  on  bond 
to  the  estate  of  his  deceased  fa- 
ther, A.  L.)  in  order  to  pay  that 
and  other  debts,  entered  into 
an  agreement  with  the  admi- 
nistrators of  A.  L.,  by  which  it 
was  stipulated,  that  he  should 
sell  to  them  the  plantation  on 
which  he  lived,  together  with 
the  stock,  and  that  they  should 
sell  the  same  to  the  best  advan- 
tage, and  apply  the  proceeds, 
in  the  first  place,  to  the  pay- 
ment of  the  other  debts  of  B. 
//.,  and  the  residue,  if  any,  to 
the  extinguishment  of  his  bond, 
"  and  if  the  plantation  and  stock 
brought  more  than  settled  the 
debts,  including  the  bond,  re- 
turn the  overplus  to  him;  but  if 
not  enough,  the  administrators 
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were  to  be  satisfied  with  what 
'  the  property  brought,  and  not 
call  on  D.  L.  for  any  more,  here- 
after." Held,  that  the  sale  of 
the  plantation  and  stock,  and 
the  proceeds  arising  from  them, 
were  an  extinguishment  of  the 
bond.  Hisa  v.  Lucas.  209 

2.  On  a  sale  of  chattels,  if  the 
vendor  and  vendee  agree  that 
the  possession  shall  pass  to  the 
vendee,  but  the  property  re- 
main in  the  vendor  until  the 
whole  purchase  money  is  paid, 
such  agreement,  as  respects 
creditors  and  the  sheriff,  is 
fraudulent;  and  it  is  immaterial 
whether  it  appear  that  the  cre- 
ditor trusted  the  debtor  on  the 
credit  of  the  goods  which  were 
in  his  possession,  or  not.  Mar- 
tin v.  Mathiott.  214 


AMENDMENT. 
See  ACCOUNT  RENDER,  1. 
CIAL  BOND,  2. 


OFFI- 


APPEAL. 

See  ERROR,  12.  RECOGNIZANCE. 
A  motion  to  dismiss  an  appeal 
from  the  judgment  of  a  justice 
of  the  peace,  on  account  of  a 
defect  in  the  recognizance  of 
bail,  must  be  made  within  a 
reasonable  time;  and  if  it  be 
delayed  nearly  two  years,  it  is 
to  be  presumed  that  the  appel- 
lee waives  all  exceptions  to  the 
recognizance.  Shank  v.  Warfel. 

205 
ARBITRATION. 

See  ERROR,  12. 

ASSIGNEES. 

1.  Where  the  assignees  of  a  debt- 
or have  sold  the  property,  and 
received  money  enough  to  pay 
all  the  debts  of  the  assignor,  an 
action  will  lie  against  them,  (if 
all  have  received  the  money, 
and  all  are  equally  liable,)  to 
compel  payment  to  a  creditor, 


whose  claim  against  the  as- 
signor is  established.  Rush  v. 
Good.  226 

2.  But  whether  an  action  can  be 
supported  for  a  proportion  or 
rateable  share  of  the  debt 
claimed  by  the  plaintiff,  until 
he  has  proceeded  against  the 
assignees,  so  far  as  to  have  a 
dividend  declared  and  distri- 
bution ordered,  as  directed  by 
the  act  of  the  24th  of  March, 
1818,  "to  compel  assignees 
to  settle  their  accounts,"  &c. 
quaere  ?  Ibid. 

A  cou  it  against  such  assignees, 
setting  forth  the  assignment, 
naming  the  defendants  as  trus- 
tees, and  averring  that  they  had 
collected  money  enough  to  pay 
all  the  debts  of  the  assignor, 
may  be  joined  with  a  count  for 
money  had  and  received,  in 
which  the  defendants  are  not 
named  as  trustees;  bothcounls 
charging  them  personally.  Ibid. 

But,  under  such  a  declaration, 
the  plaintiff  can  only  recover 
the  money  actually  received  by 
the  defendants,  and  not  what 
with  due  diligence  they  might 
have  received.  Ibid. 

If  several  papers,  purporting 
to  be  accounts  of  the  assignees 
of  a  debtor,  or  some  of  them, 
be  found  together  in  the  pro- 
thonotary's  office,  one  of  which 
papers  purports  to  exhibit  the 
property  unsold,  a  second  the 
property  sold,  a  third  the  sums 
paid  to  the  different  creditors, 
a  fourth  the  debts  still  due,  &c., 
and  they  were  all  filed  at  the 
same  time,  they  make  together 
but  one  account;  and  if  one  of 
them  be  given  in  evidence 
against  the  assignees,  it  makes 
the  others  evidence  for  them; 
and  this  whether  they  are  con- 
sidered public  or  private  pa- 
pers. And  if  it  be  alleged,  that 
one  of  the  papers  was  made  out 
since  the  commencement  of  the 
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suit,  and  this  does  not  distinct- 
ly appear,  the  whole  should  go 
to  the  jury,  with  directions  to 
disregard  the  one  objected  to, 
if  they  should  be  of  opinion 
that  it  was  not  put  in  with  the 
others,  before  the  commence- 
ment of  the  suit.  Ibid. 

ASSIGNMENT. 

See  INSOLVENT  DEBTOR. 

Assignment  by  B.  B.  of  all  the 
effects  of  the  late  firm  of  Y.  and 
B.,  B.  B.  and  Co,,  and  of  B.  B., 
in  trust  to  pay  such  creditors  of 
the  late  firm  of  K  and  B.,  and 
of  B.  B.  and  Co.,  as  shall  re- 
lease all  claims  against  the 
said  late  firm  of  F.  and  B.  and 
against  the  said  B.  B.  and  Co., 
within  a  certain  time,  the  plain- 
tiff, a  creditor  of  B.  B.  and  Co., 
executed  a  release  within  the 
time  prescribed  of  all  claims 
against  the  firm  of  B.  B.  and 
Co.  Held,  not  to  be  conforma- 
ble to  the  provisions  of  the  as- 
signment. 'Sheepshanks  et  aL  v. 
Cohen  et  al.  35 

ASSUMPSIT. 

1.  If,  upon  the  execution  of  an  as- 
signment of  a  bond  and  mort- 
gage under  seal,  and  in  the  pre- 
sence of  two  witnesses,  which 
neither  contains  a  guarantee  of 
the  sufficiency  of  the  mortgaged 
premises  and  the  solvency  of 
the  mortgagor,  nor  states  that 
it  is  without  recourse  to  the 
assignor,  the  assignor  declare, 
that  the  mortga  eel  premises 
are  worth  double  the  sum  f*or 
which  they  are  mortgaged,  that 
the  mortgagor  is  solvent  and 
able  to  pay  the  debt,  and  that 
if  he  should  fail  to  do  so,  he, 
the  assignor,  will  be  accounta- 
ble for  it,  and,  upon  being  re- 
quested by  the  assignee  to  have 
the  guarantee  reduced  to  writ- 
ing, he  reply,  that  it  is  unne- 


cessary, that  there  are  \vit- 
nesses  present  who  can  esta- 
blish the  fact,  an  action  of  as- 
sumpsit  may  be  maintained  by 
the  assignee  against  the  as- 
signor upon  this  parol  guaran- 
tee. Overton  v.  Tracey.  311 
2.  It  is  no  objection  to  such  an 
action,  that  no  notice  was  given 
to  the  assignor  of  the  failure  of 
the  mortgagor  to  pay  the  debt, 
or  of  the  sale  under  the  mort- 
gage ;  unless  it  appear  that  the 
assignor  was  prejudiced  by 
want  of  notice,  or  could  have 
received  any  benefit  from  no- 
tice. Ibid. 

ATTACHMENT,  FOREIGN. 

Appearance  to  a  foreign  attach- 
ment, entry  of  special  bail  to 
dissolve  the  attachment,  and 
confession  of  judgment  by  the 
defendant  for  a-  smaller  sum 
than  the  amount  claimed,  are 
not  a  waiver  of  the  right  of  the 
defendant  to  maintain  an  action 
against  the  plaintiff  in  the  at- 
tachment, for  maliciously  and 
wrongfully  suing  out  a  writ  of 
foreign  attachment  against  him, 
when  he  was  not  within  the 
purview  of  the  attachment  laws. 
Foster  v.  Sweeney.  386 

ATTORNEY  AT  LAW. 

An  attorney  at  law,  on  record,  is 
authorized  to  do  those  things 
only  which  pertain  to  the  con- 
ducting of  the  suit;  and  has  no 
power  to  make  a  compromise 
by  which  land  is  to  be  taken 
instead  of  money.  Huston  v. 
Mitchell  307 

AUTHORITY. 

See  AGENT. 

AWARD. 

1.  A  writ  of  error  does  not  lie 
on  a  decision  of  the  court  be- 
low, setting  aside  an  award  of 
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referees,  on  exceptions  found- 
ed both  upon  law  and  fact, 
though  the  award  was  set  aside 
exclusively  upon  the  points  of 
law,  without  reference  to  the 
exceptions  founded  in  fact. 
Gratz  v.  Phillips.  144 

2.  Whether    an    award    shall   be 
sent  back   to   be  corrected  by 
the  referees,  is  a  matter  which 
rests  in  the  discretion  of  the 
court  below,  and  in  which  this 
court  has  no   right  to  control 
them.  Ibid. 

3.  If  several  trustees,  who  have 
separately      received     money, 
agree  to  enter  into  an  amicable 
reference,    as   defendants,  and 
stipulate,  "  that  no  advantage 
shall  be  taken  as  to  the  form  of 
suit,  or  the  liability  of  the  par- 
ties in  it,"  an   award   against 
them  jointly  is  good.  Ibid. 

4.  In   a  scire  Judas   against  the 
heirs  of  A.,  and  the  terre-tc- 
nants  of  lands  which  belonged 
to  him,  issued  upon  a  judgment 
obtained   against   him    in    his 
lifetime,  an  award  of  arbitra- 
tors, under  the  act  of  the  20th 
of  March,  1 8 1 0,  in  favour  of  the 
plaintiff  for  a  certain  sum,  "to 
be  levied  of  the  lands  of  A.,  de- 
ceased, or   that   descended  to 
the  heirs  through  cr  by  virtue 
of  him,  the  said  A.,  deceased," 
is  bad,  for  uncertainty.  Kitchen 
v.  Funston.  337 

5.  In  an  action  against  the  com- 
missioners of  a  township,  an 
award  of  arbitrators,  that  the 
defend  ants  shall  pay  to  the  plain- 
tiffs a  certain  sum,  "as  soon  as 
the   defendants    should    be   in 
possession    of    the     township 
funds  to  do  so,"  is  .uncertain 
and  bad.    Williams  v.  London. 

338 

BAILMENT. 

1.  A  voluntary  bailee,  without  re- 
ward, is  responsible  for  the 
loss  of  the  goods  intrusted  to 
him,  only  in  cases  of  gross  ne- 


gligence. Tomjikins  v.  Saltmarsh. 

275 

2.  In  an  action  against  a  volun- 
.   tary  bailee,  for  the  loss  of  goods 

by  carelessness  and  negligence, 
he  may  give  in  evidence  his 
own  acts  and  declarations,  im- 
mediately before  and  after  the 
loss,  to  repel  the  charge.  Ibid. 

3.  But  the  defendant  cannot  him- 
self be  examined,  to  prove  that 
the  loss  was  not  occasioned  by 
his  own  neglect,  carelessness, 
and  mismanagement.          Ibid. 

BANKS. 

1.  The  sureties  in  the  official 
bond  of  a  cashier  of  a  bank, 
created  under  the  act  of  assem- 
bly of  1814,  the  condition  of 
which  bond  is,  "  that  he  shall 
well  and  truly  perform  the  du- 
ties of  cashier,  to  the  best  of 
his  abilities,"  not  only  under- 
take for  the  fidelity  and  hones- 
ty of  the  principal,  but  also  that 
he  shall  perform  the  office  with 
competent  skill  and  ability;  and 
if  he  transcends  the  known 
powers  of  a  cashier,by  changing 
the  securities  of  the  bank  with- 
out its  knowledge,  and  loss  has 
accrued  by  the  abuse  of  his 
trust,  the  sureties  are  answera- 
ble for  the  loss.  Harrington  v. 
The  Bank  of  Washington.  405 

2  But,  in  such  a  case,  the  mea- 
sure of  damages  is,  not  the 
amount  of  the  debt  lost,  but  the 
amount  which  might  have  been 
recovered,  if  the  securities  had 
remained  unchanged;  and  this 
should  be  submitted  to  the  jury 
upon  the  evidence.  Ibid. 

3.  If  no  evidence  be  given  of  a 
written  appointment  of  a  cash- 
ier, evidence  is  admissible  to 
show,  that  the  person  alleged 
to  be  cashier,  acted  as  such  in 
the  various  duties  of  that  office; 
and  though  a  resolution  of  the 
Board  of  Directors,  directing 
the  cashier  to  require  certain 
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monies  to  be  paid  to  him,  at 
the  banking  house,  on  or  be- 
fore a  certain  day,  is  not  evi- 
dence perse,  yet,  connected  with 
other  testimony,  it  is  evidence 
of  his  appointment.  Ibid. 

4.  Query,  whether,  if  a  bank  has 
forfeited  its  charter,  and  is  un- 
able from  the  funds  paid  in  to 
satisfy  its  debts,  an  original  sub- 
scriber, who  has  transferred  his 
stock,  is  a  competent  witness 
for  the   bank,  to   increase  its 
funds  ?     An   assignee    of   bank 
stock  is  no  further  liable  than 
as  a  stockholder.  Ibid. 

5.  The  entry  in  the  book  of  minutes 
of  a  resolution  of  a  certain  num- 
ber of  directors,  but  not  a  com- 
petent number  to  make  a  board, 
that  the  name  of  one   of  the 
obligors  in  the  cashier's  official 
bond  be  struck  out,  provided 
the  others  agree  thereto,  is  not 
evidence  to  show  the  consent 
of  the  other  obligors  to  the  al- 
teration of  the  bond;  but  it  is 
evidence  to  show  that  the  bank 
was  then  in  possession  of  the 
bond  unaltered,   and  that   the 
other   obligors   had    not    then 
consented    to    the    alteration. 

Ibid. 

BOND. 

See  AGENT.  AGREEMENT.  ERROR. 
19.  PAROL  EVIDENCE.  RASURE. 

M,  being  the  holder  of  a  bond 
against  W.t  assigned  it  equita- 
bly to  JS.,  who  gave  notice  of 
the  assignment  to  W.,  the  obli- 
gor, who  acknowledged  that  it 
was  a  just  bond,  and  promised 
to  pay  it,  deducting  certain 
credits  to  which  he  was  enti- 
tled. It  was  agreed,  that  these 
credits  should  be  adjusted  be- 
tween J3.  and  W.,  and  W.  was 
warned  to  pay  no  other  person 
than  B.  At  the  time  of  the  as- 
signment, B.  gave  to  M.  a  writ- 
ing, stating  that  there  appeared 
to  be  due  to  M.,  on  the  bond, 


two  hundred  and  fifty -seven 
dollars,  deducting  one  hundred 
and  seventy-three  dollars  and 
fifty  cents  on  Ws.  account,  £'s. 
account  being  also  deducted. 
This  writing  M.  assigned  to 
C.,  and  ordered  two  hundred 
and  fifty-seven  dollars  of  the 
principal  of  the  bond  to  be  paid 
to  C.  It  turned  out  that  there 
was  an  error  in  the  calculation, 
on  which  the  writing  given  by 
J?.  to  W.  was  founded,  W.  hav- 
ing paid  to  M.,  before  the  as- 
signment to  JB.,  seventy  dollars 
more  than  the  writing  stated. 
W.  paid  to  C.  the  full  sum  of 
two  hundred  and  fifty-seven 
dollars,  (seventy  dollars  more 
than  M.  had  a  right  to  assign 
to  him;)  and,  in  an  action  on 
the  bond,  brought  by  M.  for 
the  use  of  B.,  it  was  held,  that 
W.  was  responsible  to  B.  for 
this  sum  of  seventy  dollars  paid 
to  C.  Weaver  v.  M'Corkk.  304 

CASHIER. 
See  BANKS,  1,  2,  3. 

CHALLENGE. 
See  JUROR. 

COIN. 

See  ACTION,  1. 

CONNECTICUT  TITLE. 

It  is  not  an  infraction  of  the 
law,  for  a  person  holding  the 
Pennsylvania  title,  to  agree 
with  a  settler  under  a  Connecti- 
cut title,  for  the  surrender  of 
his  possession,  on  paying  to 
him  a  compensation  for  his  im- 
provements, buildings,  and  crop 
in  the  ground;  and  where  the 
fact,  whether  the  contract  was 
for  the  purchase  of  the  posses- 
sion and  improvements,  or  of 
the  title  to  the  land,  depends, 
as  well  upon  other  evidence,  as 
upon  writings,  it  is  proper  to 
submit  the  question  to  the  de- 
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cision  of  the  jury.  Over  ton  v. 
Tracey.  311 

CONTRACT. 

Slee  EVIDENCE,  18.  ERROR,  15. 
Plaintiff  sold  to  defendant  certain 
goods;  some  time  after  which, 
the  clerk  of  the  plaintiff,  who, 
it  was  admitted,  had  authority 
to  give  receipts  for  him,  gave 
to  defendant  a  receipt  as  fol- 
lows: "Received,  August  20th, 
1816,  of  /.  B.,  seventy-three 
dollars  and  eighty-two  cents, 
which,  with  goods,  8cc.  return- 
ed, will  be  in  full,  and  interest 
account  to  be  adjusted  between 
Mr.  D.  and  the  said  /.  B." 
Held,  that,  in  the  absence  of 
evidence  to  the  contrary,  the 
agreement  was,  that  the  goods 
should  be  returned,  and  the 
original  contract  of  sale,  firo 
tan  to  rescinded.  Bredin  v.  Du- 
barry.  27 

CONVEYANCE. 

See  ACT  OF  ASSEMBLY.  EVIDENCE, 
29. 

COSTS. 

1.  When  this   court  reverses   a 
judgment,  and  orders  a  venire 
facias  de  novo,  it  has  a  right  to 

impose  terms  as  to  costs.  But, 
where  no  terms  are  imposed, 
all  the  costs  abide  the  final  event 
of  the  suit.  Work  v.  Lessee  of 
Maday.  265 

2.  On  an  award  of  arbitrators  in 
trespass  quare  clausum  fregit,  in 
favour  of  the  plaintiff,  for  one 
dollar  and  the  costs  of  suit,  the 
plaintiff  is  entitled  to  full  costs. 
Wilkinson  v.  Grey.  345 

COURTS. 

See  COURTS  OF  COMMON  PLEAS. 
SPECIAL  COURT. 

COURTS  OF  COMMON 
PLEAS. 

See  JUDGMENT,  1 1. 
The   Courts   of    Common   Pleas 
have  power  to  entertain  a  mo- 
VOL.  xiv.  3  M 


tion  to  strike  off  or  open  a  judg- 
ment, or  to  order  a  feigned  is- 
sue for  the  purpose  of  ascer- 
taining necessary  facts.  Kellogg 
v.  Krauser.  137 

COVERTURE. 
See  PLEADING,  1,2* 

DAMAGES. 
See  BANKS,  1,2. 

DECLARATION. 

See  ASSIGNEES,  3,  4. 

DEED. 

The  vendee  of  a  tract  of  land,  to 
whom  a  deed  has  been  execu- 
ted, and  who  has  given  a  bond 
and  mortgage  for  the  purchase 
money,  is  presumed,  in  the  ab- 
sence of  evidence  to  the  con- 
trary, to  have  accepted  the 
deed;  and,  in  an  action  on  the 
bond,  he  is  not  entitled  to  an 
abatement,  on  account  of  a 
small  deficiency  afterwards  dis- 
covered in  the  quantity  of  land 
conveyed.  M'Doivell  v.  Cooper. 
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DEFALCATION. 
See  SET-OFF. 

Where  the  assignee  of  a  promis- 
sory note,  drawn  payable  with- 
out defalcation,  takes  it  with 
full  notice  of  a  right  of  defal- 
cation, attended  with  circum- 
stances of  strong  equity,  aris- 
ing between  the  drawer  and 
payee  subsequent  to  the  date  of 
the  note,  he  takes  it,  (at  least  if 
the  payee  was  insolvent  at  the 
time  of  the  assignment,)  sub- 
ject to  such  right  of  defalca- 
tion. Lighty  v.  Brenner.  127 


DEFICIENCY. 

See  DEED. 

DEPOSITION. 

See  EVIDENCE,  24. 

DEVISE. 

See  ESTATE  FOR  LIFE. 
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1.  Devise  to  three  daughters  dur- 
ing their  lives,  respectively,  by 
metes  and  bounds.  "  Item,  it 
is  my  will,  that  if  any  of  my 
daughters  die  without  lawful 
issue,  or  if  having  issue,  and 
such  issue  all  die  in  their  mi- 
nority, without  leaving  lawful 
issue,  then  I  give  the  land  and 
premises  so  to  them  before  al- 
lotted to  my  other  child  or  chil- 
dren's lawful  issue,  as  tenants 
in  common,  to  hold  to  them, 
their  heirs  or  assigns  for  ever." 
One  daughter  died  before  the 
testator;  the  others  survived, 
and  one  of  them  married  and 
had  two  children,  and  then 
•with  her  husband  conveyed  an 
interest  in  the  share  of  the  de- 
ceased daughter,  claiming  to 
hold  by  the  father's  intestacy 
as  to  it.  Held,  that  it  passed  no 
title.  Way  et  al.  v.  Gest  et  Ux.  40 

3.  Testator,  after  a  bequest  of 
certain  personal  property,  de- 
vised to  his  wife  C.,  and  his 
daughter  .#.,  and  any  other 
child  or  children  he  might  have 
at  the  time  of  his  decease,  their 
heirs  and  assigns  for  ever,  in 
equal  shares,  all  his  other  estate 
and  property,  real  and  person- 
al; and,  in  the  event  of  the 
death  of  either,  the  share  of 
the  party  dying,  to  go  over  to 
the  survivor  or  survivors,  in 
fee  simple;  but  should  his  chil- 
dren, or  either  of  them  die 
•without  issue,  such  issue  to 
stand  in  the  place  of  his,  her,  or 
their  deceased  parent.  He  ap- 
pointed his  wife  C.  executrix, 
and  /.  W.,  jr.,  executor,  with 
power  to  sell  the  real  estate. 
The  testator  left  his  widow  C., 
his  daughter  .<*.,  and  a  son  £., 
born  after  his  death,  who  died 
in  his  infancy,  leaving  no  issue. 
/.  W.,  jr.,  alone  proved  the  will, 
but  both  he  and  the  executrix 
joined  in  the  sale  of  the  real 
estate,  for  which  they  jointly 


gave  deeds,  and  received  secu- 
rities in  their  joint  names  for 
the  part  of  the  purchase  mo- 
ney which  remained  unpaid. 
J.  W.,  jr.,  had  in  his  hands,  as 
executor,  personal  property, 
money,  or  securities  for  money, 
arising  from  the  sale  of  the  real 
estate,  rents  and  profits  received 
from  the  real  estate,  and  inte- 
rest or  income  of  the  personal 
property,  and  proceeds  of  the 
real  estate.  Held,  that  the  wi- 
dow, C.,  took  an  indefeasible 
estate  in  fee  simple  in  one  third; 
the  children,  A.  and  -B.,  a  de- 
feasible one,  and,  upon  the 
death  of  either  of  the  children 
without  issue,  the  estate  went 
over  to  the  survivor  by  way  of 
executory  devise,  and,  conse- 
quently, on  the  death  of  B. 
without  issue,  the  whole  fee 
simple  in  the  two  thirds  vested 
in  j2.  And  that  the  husband  of 
the  widow  was  entitled,  in  her 
right,  to  one  third  part  of  the 
proceeds  of  sale,  and  the  guar- 
dian of  the  daughter  to  the 
other  two  thirds;  and  that  where 
the  money  had  not  been  re- 
ceived, they  had  a  right  to  call 
upon  the  executor  to  proceed 
to  recover  the  money  due  on 
the  securities,  or  to  assign  them 
to  the  several  plaintiffs,  in  pro- 
portion to  their  rights.  Lippen- 
cott  v.  Warder.  \  \  s 

DISTRESS. 

See  TRESPASS,  1. 

EJECTMENT. 

See  EUROR,  14.  EVIDENCE,  19. 
INSOLVENT  DEBTOR,  4.  WAR- 
RANT AND  SURVEY. 

1.  Where  defendants  in  ejectment 
come  into  possession  as  tenants 
of  the  person  as  whose  proper- 
ty the  land  in  dispute  was  sold 
by  the  sheriff,  under  a  judg- 
ment confessed  by  him,  they 
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cannot  set  up,  as  a  defence,  a 
mortgage  and  release  of  the 
equity  of  redemption,  given  to 
one  of  them  by  the  defendant  in 
the  judgment.  Eisenhart  v  Slay- 
maker.  153 

2.  One  verdict  and  judgment,  and 
one  award  of  arbitrators,  under 
the  act  of  the  20th  of  March, 
1810,  in  favour  of  the  same  par- 
ty,  are  not  a  bar  to  another 
ejectment  by  the  other  party. 
Ives  v.  Lett.  30 1 

3.  If  the  plaintiff  in  ejectment, 
claims  both  on  an  original  title 
and  by  virtue  of  a  lease  from 
him  to  the  defendant,  it  is  com- 
petent to  the  defendant  to  de- 
fend on  both  grounds;  and  it  is 
error  in  the  court  to  assume  the 
existence  of  the  lease,  and  pro- 
hibit the  defendant  from  show- 
ing that  the  title  is  not  in  the 
plaintiff,   but   a   third   person. 
Miller  v.  M'Brier.  382 

4.  A   tenant  may   impeach    his 
landlord's   title,    whenever    he 
can  show  that  he  was  induced 
to  take  a  lease  by  misrepresen- 
tation and  fraud.  Ibid. 

5.  An  agreement,  by  a  person  in 
possession  of  land,  to  abandon 
the  premises  at  a  certain  day, 
is  not   a  lease,  and   does  not 
estop  him  from  controverting 
the   title   of    the  person  with 
whom  the  agreement  was  made. 

Ibid. 
EQUITY. 

See  LICENSE.     TRUST. 

ERROR. 

Ske  EJECTMENT,  3.  EVIDENCE,  5,8. 
INDICTMENT.  JUDGMENT,  4,  10. 
SPECIAL  COURT. 

1.  This  court  will  not  reverse  a 
judgment  entered  by  confession 
in  the  court  below,  in  an  action 
of  debt,  because  no  declaration 
has  been  filed.  Moyer  v.  Kirby. 

162 

2.  But  where    the   suit  is   com- 


menced by  writ,  an  appearance 
entered,  a  plea  put  in,  a  judg- 
ment confessed,  and  the  plain- 
tiff, after  judgment,  by  leave  of 
the  court,  files  a  declaration, 
nunc  pro  tune,  the  judgment  will 
be  reversed,  if  the  declaration 
sets  forth  no  cause  of  action. 

Ibid. 

3.  If,  in  a  suit  on  a  bond  given 
to  two  persons  as  administra- 
tors,  the  instrument  declared 
upon     correspond     with    that 
given  in  evidence,  but  the  de- 
claration state  it  to  have  been 
assigned     by    both     obligees, 
when  in  fact  it  appears  to  have 
been  assigned  by  one  only,  this 
is  not  a  variance  for  which  the 
judgment  will  be  reversed.  Wil- 
son v.  Irwin.  176 

4.  This  court  will  not  reverse  a 
judgment,  except  for  error  ap- 
parent on  the  record.  Munder- 
bachv.  Lutz's Administrator.  220 

5.  If  any  presumption  be  admit- 
ted, it  will  be  rather  to  sup- 
port, than  to   reverse  a  judg- 
ment. Ibid. 

6.  The  omission  to  instruct  the 
jury  on  a  point,  which  the  ver- 
dict has  rendered  immaterial, 
is  not  error.  Ibid. 

7.  It  is  not  necessary  for  the  court 
to  answer  a   proposition  sub- 
mitted for  their  opinion  in  the 
very  words  of  the  proposition. 
It  is  enough,  if  the  answer  be 
sufficiently   full   to   be    under- 
stood. Ibid. 

8.  If  a  proposition  submitted  by 
the  counsel  to  the  court,  be  a 
mere  repetition,  in  other  words, 
of  one  which  has  already  been 
answered,  it  is  not  error  to  re- 
fer to  the  answer  already  given, 
or  even  to  omit  to  answer  the 
proposition  altogether;   and  if 
it  be  alleged,  that  the  second 
proposition   is   different    from 
the  first,  it  is  the  duty  of  the 
counsel  to  place  the  first  on  the 
record.  Ibid. 
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9.  If  the  counsel  of  the  defendant 
select  that  part  of  the  testimo- 
ny on  which  he  relies,  and  re- 
quest the  court  to  instruct  the 
jury  that  it  is  a  full  defence  to 
the  plaintiff's   claim,  and  the 
court,  who  had  previously  sta- 
ted the  whole  evidence  in  the 
case,  in  their  charge,  say, "  The 
proposition  is  correct,  and  if 
the  jury  believe  the  facts  on 
which  it  is  founded,  as  stated 
before  in  the  charge,  it  is  a  bar 
to  the  plaintiff's  recovery,"  this 
cannot  be  assigned  as  error  by 
the  plaintiff.  Ibid. 

10.  This  court  will  not  reverse  a 
judgment,  where  a  point  is  sta- 
ted fairly  by  the  court  below, 
but  not  so  fully  as  it  might  be 
stated.  Ibid. 

11.  Nor  will  it  reverse  a  judg- 
ment, because  the  court  below 
has  answered  an  abstract  pro- 
position, which  this  court  may 
think  ought  to  have  been  omit- 
ted; especially,  if  the  answer 
be  correct.  Ibid. 

12.  If  one  of  several  defendants 
enter  a  rule  of  arbitration  for 
himself  and  his  co-defendants, 
but  without  any  authority  from 
them  appearing,  and,  upon  an 
award  against  them,enter  an  ap- 
peal,representing  himself  in  the 
same  character,  after  which  the 
cause   is   tried,  and  a  verdict 
and    judgment   given    against 
the  defendants,  this  cannot  be 
taken  notice  of  by  this  court  as 
error.    The  cause  must  be  con- 
sidered as  legally  in  court,  un- 
less some  one  of  the  defendants 
should  come  and  deny  the  right 
of  appealing  for  him,  and  sup- 
port his  denial  at  least  by  his 
own    affidavit.    Rusk   v.  Good. 

226 

13.  If  the  record  state,  that  the 
court  below  instructed  the  jury 
as  the  plaintiff  in  error  request- 
ed, without  setting  forth  parti- 
cularly what  the  instructions 


were,  it  is  not  error. 
Executors  v.  Hahn.  232 

14.  In  ejectment,  under  the  act  of 
the  21st  of  March)  1806,  judg- 
ment by  default,  at  the  first 
term,  is  irregular.  Vanderslice 
\.Garven.  273 

1-6.  If  to  the  proposition,  that 
parties  are  bound  by  their  own 
construction  of  a  contract  at 
the  time  it  is  finally  executed, 
the  court  answer,  that  the  pro- 
position is  generally  true,  but 
that  fraud  is  alleged,  and,  if 
found  by  the  jury,  the  written 
evidence  in  relation  to  the  con- 
tract is  not  conclusive,  it  is  not 
error.  Frederick  v.  CamfibelL 

293 

16.  In  the  following  instructions 
to  the  jury,  held,  that  there  was 
not  error,  viz.  "If  the  warrant 
on  which  the  plaintiff's  survey 
was  executed,  was  vague  and 
indescriptive,  it  ought  to  have 
been  returned  in  a  reasonable 
time,  or  a  sufficient  reason 
given  for  the  delay.  Here  is  a 
survey  on  a  loose  warrant,  not 
returned  by  the  officer  to  whom 
it  was  directed,  but,  nearly  ten 
years  afterwards,  certified  by 
his  successor,  on  the  represen- 
tation of  the  plaintiff  himself, 
that  there  were  no  interfering 
claims,  although,  from  his  let- 
ter to  Dr.  Smithy  he  knew 
there  were,  and  also  knew  that 
the  land  was  settled  upon  by 
the  present  defendant.  It  ap- 
pears, further,  that  he  had  re- 
linquished his  claim  under  the 
survey  to  Dr.  Smith,  and  had 
declared  to  others  he  had  no 
claim  to  any  land  on  that  side 
of  the  creek  where  that  survey 
lies.  If  you  believe  all  this,  the 
survey  ought  not  to  attach,  un- 
til actual  return  into  the  office; 
and,  in  that  case,  it  gives  no 
right  to  the  land  in  question, 
if,  as  is  the  undisputed  fact, 
the  defendants  had,  six  or  se- 
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ven  years  before  the  return  and 
acceptance  of  the  plaintiff's 
*  survey,  entered  upon  the  land 
as  vacant,  and,  by  actual  resi- 
dence and  substantial  improve- 
ments, acquired  an  equitable 
title."  Vickroy  v.  Shelley.  372 

17.  Upon  the  following  proposi- 
tion, viz.  "The  survey  of  H. 
R.)  if  a  shifted  survey,  is  to  be 
considered  as  subsequent  to  the 
survey  of  R.  /.,  not  being  re- 

,  turned  before  the  bona  fide  sur- 
vey of  the  plaintiff,"  the  court 
below  charged,  "  The  survey 
on  H.  It's,  warrant,  if  a  shifted 
warrant,  (but  of  which  there  is 
no  satisfactory  evidence,)  would 
give  no  title  until  actual  return. 
But  whether  the  plaintiff's  war- 
rant be,  what  the  question  pre- 
supposes, a  bona  fide  one,  and 
prosecuted  with  due  diligence, 
is  submitted  to  the  jury  on  the 
evidence  before  them."  Held, 
that  in  this  charge  there  was 
no  error.  Ibid. 

18.  In  considering  the  charge  of 
the    court   below,   a  detached 
part  of  it  is  not  to  be  taken, 
without  reference  to  other  parts, 
and  to  the  facts  proved  in  the 
cause;  and  if,  from  the  whole 
charge,  it  appear  that  the  court 
instructed  the  jury  rightly  in 
point  of  law,  the  judgment  will 
not  be   reversed,  even   if  the 
court   below  was  mistaken  in 
its  opinion  as  to  the  facts.  Kerr 
v.  Shar/i.  399 

19.  If,  in  an  action  on  a  bond  with 
a  condition,  the  defendant  plead 
-non  estfactum  and  performance 
of  the  condition,  and,  on  the 
eve  of  trial,  receive  from  the 
plaintiff,  instead   of  a  regular 
assignment  of  breaches,  an  in- 
formal specification  of  them, 
and  go  to  trial  on  the  merits, 
this  amounts  to  an  agreement 
of  the  parties  to  waive  irregu- 
larities in  the  pleadings;  and, 
consequently,   this    court  will 


not  reverse  the  judgment,  be- 
cause the  cause  was  tried  with- 
out having  been  regularly  put 
to  issue.  Harrington  v.  The  Bank 
of  Washington.  405 

ESTATE  FOR  LIFE. 

Testator  devised  as  follows  :  "As 
touching  all  my  worldly  sub- 
stance with  which  it  hath  pleas- 
ed God  in  this  life  to  bless  me, 
I  give,  bequeath,  and  dispose  of 
the  same  as  follows:  I  make  over 
and  bequeath  to  my  son  George, 
the  plantation  I  now  live  on, 
which  hath  two  deeds"  He  then 
gave  and  bequeathed  to  his  son 
John  another  plantation,  and  a 
third  to  two  of  his  daughters, 
and  to  his  other  daughters  he 
gave  money  legacies.  The  per- 
sonal estate  he  directed  to  be 
kept  together,  to  maintain  and 
school  the  children,  as  former- 
ly, till  George  came  of  age,  when 
it  was  to  be  divided  into  three 
parts,  one  of  which  was  to  go 
to  his  wife,  and  the  other  two 
to  his  two  sons,  George  and  John. 
And  after  George  came  of  age, 
the  testator's  wife  was  to  have 
such  part  of  the  house  as  she 
pleased,while  she  lived  a  widow. 
Held,  that  George  took  only  an 
estate  for  life.  Steelev.  Thompson. 

84 
EVIDENCE. 

ACCOUNT  RENDER,  2.  ASSIGNEES, 
5.  BAILMENT,  2,  3.  BANKS,  3, 
4,  5.  ERROR,  3.  INSOLVENT 
DEBTOR,  2.  JUDGMENT,  5.  JUS- 
TICE OF  THE  PEACE.  LEADING 
QUESTIONS.  OFFICIAL  BOND,  3. 
PAROL  EVIDENCE.  RASURE,  1,2. 
SET-OFF.  SETTLEMENT,  3.  WIT- 
NESS. 

1.  In  an  action  by  the  assignee  of 
a  promissory  note  against  the 
drawer,  the  defendant  cannot, 
under  the  plea  of  payment,  give 
in  evidence  declarations  made 
by  the  assignor,  before  the  as- 
signment, "  that  he  would  fix 
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the  drawer,"  &c.,  if  no  notice 
has  been  given  by  the  plaintiff 
that  such  declarations  would  be 
offered  in  evidence.  Lighty  v. 
Brenner.  127 

2.  In  a  feigned  issue,  to  try  whe- 
ther a  judgment  which  had  been 
assigned  to  the  plaintiffs,  is  a 
lien  upon  the  lands  of  the  de- 
fendant, declarations  by  the  as- 
signor, made  before  the  assign- 
ment, that  a  few  days  after  the 
entry  of  the  judgment,  and  when 
its  entry  was  unknown  to  the 
defendant,  he  had  paid  to  the 
assignor  three  hundred  dollars, 
in  consideration  of  which  the 
latter  had  agreed  not  to  enter 
the  judgment,  may  be  given  in 
evidence  by  the  defendant.  Kel- 
logg v.  Krauser.  137 

3.  Though  the  opinion  of  a  wit- 
ness, as  to  the  value  of  land,  is 
not  strictly  a  fact,  yet  he  may 
be  asked  what  was  the  value  of 
certain  mortgaged  premises,  in 
the  possession  of  the  defendant, 
at  the  time  the  judgment  was 
entered   against   him,    on    the 
bond  accompanying  the  mort- 
gage. Ibid. 

4.  On  the  trial  of  a  cause  in  the 
Court  of  Common  Pleas,  the 
original  records  of  that  court, 
removed  to  the  Supreme  Court 
on  a  writ  of  error,  and  there 
remaining,   may   be    given   in 
evidence.     The  docket  entries 
of  the  Court  of  Common  Pleas 
may  also  be  given  in  evidence, 
after  the  records  have  been  re- 
moved. Elsenhart  v.  Slaymaker. 

153 

5.  The  order  of  giving  evidence 
is  at  the  discretion  of  the  court 
before  which  the  cause  is  tried, 
and  is  not  the  subject  of  a  writ 
of  error.     It  therefore  is  not 
error  to  permit  a  judgment  and 
the  proceedings  thereon,  under 
which  the  plaintiff  in  ejectment 
claims,  to  be  given  in  evidence, 
without     previously     showing 


some  colour  of  title  in  the  de- 
fendant in  the  judgment,  if  it 
appear  subsequently  that  the 
defendant  in  the  judgment  came 
into  possession  under  the  de- 
fendant in  the  judgment.  Ibid. 

6.  A  copy  of  a  notice  to  quit  is 
competent    evidence,    without 
notice  to  produce  the  original. 

Ibid. 

7.  Where  the  defendant  neglects 
to  give  the  notice   of  special 
matter  required    by  a  rule  of 
court,  the  admission  of  other 
evidence,  without  objection  by 
the  plaintiff,  will  not  entitle  the 
defendant  to  give  in  evidence, 
that  of  which  he  ought  to  have 
given  notice.    Wilson  v.  Irvoin. 

176 

8.  Nor  can  he,  by  setting  out  in 
the  form  of  a  plea  of  set-off,  the 
special  matter  which  he  might 
have  given  in  evidence  under 
the  plea  of  payment  with  leave, 
&c.,  if  notice  had  been  given, 
either  give  such  special  matter 
in  evidence  or  entitle  himself  to 
a  continuance.     It  is  not  error 
to  refuse  such  a  plea  to  be  add- 
ed. Ibid. 

9.  Evidence  that  a  horse  was  re- 
ceived by  the  defendant  in  ex- 
change for  a  patent  right,  is  not 
admissible,  either  under  a  count 
for  money  paid,  laid  out,  and 
expended,  or  for  money  had  and 
received.  Doebler  v.  Fisher.    179 

10.  In  an  action  on  a  promissory 
note  against  the  administrator 
of  the  drawer,  the   defendant 
may,  under  the  plea  of  payment 
with  leave  to  give  the  special 
matter  in  evidence,  prove  that 
as  administrator  he  had  assign- 
ed to  the  plaintiff  the  note  of  a 
third  person,  of  greater  amount 
than  the  claim  of  the  plaintiff, 
and  that  the  amount  of  the  note 
thus  assigned,  had  been  paid  to 
the  plaintiff.    Bailey  v.  Bailey. 

195 

11.  Where,  in  an  action  again.&t 
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Wi  administrator,  on  a  pi*omis- 
sory  note  of  the  intestate,  none 
of  the  pleas  deny  that  the  de- 
fendant has  personal  assets  to 
satisfy  the  plaintiff's  claim,  the 
defendant  cannot  give  in  evi- 
dence a  record  of  the  Orphans' 
Court,  showing  that  on  a  valu- 
ation and  appraisement  of  the 
real  estate  of  the  intestate,  the 
plaintiff,  who  was  his  brother, 
took  it  at  the  appraisement, 
giving  security  to  the  other 
heirs.  Ibid. 

^2.  A  printed  advertisement  is 
not  admissible  in  evidence, 
•where  it  appears  from  the  tes- 
timony of  a  witness,  that  the 
original  manuscript  from  which 
it  was  copied  was  given  to  him, 
and  that  he  had  left  it  with  the 
printer  of  a  newspaper,  by 
whom  it  was  published;  that  he 
had  not  inquired  for  it.  of  the 
printer,  and  had  made  no  par- 
ticular search  for  it  among  his 
papers,  but  that  he  believed  it 
to  be  lost.  Sweigart  v.  Lowmar- 
ter.  200 

13.  In  an  action  on  a  bond,  given 
for  the  purchase  money  of  a 
tract    of    land,   the   defendant 
may,  under  the  plea  of  payment 
and  notice   of  special  matter, 
prove  that  while  he  was  treat- 
ing for  the  purchase,  the  plain- 
tiff showed  him,  as  the  bound- 
aries, lines  which  were  after- 
wards found  not  to  be  the  bound- 
aries of  the  land  conveyed,  and 
that  the  lines  designated  in  the 
conveyance  excluded  the  land 
•which   was   shown  to  him  as 
part  of  the  tract.  Stubbs  \.King. 

206 

14.  After  the  plaintiff  has  given 
in  evidence  his  book  of  origi- 
nal entries,  and   a  letter  from 
the  defendant,  acknowledging 
the   receipt  of  several   letters 
from  the  plaintiff,  but  without 
mentioning  their  contents,  stat- 
his  inability  to  pay  the  balance 


due  to  the  plaintiff,  and  asking 
further  time,  the  plaintiff  can- 
not give  in  evidence  his  journal 
and  leger,  to  show  what  was 
the  balance  due.  Worman  v. 
Boyer.  212 

15.  A  receipt,  signed  in  the  name 
of  the  plaintiffs,  by  a  brother- 
in-law  of  one  of  them,  who  lived 
near  them,  was  often  in  their 
store,  and  in  habits  of  intimacy 
with  them,  is  not  admissible  in 
evidence.  Ibid. 

16.  If  a  notice  to  produce  papers 
be  not  complied  with,  copies  of 
the  papers  may  be  read,  or  their 
contents  proved;  but  the  court 
has  no  power  to  require  their 
production  under  the  act  of  the 
27th  of  February,  1798.        Ibid. 

17.  In  an  action  on  a  single  bill, 
the  defendant  may,  under  the 
plea  of  payment,  with  notice  of 
special  matter,  prove  that  the 
bill  was  taken,  subject  to  a  pa- 
rol  agreement  made  long  before 
its  date.  Lyon  v.  The  Hunting- 
don Bank.  283 

18.  In  an  action  on  a  bond  given 
for  the  price  of  a  tract  of  land, 
which  by  articles  of  agreement 
the  plaintiff  had  contracted  to 
sell  to  the  defendant,  and  was 
said  to  contain  two  hundred  and 
twenty-five  acres,  and  for  which 
a  deed  was  afterwards  executed, 
conveying  the  tract  by  metes  and 
bounds,  and  calling  it  two  hun- 
dred and  twenty-five  acres,  but 
it  turned  out  to  be  deficient  in 
quantity,    the   defendant    may 
prove,  that,  at  the  execution  of 
the  articles  of  agreement,  the 
plaintiff  asserted  that  the  tract 
would  be  found  to  contain  two 
hundred  and  twenty-five  acres, 
and  called  on  the  by-standers 
to  witness  that  he  would  make 
his  assertion  good.  Frederick  v. 
Campbell  293 

19.  In  ejectment,   the   defendant 
may  give  in  evidence  the  decla- 
rations and  acts  of  the  plaintiff, 
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tending  to  prove  that  he  had 
made  a  parol  sale  of  his  inte- 
rest in  the  land  in  dispute,  ac- 
companied by  payment  of  the 
purchase  money  and  delivery 
of  the  possession.  Clarke  v.  Van- 
kirk.  354 

20.  Where,  in  slander,  the  words 
laid  are,  that  the  defendant  said 
that  the  plaintiff  had  stolen  pro- 
perty; and  the  witnesses  offered 
by  the  plaintiff  can  only  testify, 
that  the  defendant  said  that  the 
plaintiff   had   either   taken    or 
stolen  it,  without  being  able  to 
say  which  expression  was  used, 
the  court  ought  to  receive  the 
evidence,  and  leave  it  to  the 
jury  to   determine,  from    the 
sense  of  the  whole   conversa- 
tion,   which    expression    was 
used.  M'-Almont  v.  McClelland. 

359 

21.  A  repetition  of  the  charge, 
after  suit  brought,  may  be  given 
in  evidence,  to  show  malice,  in 
an  action  of  slander.  Ibid. 

22.  In  slander,  evidence  is  admis- 
sible to  prove  the  defendant's 
situation  in  point  of  property. 

Ibid. 

23.Apaper,containingthedraught 
of  a  survey,  and  a  copy  of  field 
notes,  endorsed,  "Fees  paid  T. 
V.,"  and  "  sent  to  Mr.  O'K,  de- 
puty surveyor  of  Cambria  county, 
December  8l/i,  1 807— J.  A.,  D.  S. 
JB.  C.,"  which  /.  P.,  the  deputy 
surveyor  of  Cambria  county, 
proved  had  been  returned  to 
him  by  W.  O'K.,  the  former 
deputy  surveyor  of  the  said 
county;  that  the  words,  "Fees 
paidj'  appeared  to  him  to  be 
the  hand-writing  of  G.  W.,  for- 
merly deputy  surveyor  of  Bed- 
ford county,  but  the  witness 
never  saw  him  write,  and  knew 
his  hand-writing  only  by  com- 
parison, and  that  the  rest  of  the 
indorsement  was  in  the  hand- 
writing of  /. Jl.,  formerly  depu- 
ty surveyor  of  Bedford  county, 


who  certified  that  he  sent  it  to 
O'K.,  but  did  not  say  where  he 
found  it,  or  that  it  had  ever 
been  in  the  office  of  the  deputy 
surveyor  of  Bedford  county,  is 
not  evidence.  Vickroy  v.  Shelley, 

372 

24.  If  notice  be  given,  that  a  de- 
position will  be  taken  at  a  cer- 
tain house  in  the  township  of 
N.,  in  the  county  of  B.,  and  no- 
thing more  appears  than  that  it 
was  taken  in  the  county  of  B., 
it  cannot  be  read  in  evidence, 
unless  the  adverse  party  attend- 
ed,  which    cures    the    defect. 

Ibid. 

25.  A  connected  draught  of  eleven 
tracts  of  land,  which  came  from 
the  office  of  the  surveyor  gene- 
ral, by  whom  it  was  certified, 
that  "it  was  a  connected  draught 
of  eleven  tracts  of  land,  situate 
on  the  waters  of  Otter  Creek, 
and  surveyed  on  warrants  grant- 
ed to  the  persons  whose  names 
are  written  on  the  plots  respec- 
tively, all  dated  the  23d  of  July, 
1773,  except  that  to  R.  I.,  which 
is  dated  the  22d  of  July,  1794," 
is  not  evidence  to  make  title  to 
the  land  in  dispute;  but  it  is 
evidence  to  show  that  the  sur- 
vey, under  which  the  plaintiff 
claimed,  did  not  interfere  with 
others.  Ibid. 

26.  In    ejectment,    the    plaintiff 
made  title  to  No.  1028,  in  the 
Fifth   Donation   District,    and 
the  dispute  being  about  its  lo- 
cality, after  having  examined 
several  witnesses,  the  object  of 
whose  testimony  was  to  prove 
that  the  tract  in  possession  of 
the  defendant  was  No.  1028,  of- 
fered in  evidence  the  record  of 
an  ejectment  brought  by  one 
M.  against  the  plaintiff,  and  the 
recovery   of    another   tract  of 
land,    on   which    the    plaintiff 
lived,  and  claimed  as  No.  1028: 
held,  that  the  record  was  not  evi- 
dence of  any  particular  right. 
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Bui  evidence  having  been  given 
on  the  cross-examination  of  one 
of  the  plaintiff's  witnesses,  of 
the  plaintiff's  residence  on  the 
land  which  M.  recovered  from 
him,  and  that  he  continued  in 
possession  of  that  tract  as  No. 
1028,  and  the  witness  hav- 
ing testified,  that  as  far  as  he 
knew,  he  had  lived  there  ever 
since, and  that  he  understood  he 
was  the  tenant  of  M.:  held,  that 
the  record  became  evidence  for 
the  purpose  of  explaining  what 
had  become  of  his  possession 
of  M's.  tract,  and  that  he  had 
by  mistake  seated  himself  upon 
it  as  No.  1028.  Moore  v.  Smith. 

388 

27.  After  the  sale  of  part  of  a 
tract  of  land  to  one  who  holds 
in  severally  the  part  sold,  the 
declarations  of  the  vendor,  in 
a  dispute  with  a  third  person, 

^re  not  evidence  to  affect  the 
rights  of  the  vendee.  In  order 
to  affect  a  person  by  conversa- 
tions or  declarations  made  in 
his  presence,  they  must  be  made 
to  him  in  such  a  manner  as  re- 
quires him  to  deny,  or,  by  his 
acquiescence,  to  admit  them. 
Therefore  where  A.,  who  claim- 
ed a  tract  of  land,  attended  as 
chain-bearer,  a  jury  of  view,  in 
a  controversy  between  B.  and 
C.,  conversations  between  B. 
and  C.  relative  to  the  locality 
of  the  tract  claimed  by  A.  are 
not  evidence  against  him.  Ibid. 

28.  The  record  of  a  verdict  for 
damages,  to  be  released  on  the 
performance  of  a  certain  act  by 
the  defendant,  where  no -motion 
for  a  new  trial,  or  in  arrest  of 
judgment  is  made,   but  judg- 
ment is  not  entered  on  the  ver- 
dict, in  consequence  of  the  per- 
formance of  the  required  act  by 
the  defendant,  is  conclusive  as 
to  the  same  matters  coming  di- 
rectly in  question  in   another 
suit,  upon  the  parties,  and  upon 
VOL.  xir.  3  N 


privies  in  blood,  in  estate,  and 
in  law,  unless  obtained  by  fraud 
and  collusion.  Estep  v.  Hutch- 
man.  435 

29.  A  conveyance  made  by  per- 
sons authorized  by  the  legisla- 
ture to  convey,  is  prima  facie 
evidence  of  good  title  in   the 
vendee,    against    all    claiming 
under  the  vender;  and,  where 
such  conveyance  has  been  made 
after  a  solemn  trial  and  deci- 
sion on  material  facts,  it  is  as 
conclusive  as  if  made  by  a  per- 
son in  full  life.  Ibid. 

30.  A  sworn  copy  of  the  entries 
in  a  justice's  docket,  is  admis- 
sible in  evidence,  with  the  same 
effect   as  the  original,  if  pro- 
duced, would   have.    Welsh   v. 
Crawford.  440 

FAIRMOUNT. 

See  SCHUYLKILL,  RIVER. 

FEIGNED  ISSUE. 

See  JUDGMENT,  5.  NOTICE. 
A  feigned  issue  is  to  inform  the 
conscience  of  the  court  as  to 
disputed  facts,  and  is  to  be 
moulded  as  their  discretion 
dictates.  And  the  mode  in 
which  it  is  done  by  the  court 
below  is  not  the  subject  of  a 
writ  of  error,  and  cannot  be  ju- 
dicially decided  on  by  this  court. 
Barr.  166 


FISHERY. 

See  SCHUYLKILL  NAVIGATION  COM- 
PANY^. SCHUYLKILL  RIVER.  RI- 
VERS, 1. 

FRAUD. 

See  AGREEMENT,  2.  EJECTMENT,  4. 
ERROR,  15. 

FUNERAL  EXPENSES. 
Of  the  proper  allowance  for  fune- 
ral expenses.   Case  of  M'-Glin- 
sey's  Appeal.  64 

GUARANTEE. 

See  ASSUMPSIT.  LIMITATIONS, 
ACT  OF,  2. 
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JB.  being  indebted  to  C.,  and  /.  to ' 
2?.,  and  /.  having  a  judgment 
against  L.,  an  arrangement  was 
made  between  C.,  B.,  and  /.,  in 
pursuance  of  which/,  assigned 
his  judgment  against  L.  to  C., 
and  B.  delivered  up  to  /.  one  of 
his  bonds  to  him,  and  indorsed 
a  receipt  on  another  of  his  bonds 
for  a  sum  amounting  to  the  dif- 
ference between  the  bond  deli- 
vered up,  and  the  judgment 
against  L.,  assigned  by  /.  to  C.; 
J.  having  refused  to  assign  the 
judgment,  unless  this  was  done. 
There  was  no  written  guarantee 
of  the  assigned  judgment,  nor 
any  express  promise  by  J ,  ei- 
ther to  B.  or  to  C.,  that,  in  case 
the  money  could  not  be  reco- 
vered from  L.,  he  would  be  re- 
sponsible. L.  proved  insolvent, 
in  consequence  of  which  C. 
brought  suit  against  J.  Held, 
that  the  law  raised  no  duty  from 
J.  to  C.,  by  which  the  suit  could 
be  supported.  Jackson  v.  Craw- 
ford. 290 

HAWKER  AND  PEDLAR. 
A  hawker  and  pedlar,  who  goes 
from  house  to  house  in  an  in- 
corporated or  county  town,  of- 
fering for  sale  goods  prohibit- 
ed by  the  act  of  the  28th  of 
March)  1799,  and  sells  any  one 
article,  even  of  trifling  value, 
incurs  the  penalty  of  fifty  dol- 
lars, imposed  by  that  act.  And 
a  license  obtained  under  the  act 
of  the  4th  of  March,  1824,  does 
not  protect  him.  Commonwealth 
v.  Willis.  398 

HUSBAND  AND  WIFE. 

1.  Where  the  wife  permits  her 
husband  to  receive  the  rents  of 
an  estate,  conveyed  in  trust  for 
her  separate  use,  by  the  hus- 
band, after  marriage;  where 
they  live  together,  and  the  rents 
are  generally  laid  out  by  the 
husband,  together  with  his  own 


money,  in  the  purchase  of  goods 
for  a  store  kept  in  the  name  of 
the  wife, in  their  dwelling-house, 
and,  on  his  dying  intestate,  the 
wife,  as  his  administratrix,  ac- 
counts for  the  goods  in  the  store 
as  his,  she  is  not  entitled,  on  the 
settlement  of  her  administration 
account,  to  retain,  against  the  es- 
tate of  her  husband,  the  amount 
of  the  rents  received  by  him, 
Case  ofM'Glinsey's  Appeal.  64 

INDICTMENT. 

Unless  it  appear  on  the  face  of  an 
indictment  for  burglary,  what 
judgment  was  given  on  a  former 
indictment  for  the  same  offence, 
it  is  error  to  sentence  the  de- 
fendant to  imprisonment  at  hard 
labour  during  life.  It  is  not 
enough  if  the  indictment  state 
that  the  defendant  was  convicted 
on  the  former  indictment,  and 
that  the  court  gave  judgment. 
Smith  v.  The  Commonwealth.  69 

INSOLVENT  DEBTOR. 

1.  The  property  of  an  insolvent 
debtor   passes   to  his  trustees 
immediately  on  his  assignment, 
and  all  the  world  is  bound  to 
take  notice  of  it.     Consequent- 
ly, a  payment  to  the  debtor,  the 
day  after   his   assignment,  by 
one  who  has  not  actual  notice 
of  it,  is  not  valid.   Wickersham 
v.  Nicholson.  1 1 8 

2.  The  record  of  the  discharge  of 
an  insolvent  debtor,  is  conclu- 
sive as  to  the  fact  of  his  having 
complied    with   all   things   re- 
quired by  law  to  entitle  him  to 
a  discharge;  and  cannot  be  in- 
quired into  in  a  collateral  ac- 
tion.  Sheets  v.  Hawk.  173 

3.  It  is  not  a  forfeiture  of  the  bond 
given  by  an  insolvent  debtor  to 
the  arresting  creditor,under the 
act  of  the  28th  of  March,  1820, 
if  the  record  merely  show  that 
the  debtor  appeared  and  pre- 
sented his  petition  at  the  time 
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appointed,  that  the  court  ap- 
pointed the  first  day  of  the  next 
term  for  a  hearing,  directing, 
at  the  same  time,  notice  to  be 
given  to  the  creditors,  and  that 
on  the  fourth  day  of  the  next 
term,  he  was  sworn  and  dis- 
charged, without  any  record 
being  made  of  his  appearance 
or  non-appearance  on  the  first 
day,  or  of  any  continuance  of 
the  case  from  day  to  day;  par- 
ticularly if  the  arresting  credi- 
tor, or  the  person  beneficially 
interested,  had  notice,  that  the 
debtor  was  not  discharged  on 
the  first  day  of  the  term,  and 
endeavoured  to  make  an  ar- 
rangement with  him  respecting 
the  debt,  which  would  render 
it  unnecessary  for  him  to  take 
the  benefit  of  the  act.  Ibid. 

4.  Although  the  assignment  of  an 
insolvent  debtor  passes  the  legal 
estate  in  his  lands,  yet  a  trust 
results   by   operation    of   law, 
which,  as  soon  as  the  debts  are 
satisfied,  entitles  him  to  the  pos- 
session against  his  assignees,  et 
a  multo  fortiori,  against  a  stran- 
ger,   against   whom    he    may 
maintain   an  ejectment  in   his 
own  name;  and,  in  the  absence 
of  proof  to  the  contrary,  this 
court  will  intend  that  he  pro- 
duced    satisfactory    evidence, 
that  the  debts  were  paid ;  par- 
ticularly after  a  lapse  of  four- 
teen  years.  Ross  v.  M'Junkin. 

364 

5.  A  bond  given  by  an  insolvent 
debtor,  with  sureties,  in  order 
to   obtain    his  discharge  from 
imprisonment,  by  virtue  of  the 
act  of  the  28th  of  March,  1820, 
with  condition,  that  "if  the  in- 
solvent debtor  should  -be  and 
appear   at   the  next  Court   of 
Common  Pleas,  then  and  there 
to  make  application  for  the  be- 
nefit of  the  several  acts  for  the 
relief  of  insolvent  debtors,  and 
should  abide  all  orders  of  the 


said  court  in  and  about  the  pre- 
mises, then  the  said  obligation 
should  be  void ;  otherwise  it 
should  remain  in  full  force  and 
virtue,"  varies  substantially 
from  the  bond  prescribed  by 
the  act,  and  is  void.  M-Kee,  v 
Stannard.  380 

INTEREST. 

See  LEGACY,  1,  2. 

JUDGE. 

1.  Where  a    judge  delivers    an 
opinion  upon  matter  of  law,  he 
is  bound  by  the  act  of  the  24th 
of  February,  1806,  section  25,  if 
requested,  to  reduce  his  opinion, 
with  his  reasons  for  it,  to  writ- 
ing, and  file  it ;  but  he  is  not 
bound  to  reduce  to  writing,  his 
whole  charge  to  the  jury,  and  file 
it.  Reigart  v.  Ellmaker.         121 

2.  A  judge  is  not  bound  by  the 
act  of  the  24th   of  February, 
1806,  to  file  of  record  his  whole 
charge  to  the  jury.  Munderbach 
v.  Lutz.  125 

3.  Nor  is  he  bound,  at  the  request 
of  the  party  excepting,  to  an- 
nex to  the  record  a  copy  of  the 
evidence   taken    by    him,   and 
transcribed  by  the  party  making 
the  request.     But  it  is  the  duty 
of  the  judge,  if  requested,  to 
permit  so  much  of  the  evidence 
as  may  be  necessary  to  under- 
stand his  opinion,  to  be  placed 
upon  the  record.    This  request 
should  be  made  immediately  on 
the  delivery  of  the  opinion,  and 
the  statement  of  the  evidence 
should  be  prepared  by  the  coun- 
sel, and  submitted  to  the  court 
in  the  sam&  manner  as  in  a  bill 
of  exceptions.  Ibid. 

JUDGMENT. 

See  EKROR,  14. 

1.  After  the  lapse  of  twenty  years, 
a  judgment  is  presumed  to 
have  been  satisfied,  unless  there 
are  circumstances  to  account 
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for  the  delay.    Cofie  v.  Hum- 
p/treys. 1 5 

2.  If  there  are  no  such  circum- 
stances, it  is  not  the  duty  of  the 
court  to  submit  the  question  as 
an  open  one  to  the  jury.   Satis- 
faction of  the  judgment  is   a 
presumption  of  law  upon  the 
facts.  Ibid. 

3.  If  the  original  judgment  was 
against  several  defendants,  and 
on  a  scire  facias  post  annum  et 
diem,  the  return  as  to  one  of 
the  defendants  is  nihil  habet,  and 
judgment    is    entered    against 
him  by  default,  this  is  not  a 
circumstance  to  affect  the  pre- 
sumption of  payment.         Ibid. 

4.  Where  judgment  has  been  con- 
fessed in  one  county,  on  a  bond 
by  virtue  of  a  warrant  of  at- 
torney, the  power  is  satisfied ; 
and  another  judgment  cannot 
be  confessed  on  the  same  bond, 
by  virtue  of  the  same  warrant, 
in   another  county.     But   this 
cannot  be  taken  advantage  of 
on  a  writ  of  error.     The  court 
in  which  the  second  judgment 
is  entered,  will,  under  ordinary 
circumstances,  vacate  it.     But 
how  far  the  court  will  exercise 
their  discretionary  power  to  let 
in  the  subsequent  judgment  of 
a  third  person,  qusere.  Neff  v. 
Barr.  166 

5.  Where  two  judgments    have 
been  entered,  by  virtue  of  the 
same  power  in  different  coun- 
ties, and  an  issue  is  directed  by 
the  court  in  which  one  of  the 
judgments  is  entered,  to  deter- 
mine whether  or  not  that  judg- 
ment be  valid,  the  party  who 
alleges  that  it  is  not  valid,  may 
give  in  evidence  an  entry  in  the 
docket,  stating   the  hour    and 
minute  when  the  judgment  was 
entered?  if  it  appear  from  other 
evidence  that  such  entry  was 
made  by  the  opposite  party,  or 
his  agent.   But  it  seems,  that  the 
burden  of  showing  which  of  the 


judgments  was  first  entered? 
properly  lies  on  him  by  whom 
they  were  entered.  Ibid. 

6.  The  time  during  which  a  judg- 
ment continues  to  be  a  lien  upon 
lands,  under  the  act  of  the  4th 
of  April)  1798,  is  to  be  deter- 
mined by  the  record  alone,with- 
out  regard  to  any  private  agree- 
ment for  a  stay  of  execution, 
not  appearing  upon  the  record. 
Bombay  v.  Boyer.  253 

7.  It  is  not  against  equity,  that 
a  purchaser   should   insist  on 
counting  the  five   years  from 
the  date  of  the  judgment,  al- 
though he  was  informed  before 
he  made  the  purchase,  that  by 
the  condition  of  the  bond,  or  a 
private  agreement  of  the  par- 
ties, execution  could  not  be  is- 
sued on  the  judgment,  until  a 
time  less  than  five  years  before 
his  purchase.  Ibid. 

8.  A  purchaser  at  sheriff's  sale 
under  a   judgment,   does   not 
take  the  land  subject  to  a  previ- 
ous judgment,  obtained  against 
the  former  owner  of  the  land, 
unless  it  was    sold    expressly 
subject  to  such  prior  judgment. 
The  Commonwealth  v.  Alexander. 

257 

9.  Where,  therefore,  money  is  in 
the  hands  of  the  sheriff,  arising 
from  the  sale  of  land  under  a 
judgment  obtained  against  the 
present  owner,   creditors  who 
have  liens  upon  the  land,  by 
virtue  of  judgments  obtained 
against  the  former  owner,  are 
entitled  to  payment  out  of  this 
fund;  and  if  the  sheriff,  instead 
of  satisfying  such  liens,  pays 
over  the  balance  of  the  purchase 
money  to  the  defendant  in  the 
execution,  the   previous  judg- 
ment   creditors    may    recover 
from  him  the  amount  of  their 
respective  liens.  Ibid. 

10.  Whether  the  judgment  credi- 
tor had  not  lost  his  lien,  in  con- 
sequence of  his  attorney  having 
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permitted  the  misappropriation 
of  another  fund,  out  of  which 
he  was  entitled  to  payment, 
properly  left  to  the  jury,  under 
the  facts  and  circumstances  of 
the  case.  Ibid. 

\  1.  The  Court  of  Common  Pleas 
has  no  right  to  set  aside  a  judg- 
ment entered  upon  a  verdict, 
without  setting  aside  the  ver- 
dict also.  Huston  v.  Mitchell, 

307 
JURISDICTION. 

See  SPECIAL  COURT. 

JUROR. 

It  is  good  cause  of  challenge  to  a 
juror,  that  he  objects  himself  to 
being  sworn,  because  he  had 
heard  all  the  evidence  at  a  for- 
mer trial  of  the  cause,  and  had 
made  up  and  expressed  his  opi- 
nion on  the  facts  then  given  in 
evidence,  but  says  that  his  mind 
is  always  open  to  conviction  on 
another  state  of  facts.  Irvine  v. 
Kean.  129 

JUSTICE  OF  THE  PEACE. 

See  APPEAL.  EVIDENCE,  30. 

1.  A  justice  of  the  peace  is  not 
presumed  to  be  the  agent  of  the 
plaintiff  in  a  suit  brought  be- 
fore him.     Therefore  a  copy  ol 
the  plaintiff's  account,  furnish- 
ed by  the  justice  t<»the  defend- 
ant, accompanied  by  a  note  de- 
manding payment,  is  not  evi- 
dence against  the  plaintiff,  on 
the  trial  of  another  action.  Boy- 
erv.Pofls.  157 

2.  Under  the  "  supplement  to  the 
act  for  preventing  clandestine 
manages,"  passed  the  14th  o 
February,  1729-30,  only  one  pe- 
nalty of  fifty  pounds  can  be  re 
covered  against  a  justice  of  the 
peace  for  joining  two  persons 
in  marriage;  and,  if  the  paren 
of  one  party  has  already  reco- 
vered the  penalty,no  action  can 
be  maintained  for  it  by  the  pa 


rent  of  the  other  party.  Hill  v. 
Williams.  287 

LEADING  QUESTION^. 
A  party  who  join*  in  a  commis- 
sion, and  examines  witnesses 
upon  cross-interrogatori«jB,  can- 
not, upon  the  trial  of  the  cause, 
object  that  the  interrogatories 
of  the  other  parties  are  leading 
in  their  character.  Overton  v. 
Traeey.  31 1 

LEGACY. 

1.  Testator  bequeathed  as  fol- 
lows:— *'  Item,)  I  give  and  be- 
queath unto  my  two  youngest 
sons,  each  of  them,  the  sum  of 
four  hundred  pounds,  to  be 
paid  for  their  use  out  of  the 
first  money  which  comes  into 
the  hands  of  my  executor,  out 
of  my  estate.  Item,  I  give  and 
bequeath  unto  each  of  the  chil- 
dren of  my  daughter  B.  two 
hundred  and  fifty  pounds,  to 
be  paid  to  them  out  of  the  mo- 
ney which  may  come  into  the 
hands  of  my  executor,  after  the 
legacies  are  paid  to  my  said 
two  youngest  sons;  but  it  is  my 
will,  and  I  order,  that  if  any  of 
my  sons  or  grandchildren,  to 
whom  I  have  given  the  said  le- 
gacies, should  die  in  their  mi- 
nority, and  without  issue,  then 
such  legacy  shall  be  divided  to 
and  amongst  my  six  children, 
to  whom  I  have  given  the  re- 
sidue and  remainder  of  my 
estate." 

Held,  that  by  comparison  with 
other  parts  of  the  will,  and  un- 
der the  circumstances  of  the 
case,  the  executor  was  liable  for 
interest  upon  the  legacies  to  the 
testator's  grandchildren,  from 
the  time  he  had  sufficient  funds 
in  his  hands  to  pay  them,  after 
payment  of  the  other  legacies, 
which  had  a  priority  by  the 
will;  and  not  merely  from  the 
time  a  demand  was  made,  and 
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a  refunding  bond  tendered.  Bit- 
ser's  Executor  v.  Hahn.  232 

2.  Rules  with  respect  to  the  pay- 
ment of  interest  on  legacies. 

Ibid. 
LICENSE. 

If  a  parol  license  be  given,  with- 
out consideration,  to  use  the 
water  of  a  stream  for  a  saw 
mill,  in  consequence  of  which 
the  grantee  goes  to  the  expense 
of  erecting  a  mill,  the  license 
cannot  be  revoked  at  the  plea- 
sure of  the  grantor;  and  if  he 
divert  the  water,  to  the  injury 
of  the  grantee,  the  latter  may 
maintain  an  action  against  him. 
Kerick  v.  Kern.  267 

LIEN. 

See  JUDGMENT,  6,  7,  8, 9.    MECHA- 
NICS AND  MATERIAL  MEN. 

1.  The  interest  of  a  child  in  the 
land  of  his  deceased  father,  con- 
tinues to  be  real  estate,  after  an 
order  has  been  granted  to  the 
administrator  to  make  sale  of 
it,  and  until  it  is  actually  sold, 
and  cannot,  by  any  parol  agree- 
ment, be  converted  into  person- 
al estate,  so  as  to  affect  the  lien 
of  a  third  person.  JVithers's  Ap- 
peal. 185 

2.  Therefore,  a  parol  agreement 
by  the  son  of  a  decedent,  that 
his  brother,  who  had  advanced 
money  for  him,  and  who  after- 
wards, as  administrator  of  the 
father,  obtained  an  order  of  the. 
Orphans'  Court  for  the  sale  of 
his   real   estate,   should    repay 
himself    out   of   his   brother's 
share   of  the  proceeds  of  the 
land,  when  it  should  be  sold, 
will  not  prevail  against  a  judg- 
ment obtained  after  the  agree- 
ment was  made,  and  before  the 
sale  took  place,  by  a  third  per- 
son, who  had  no  knowledge  of 
the  agreement.  Ibid. 

LIMITATIONS,  ACT  OF. 
1.  It  is  settled  law,  that  the  ac- 


knowledgment of  a  debt,subsist- 
ing  at  the  time  of  the  acknow- 
ledgment, is  sufficient  evidence 
from  which  to  infer  a  promise  to 
pay,  and  to  take  the  case  out  of 
the  act  of  limitations;  unless  it  be 
accompanied  bywords  or  expla- 
nations inconsistent  with  such  a 
promise.  A  letter,  therefore, 
written  by  defendant,  asserting 
that  there  was  once  a  debt,  that 
it  had  been  paid,  and  explaining 
how  it  had  been  paid,  will  not 
take  the  case  out  of  the  act  of 
limitations,  even  if  it  can  be 
proved  that  the  defendant  was 
mistaken  in  supposing  it  had 
been  satisfied  in  the  manner  al- 
leged. Bailey  v,  Bailey.  195 

2.  The  act  of  limitations  does  not 
begin   to  run  against  a  parol 
guarantee  of  the  sufficiency  of 
a  mortgage,  given  to  secure  a 
bond  payable   by  instalments, 
and  of  the  solvency  of  the  mort- 
gagor, until  six  years  after  the 
last  instalment  has  become  due. 
Overton  v.  Tracey.  3 1 1 

3.  The  possession  of  the  cestui  gue 
trust  becomes  adverse,  and  the 
act  of  limitations  begins  to  run 
from  the  time  the  legal  title  is 
conveyed   in   violation   of   the 
trust.  Scott  v.  Gallagher.       333 

4.  If  money  be  received  as  a  de- 
posit for  a  special  purpose,  and 
the  partjj^who  receives  it,  in- 
stead of  applying  it  to  that  pur- 
pose, use  it,  he  cannot  set  up 
the  act  of  limitations  as  a  bar 
to  a  recovery  by  the  party  en- 
titled  to  it.    Johnston  v.  ffum- 
fihreys.  394 

MARRIAGE. 

See  JUSTICE  OF  THE  PEACE,  2. 

MECHANICS  AND  MATE- 
RIAL MEN. 

A  person,  who,  on  furnishing 
bricks  for  the  erection  of  a 
building,  agrees  to  be  paid  part 
in  cash,  and  "  the  balance  in 
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lumber  at  fair  prices,  whenever 
called  for  out  of  S's.  lumber 
yard,"  and  accepts  the  guaran- 
tee of  S.  for  the  performance  of 
the  contract,  does  not  lose  his 
lien  upon  the  building,  given  by 
the  act  of  the  17th  of  March, 
1806.  Hinchman  v.  Lybrand.  32 

MERCER,  BOROUGH  OF. 
See  QUARTER  SESSIONS,  COURT  OF. 

MONEY  HAD  AND  RE- 
CEIVED. 

See  ACTION,  2,  3. 

MORTGAGE. 

See  EJECTMENT. 

NEGRO  AND  MULATTO, 

See  SERVANT. 

NOTICE. 

See  ASSUMPSIT,  2.     EVIDENCE,  16, 
24.    TRUST. 

1.  In  a  feigned  issue,  to  try  the 
validity  of  a  judgment  assign- 
ed to  the  plaintiff,  entered  by 
warrant    of    attorney   upon    a 
bond,  it  is  not  error  to  charge 
the  jury,  that  if  the  person,  who 
at  the  time  was  the  proprietor 
of  the  bond,  after  having  en 
tered  judgment  upon   it,   had 
agreed  not  to  enter  judgment, 
and  declared  to  the  obligor  that 
no  judgment  had  been  entered, 
the  effect  of  such    agreement 
and   declaration   would   be,  to 
render  the  judgment  null  and 
void,  and  that   it  would  be  a 
fraud  to  proceed  on  the  judg- 
ment under  such  circumstances 
provided  the  assignee  had  no- 
tice of  such  agreement  before 
the  assignment.  Kellogg  \.Krau 
ser.  137 

2.  But  it  is  not  necessary,  in  or 
der  to  be  affected  by  the  agree 
ment,  that  the  assignee  shoulc 
have  notice  on  record,  or  even 
in  writing.  Ibid 

3.  Notice  in  any  way  is  sufficient 


provided  it  be  full,  and  such  as 
could  leave  the  party  in  no  rea- 
sonable doubt.  Ibid. 

NOTICE  OF  SPECIAL  MAT- 
TER. 

See  EVIDENCE,  7,  8. 

OFFICIAL  BOND. 
See  BANKS,  1,  2,  5. 

.  The  remedy  given  by  the  act 
of  the  5th  of  March,  1790,  upon 
a  sheriff's  official  bond,  is  not 
cumulative  to  that  of  the  act  of 
the  27th  of  March,  1713,  but 
precludes  a  proceeding  under 
that  act.  Shaejfer  v.  Jack.  426 
2.  An  action  cannot  be  maintain- 
ed on  a  sheriff's  official  bond, 
taken  under  the  act  of  the  28th 
of  March,  1803,  in  the  name  of 
the  Commonwealth  alone,  for 
any  injury  done  to  an  individu- 
al, by  the  official  misconduct  of 
the  sheriff:  nor  can  the  court 
before  which  the  cause  is  tried, 
permit  the  declaration  to  be 
amended,  by  the  introduction 
of  the  name  of  the  individual, 
as  a  party,  so  as  to  make  it  a 
suit  for  his  use.  Dunn  v.  The 
Commonwealth.  43 1 

3.  A  certified  copy  of  a  sheriff's 
official  bond  is  not  evidence,  if 
it  does  not  appear  to  have  been 
taken  by  the  Recorder  of  Deeds, 
in  the  manner  prescribed  by 
law.  Ibid. 

ORPHANS*  COURT. 

See    ADMINISTRATION    ACCOUNT. 
EVIDENCE,  11.  LIEN. 

1.  A  recognizance  entered  into  in 
the  Orphans'  Court,  by  the  son 
of  a  testator,  conditioned  for  the 
payment,  to  his  other  children, 
of  their  shares  of  a  certain  real 
estate,  which  the  testator  by  his 
will  directed  should  be  apprais- 
ed on  the  arrival  of  the  son  at 
the  age  of  2 1  years,  and  that  if 
he  chose  to  take  it  at  the  ap- 
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praisement  he  might  do  so  on 
giving  security  to  the  other 
children  of  the  testator,  is  not 
within  the  provisions  of  any  act 
of  assembly,  and  no  action  can 
be  supported  upon  it.  President 
of  the  Orphans''  Court  of  Dauphin 
County  v.  Groff.  181 

2.  If  the  land  for  which  a  recog- 
nizance is  given  in  the  Orphans' 
Court,  is  sold  under  an  order  of 
that  court  for  the  payment  of 
debts,  it  is  a  good  defence  to  an 
action    on    the    recognizance. 

Ibid. 

3.  A   decree    of  the    Orphans' 
Court,    unreversed   and  unap- 
pealed  from,   cannot  be  ques- 
tioned in  a  collateral  suit,  ex- 
cept in  cases  of  fraud,  or  where 
the  defect  plainly  appears  on 
the  face  of    the  proceedings. 
And  where  a  party  relies  upon 
fraud,  it  ought  to  be  distinctly 
and  positively  alleged,  and  not 
inferred  merely  from  circum- 
stances. Ibid. 

PARTNER. 

See  SET-OFF. 

PARTNERSHIP. 

See  WITNESS. 

PAROL  EVIDENCE. 

1.  In  a  suit  upon  a  bond,  given  for 
a  pre-existing  debt,  due  to  the 
plaintiff  by  a  third  person,  parol 
evidence  is  not  admissible  to 
show,  that  at  the  time  it  was  ex- 
ecuted  the    obligee   declared, 
that  he  would  require  nothing 
more   than  the  interest  to  be 
paid  during  his  life,  and  that  at 
his  death  the  bond  should  be- 
come null  and  void;  unless  the 
obligor  was  induced   by  such 
declarations    to     execute    the 
bond.  Hain  v.  Kalbach.          159 

2.  Parol  evidence  is  admissible, 
to  show  that  a  particular  clause 
was  inserted  in  an  article   of 


agreement  by  mistake.  Hamil- 
ton v.  ,ftsslin.  448 

PAYMENT. 

See  PROMISSORY  NOTES. 

PLEADING. 

See  ERROR,  19. 

1.  Coverture  may  be  pleaded  in 
abatement  or  in  bar,  according 
to  circumstances.  Steer  v.  Steer. 

379 

2.  In  an  action  of  debt  on  a  bond, 
executed  by  the  defendants  di- 
rectly to  the  plaintiff,  during 
her  coverture  with  one  of  them, 
coverture  is  a  plea  in  bar.  Ibid. 

PRESUMPTION. 

See  JUDGMENT,  1,2.  3. 

PROMISSORY  NOTES. 

See  DEFALCATION.  EVIDENCE,  1, 
10,  11.  STATEMENT. 

Giving  a  promissory  note  for  the 
sum  required  by  the  act  of  as- 
sembly of  the  22d  of  February, 
1812,  incorporating  the  Presi- 
dent, Sec.  of  The  Susquehanna 
and  Waterford  Turnpike  Com- 
pany, to  be  paid  in  money,  at  the 
time  of  subscription,  is  not  a 
payment  of  money  within  the 
meaning  of  the  act.  Leighty  v. 
The  Susquehanna  and  Waterford 
Turnpike  Company.  434 

QUARTER  SESSIONS, 
COURT  OF. 

See  ROADS,  3. 

The  act  of  the  28th  of  March, 
1814,  erecting  the  town  of  Mer- 
cer, and  the  out  lots  belonging 
to  it,  into  a  borough,  does  not 
vest  in  the  borough  officers  the 
power  to  lay  out  streets  through 
the  out  lots,  but  leaves  that  pow- 
er in  the  Court  of  Quarter  Ses- 
sions. Case  of  the  Road  from,  fyc., 
in  the  Borough  of  Mercer.  447 

QUO  WARRANTO. 

The  granting  an  information  in 
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the  nature  of  a  Quo  Warranto,  is 
discretionary  with  the  court; 
and  it  seems  that  it  will  not  be 
granted,  when  it  cannot  be 
brought  to  trial  before  the  ex- 
piration of  the  office  to  which 
it  refers.  Commonwealth  v.  Rei- 
gart.  2 1 6 

RASURE. 

1.  Where  a  bond  contains  a  ra- 
sure,  it  is  for  the  jury  to  decide, 
upon  the  evidence,  whether  it  is 
the  identical  contract  declared 
on  or  not.  But  the  law  views  the 
alteration  of  such  an  instrument 
with  a  jealous  eye,  and  requires 
satisfactory  evidence  to  be  given 
by  the  obligee  that  the  altera- 
tion, if  in  a  material  part,  was 
made  without  his  consent;  or, 
if  with  his  consent,   that    the 
consent  of  all  the  parties  in  in- 
terest was  also  given.   Barring- 
ton  v.  The  Bank  of  Washington. 

405 

2.  Where  the  obligee  makes  it  a 
part  of  his  case  that  the  bond 
was  in  his  possession,  with  the 
names  of  all  the  obligors  to  it, 
and  afterwards  brings  suit  upon 
it,  omitting  one  of  the  obligors, 
whose  name  appears   to  have 
been  erased  from  the  bond,  it  is 
an   admission  that  the  altera- 
tion was   made  with  his  con- 
sent; and  it  lies  upon  him  to 
show  that  it  was  made  with  the 
consent  of  all  the  other  parties 
in  interest.  Ibid. 

RECOGNIZANCE. 
See  ORPHANS'   COURT,  1,  2.    RE- 
LEASE. 

Where  the  defendant  appeals  from 
an  award  of  arbitrators  in  favour 
of  the  plaintiff,  for  a  sum  of  mo- 
ney, it  is  sufficient  if  the  condi- 
tion of  the  recognizance  be  ei- 
ther « that  if  the  plaintiff  in  the 
event  of  the  suit,  shall  obtain  a 
judgment  Jor  a  sum  equal  to,  or 
greater  than  the  report  of  the 
VOL. 


arbitrators,"  or,  that  "  if  the 
plaintiff  in  the  event  of  the  suit 
shall  obtain  a  judgment  as  or 
more  favourable  than  the  report 
of  the  arbitrators,"  the  defend- 
ant shall  pay,  Sec.  without  insert- 
ing both  conditions.  Ayrts  v. 
Fisher.  112 

RELEASE. 

See  ASSIGNMENT. 

1.  Where  several  distinct  parcels 
of  real  property  are  taken  at  a 
valuation,  by  one  of  the  heirs 
of  a  decedant,  and  a  recogni- 
zance is  entered  into  in  the  Or- 
phans' Court,  to  secure  the  pro- 
portions of  the  other  heirs,  a  re- 
lease  of  one  of  those  parcels 
from  the  lien  of  the  recogni- 
zance, does  not  operate  as  a  re- 
lease of  the  whole.   Reigart  v. 
Ellmaker.  121 

2.  A  release  by  two  lessees,  will 
not  bar  an  action  against  the 
landlord  by  a  third,  unless  it 
appear  that  the  covenant  was 
joint;  and  this  the  party  alleg- 
ing that  it  was,  must  show.  Ei- 
senhart  v.  Slaymaker.  153 

REPLEVIN. 
See  SET-OFF,  2. 

REPLEVIN  BOND. 

See  SHERIFF,  1. 

RIVERS.. 

See  SCHUYLKILL  NAVIGATION  COM- 
PANY.    SCHUYLKILL  RlVER. 

The  rivers  of  Pennsylvania  are 
not  subject  to  the  common  law 
rule,  that  all  fresh  water  ri- 
vers, in  which  the  tide  does  not 
ebb  and  flow,  belong  to  the 
owners  of  the  soil  adjacent,  so 
that  the  owners  of  one  side 
have,  of  common  right,  the 
property  of  the  soil,  and  conse- 
quently the  right  of  fishing  us- 
que ad  filum  medium  aquae,  and 
the  owners  of  the  other  side 
the  rights  of  soil  and  fishing  ad 
3O 
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Jilum  aquse  on  the  other  side, 
and  that  he  who  owns  both 
sides,  is  the  owner  of  the  whole 
river,  and  has  the  exclusive 
right  of  fishing,  according  to 
the  extent  of  his  shores.  Shrunk 
v.  The  Schuylkill Navigation  Com- 
pany. 7 1 

ROADS. 

1.  Re-reviewers  are  not  restricted 
to  a  simple  approbation  or  re- 
jection of  a  road  as  originally 
reported,  but  may  return  a  dif- 
ferent one.    Case  of  a  Road  in 
Abingt&n  Township.  31 

2.  Re-reviewers  are  not  bound  to 
return  a  draft  of  the  road  which 
they  are  directed  to  re-review, 
but  may  return  only  a  draft  of 
that  which  they  themselves  re- 
commend. Ibid. 

3.  The  Court  of  Quarter  Sessions 
has  no  right  to  make  a  material 
alteration  in  the  report  of  view- 
ers of  a  road,  because  it  appears 
that  the  surveyor  has  not  pur- 
sued the  directions  of  the  view- 
ers.  Case  of  a  Road  from  Herr's 
Mill.  204 

SCHUYLKILL  RIVER. 

See  SCHUYLKI&L  NAVIGATION  COM- 
PANY. 

By  the  erection  of  Fairmount  dam, 
in  the  river  Schuylkill,  a  rock 
just  below  the  dam,  which  had 
formerly  been  private  property, 
and  above  low  watermark,  be- 
came surrounded  at  all  times 
by  water,  and  was  dry  only  at 
low  tide,  and  a  few  hours  be- 
fore and  after:  held,  that  it  still 
remained  the  property  of  the 
former  owner,  and  that  it  was 
not  common  property,  where 
all  persons  might  stand  and  fish 
with  hoop  nets.  The  Common- 
wealth v.  Shaw  and  others.  9 
| 

SCHUYLKILL  NAVIGATION 
COMPANY. 

The  owner  of  land  fronting  on  the 


river  Schuylkill,  above  tide  wa- 
ters, who  had  the  exclusive 
right  of  drawing  seines  on  his 
own  land,  is  not  entitled  to  da- 
mages under  the  act  of  the  8th 
of  March,  1815,  incorporating 
the  president,  managers,  and 
company  of  the  Schuylkill  Na- 
vigation Company,  for  an  inju- 
ry sustained  in  consequence  of 
the  erection  of  a  dam  across  the 
river  by  the  said  company,  by 
reason  of  which,  shad,  herring 
and  other  fish,  were  prevented 
from  passing  up  the  river. 
Shrunk  v.  The  SchuylMl  Naviga- 
tion Company.  71 

SERVANT. 

The  child  of  a  servant  until  the 
age  of  twenty-eight  years,  can- 
not be  held  to  servitude  for  the 
same  period,  and  on  the  same 
conditions  as  its  mother,  who 
was  the  daughter  of  a  register- 
ed slave.  Miller  v.  Divilling.  442 

SET-OFF. 

1.  In  an  action  by  A.,  the  defend- 
ant cannot  set  off  an  account 
for  goods  sold  to  A.  and  B.  as 
partners.    MlDowell  v.    Tyson. 

300 

2.  Where  the  parties  in  replevin 
are  at  issue  on  the  point  of  rent 
in  arrear  or  not,  the  plaintiff 
cannot  give  in  evidence  a  set-off 
against  his  landlord.  Anderson 
v.  Reynolds.  439 

SETTLEMENT. 

1.  Whether  a  right  to  an  island  in 
the    Susquehanna  could  be  ac- 
quired by  settlement  and  im- 
provement in   the  year    1749, 
qusereP  M'Elear  v.  Elliott.    242 

2.  If  it  could,  qusere  whether  such 
a  title,  without  warrant  or  sur- 
vey, is  embraced  by  the  5th  sec- 
tion of  the  act  of  the  26th  of 
March,  1785,  where  the  settler 
was  in  possession  at  the  date  of 
the  act?  Ibid. 
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3.  A  deposition,  proving  a  settle- 
ment and  improvement  on  an 
island  in  the  Susquehanna,  by 
the  persons  under  whom  the 
plaintiff"  claims,  in  the  year 
1749,  and  a  possession  conti- 
nued upwards  of  fifty  years,  ac- 
companied by  a  warrant  issued 
in  the  year  1760,  and  a  survey 
returned  in  the  year  1763  for 
the  use  of  the  late  proprieta- 
ries, is  admissible  in  evidence, 
against  a  defendant  who  shows 
no  titlej  without  having  previ- 
ously given  evidence  connecting 
the  plaintiff  with  those  by  whom 
the  settlement  was  made.  Ibid. 

SHERIFF. 

See  OFFICIAL  BOND.  JUDGMENT, 
8,  9,  10. 

The  sheriff  is  answerable  for  the 
sufficiency  of  sureties  in  a  re- 
plevin bond,  at  the  termination 
of  the  suit.  It  is  not  enough 
that  they  were  sufficient  when 
they  were  taken.  Pearce  v.  Hum- 
phreys. 23 

SHERIFF'S  SALE. 

See  JUDGMENT,  8,  9. 

SLANDER. 

See  EVIDENCE,  20,  21,  22. 

SLAVE. 

See  SERVANT. 

SPECIAL  COURT. 
Where  the  presiding  judge  of  a 
Court  of  Common  Pleas  regu- 
larly certifies  a  case  for  trial  to 
a  special  court,  on  the  ground 
of  an  alleged  interest  in  him- 
self, and  the  parties  go  on  to 
trial  without  objection  to  the  ju- 
risdiction, this  court  will  not, 
in  a  doubtful  case,  sustain  an 
exception  to  the  jurisdiction  of 
the  special  court,  though  it  ap- 
pear from  the  certificate  of  the 
judge,  that  in  his  own  opinion, 
he  had  no  interest,  and  though 


this  court  should  be  of  opinion 
that  he  was  not  disqualified,  on 
account  of  interest,  from  being 
a  witness  in  the  cause.  Barring- 
ton  v.  The  Bank  of  Washingt07i. 

405 

STATEMENT. 

In  an  action  on  a  promissory  note 
against  the  administrator  of  the 
drawer,  a  statement  filed  under 
the  act  of  21st  of  March,  1806, 
setting  forth  a  copy  of  the  note 
and  claiming  the  principal  and 
interest  due  upon  it,  is  suffi- 
cient, without  averring  a  pro- 
mise to  pay  by  either  the  intes- 
tate or  the  defendant.  Bailey  v. 
Bailey.  195 

SURETIES. 

See  BANKS,  1,  2.  SHERIFF,  1.  WIT- 
NESS, 2. 

TAXES. 

1.  Sales  of  unseated  lands  for  tax- 
es, in  the  counties  of  Beaver  and 
Butler,  under  the  act  of  the  26th 
of  February,  1817,  are  subject 
to  the  provisions  of  the  act  of 
the  13th  of  March,   1815:  con- 
sequently, the  omission  of  no- 
tice, required  by  the  act  of  1 8 17, 
does  not  vitiate  the  sale.  Thomp- 
son v.  Brackenridge.  346 

2.  The  purchaser    of   unseated 
lands  sold  for  taxes,  is  bound 
to  pay  only  the  amount  of  his 
bid,  and  not,  in  addition  there- 
to, the  prothonotary's  fee  for 
entering  the   acknowledgment 
of  the    deed.     The  taxes   and 
costs,  including  the  prothono- 
tary's fee,  are  to  be  paid  to  the 
treasurer,  and  the  surplus  bond 
taken  for  the  balance  of  the  pur- 
chase money.    Turk  v.  M'Coy. 

349 

TOWNSHIP,DIVISION  OF  A. 

If  the  Court  of  Quarter  Sessions 
on  a  petition  for  the  division  of 
a  township,  under  the  act  of  the 
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24th  of  March,  1803,  make  an 
order  appointing  three  men  to 
make  a  plot  or  draft  of  the  said 
township  and  the  division  line 
proposed  to  be  made,  and  from 
their  return  it  does  not  appear 
that  they  made  any  inquiry  into 
the  expediency  of  granting  the 
prayer  of  the  petition,  the  pro- 
ceedings are  erroneous.  Case  of 
Macungie  Township,.  67 

TREASURER. 

The  3d  section  of  the  act  of  12th 
of  April,  1825,  requiring  each 
and  every  county  treasurer  to 
settle  his  accounts  before  the 
second  Tuesday  in  December  in 
each  and  every  year,  is  confined 
to  treasurers  appointed  after 
the  1st  of  January,  1826.  Com- 
monwealth v.  Reigart.  216 

TRESPASS. 

1.  If,  on  a  distress  for  rent,  the 
goods  distrained  upon  are  sold 
without  having  been  appraised 
and    advertised,    agreeably  to 
the  act  of  the  2 1  st  of  March, 
1772,  the  distrainer  is  a  tres- 
passer ab  inilio,   and  an  action 
of  trespass  quart  clausum  fregit 
may    be    maintained    against 
him.  Kerr  v.  Sharp.  399 

2.  In  trespass  quare  clausum  fre- 
git, the  omission  to  declare  that 
the  defendant  unlawfully  broke 
the    plaintiff's    close,    &c.    is 
cured  by  verdict.  Ibid. 

TRUST. 

See  LIMITATIONS,  ACT  OF,  3. 

The  bonafide  purchaser  of  the  le- 
gal title,  is  not  affected  by  a  se- 
cret trust,  of  which  he  has  not 
direct,  express,  and  positive  no- 
tice. The  possession  of  a  cestui 
que  trust,  and  the  exercise  by 
him  of  every  act  of  ownership, 
is  not  such  notice.  Scott  v.  Gal- 
lagher. 333 


UNSEATED  LANDS. 
See  TAXES. 

VACATING  WARRANT. 

1.  In  an  ejectment  for  land  west 
of  the  river  Allegheny,  claimed 
by  the  plaintiff  under  a  warrant 
and  survey,  without  settlement, 
the  defendant  has   a  right   to 
show  that  the  legal  title   has 
been   granted   to   him  by   the 
commonwealth,  without  having 
shown  that  he  had  taken  out  a 
vacating  warrant,  agreeably  to 
the  act  of  the  3rd  of  April,  1792. 
Riddle  v.  Albert.  341 

2.  Query,  Whether   a    vacating 
warrant  be  essential,  where  it 
appears  that  when  the  settler 
was  about  to  make  his  settle- 
ment, he  was  assured,  upon  in- 
quiry of  the  deputy  surveyor  of 
the  county,  that  there  had  been 
no  prior  appropriation  of  the 
land.  Ibid. 

VARIANCE. 
See  ERROR,  3. 

VERDICT. 

See  EVIDENCE,  28.    TRESPASS,  2. 

WARRANT  AND  SURVEY. 

See  ERROR,  16,  17.  EVIDENCE,  23, 
24,  25. 

1.  Where  two  warrants  to  differ- 
ent persons  are  surveyed  toge- 
ther, and  a  general  diagram  of 
surveys  returned,  without  a  di- 
vision line,  or  any  thing  to  de- 
signate each  tract,  the  grantees 
are  not  tenants  in  common  of 
the  whole.  Their  rights,  as 
between  themselves,  are  sus- 
pended, until  the  subject  of  the 
grant  to  each  shall  be  specifi- 
cally designated  by  the  proper 
officer,  or  by  themselves;  and, 
when  that  is  done,  the  title  of 
each  relates  to  the  commence- 
ment of  the  grant,  and  each 
may  recover  for  himself.  Moss 
v.  M-Junkin.  364 
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2.  After  a  warrant  has  been  exe- 
cuted, but  before  a  return,  a 
new  survey  may  be  made  on  va- 
cant lands,  without  a  new  au- 
thority; provided  the  warrantee 
agrees  to  accept  it,  and  it  does 
not  interfere  with  the  interven- 
ing rights  of  third  persons. 
Vickroy  v.  Skelley.  372 

WAIVER. 

See  ATTACHMENT,  FOREIGN.    ER- 
ROR, 19. 

WILL. 

The  construction  of  a  will,  ob- 
scurely and  incoherently  word- 
ed. Roberjot  v.  Mazurie.  42 

WITNESS. 
See  BANKS,  4. 

1.  Whether  one  who  has  a  share 
in  the  profits  of  a  commercial 
firm,  under  an  agreement  not 
to  be  liable  for  losses,  be  a  dor- 
mant partner  or  not,  and,  as 
such,  answerable  for  the  debts 
of  the  firm,  he  is  not  a  compe- 
tent witness  for  the  firm  in  an 
action  in  which  they  are  plain- 
tiffs, unless  he  has  executed  a 
release  of  all  his  interest  in  the 
suit ;  in  which  case  he  is  com- 
petent, because,  admitting  his 
liability  for  debts,  his  interest 
is  too  remote  to  affect  his  com- 
petency; provided  there  be  no 
evidence  of  the  inability  of  the 
other  partners  to  pay  the  debts 


of  the  firm.  Curcier  et  al.  \.  Pen- 
nock.  5 1 

2.  W.  was  bound  as  surety  for  /?., 
in  a  bond  to  M.    /?.,  having 
brought  suit  against  £,  S.  paid 
to  M.  the  amount  due  on  R'e. 
bond  to  him,  and  took  the  bond 
with  a  view  to  set  it  off  in  the 
suit  brought  against  him  by  jf?., 
and  an  agreement  was  indorsed 
upon  the  bond,  that  the  money 
should  be  repaid  by  M.,  if  the 
set-off   was  not  allowed.     On 
the  trial  of  the  action,  upon  the 
agreement,brought  by  £against 
M.  to  recover  back  the  money 
paid  by  the  former  to  the  latter, 
in  which  the  principal  question 
was,  whether  the   set-off  had 
been  allowed,    W.,  the  surety, 
was  held  not  to  be  a  competent 
witness  for  the  defendant,  being 
directly  interested  in  the  event 
of  the  suit.  Reigart  v.  Hix.    1 34 

3.  The  creditor  of  a  deceased  per- 
son may  be  a  witness  for  his 
personal  representative,  where 
it  does  not  appear  with  certain- 
ty that  the  estate  is  insolvent. 
Boyer  v.  Kendall.  1 78 

WRIT  OF  ERROR. 

See  AWARD,  1,2. 
This  court  will  not,  in  general, 
proceed  upon  a  writ  of  error, 
contrary  to  the  agreement  of 
the  parties ;  but  the  rule  is  not 
applicable  to  the  case  of  a  judg- 
ment of  imprisonment  for  life. 
Smith  v.  The  Commonwealth.  69 


